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BENGAL  LAW  REPOBTS. 


PRIVY  COUNCIL. 


KOOEB   GOLAB  SING  amd  otheks  (DiPBjrD^nta)  v,  R40  KUBUN       ^'gn* 
SING  (Plaintipp).  July  12. 


BAO  KUBUN  SING  (Platnttpp)  v.  NOWAB  MAHOMED  FTAZ  ALEE 

KHAN  AKD  ANOTHER  (D^PEKBAHTS). 

[On  Appeal  from  the  Sndder  Dewanny  Adawlnt,  N.  W.  P.,  Agra.] 

Pindu  WidotD—AliencUion,  Qift  hy-^Bever^ioner—PracHee^-^Seir— Sister's      See  also 
Son— Act  VIII 0/1859,  «,  l^Mortgage  by  Widoio^Surthen  of  Proof,      13B.L.B.72. 

By  t])e  Ttfitftfcahara,  a  male  deAceuetalit  in  the  fifth  degzeefrom  thd  great-grand- 
father of  the  proBposit^s  succeeds  to  the  exclusion  of  the  sister's  son. 

A  Hindu  widow  executed  deeds  of  gift,  in  which  1^^  late  husband's  mother, 
the  nearest  reversioner,  concurred*  After  the  death  of  the  widow,  but  in  the 
hfetimeof  themotberythenA|:tpres?unaldej»eTeraiflaidr  sued  to  set  aside  the 
deeds  and  for  pos9es8ioi^  Held,  tha(  the  snit  was  good  so  far  as  it  sought  to 
set  aside  the  deeds ;  and  the  mother  having  died  before  decree,  that  no  objec- 
tion eould  be  taken  to  the  suit  on  the  ground  that  the  decree  gave  peeses^n 
^  the  plaintiff. 

Such  tuit  was  hftld  i^henohptipiiOA  a^pond  suit  by  t)^  ssfne  plaintilt  to  set 
fmde  a  mortgage  by  the  widow  aa^  tlra  ^pthe^r  gf  th9  deceased  of  a  portion  of 
the  property  which  was  tjbe  subjecj^  of  the  first  svdt,  although  in  that  suit  the 
plop^rty  was  described  as  subject  tg  the  mortgage,  and  the  name  of  the  mort- 
gaged was  mentioned.  The  tme  test  of  the  application  of  s.  7  of  Act  "VTII  ot 
185^  is  whether  thete  has  been  a  splitting  of  the  cause  of  action. 

!rhe  burthen  of  iwoting^the  necessity  fbr  a  toortg^e  by  a  Hindu  widow  rests 
pa  tiie  xi:iactgagBe>hats  that  neoetsity  is  diripated  by  the  next  heir. 

Thb  first  case  was  an  appeal  from  a  decree  of  the  l^^e  Sndder 
Court  at  Agra,  dated  22nd  Jnne  1863,  affirming  a  decree  of  the 
P^andpol^  Stcdder  A^medp  of  Allyghnr, 

•—Present  The  BjghtHon'blb  3iB  James  W.  CohiVilb,  Seb  Joseps^.Nafieb^ 
XiOfXD  Jwn^mjiuas,  Lo&d  justice  Hei.lish^  and  Sir  Lawbei^cb  Pe^. 
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1871  The  suit  was  brought  by  the  respondent  on  his  own  behalf 

"'  KooBB  ^^  ^  ^^11^  a^d  guardian  of  his  grandfather,  Eao  Golab  Sing,  a 
GoLAB  SiNo  lunatic,  to  set  aside  deeds  of  gift  made  by  the  widow  of  one 
Eao  Kueuk  Dhuleep  Sing,  since  deceased,  the  plaintiff  Alftiining  on  her  death 
SiNo.  Qj^  ijis  own  and  his  grandfather's  behalf  as  next  of  kin  of  Dhn- 
Eao  Kurun  leep  Sing.    He  also  sought  to  set  aside  a  conveyance  by  Toolsee 

V.  '       Kooer,  Dhuleep  Sing's  mother. 
Mahwibd        "'"^  ^^  ^^'^^  ^^  msAe  defendants  not  only  the  appellants  who 
Ftaz  Alm  claimed  under  the  deeds  of  gift,  but  also  Toolsee  Kooer,  the 
mother  of  Dhuleep  Sing,  who  survived  the  widow. 
The  pedigree  relied  on  by  the  plaintiff  was  as  follows  :— 

RAO  NUND  SING. 


Seewa  Sing,  B^wnnt  Stag,  Hvnaia  Sing, 


d. ».  p, 


Qolab  Sing,  Badam  Sing,  Phool  Kooer  a).  Khosal  Sing,  m.  Tootooe  Kooer 

I  ..  _  .1.  ' ' 


Indaijeot  Sing,  Sowlat  Sing,               Bhnloep  Sing, 

d*  dftndcmt.                        d,i,p, 

I  m.  Koondnm  Kooer, 

I  dtfendanU        ' 

Bm  Knnm  Sing, 


The  issues  raised  were,  first  as  to  the  Law  of  Limitation  ; 
second,  as  to  whether  the  plaintiff,  being  removed  from  the  com* 
mon  ancestor  by  five  generatioiis,  could  sue;  and,  third,  as  to 
whether  the  widow  could  alienate. 

All  these  issues  were  found  by  the  Principal  Sudder  Ameen 
in  the  plaintiff's  favor;  and|  on  appeal  to  the  Sudder,  another 
issue  was  raised,  m  to  the  plaintiff's  right  to  sue  without  a, 
certificate  of  ftdministration  to  his  grandfather  under  Act 
XXXV  of  1868,  which  also  was  decided  in  the  plaintiff's  favor. 

It  is  unnecessary  to  refer  to  the  contentions  in  tiie  Courts  below 
as  to  the  validity  of  the  conveyances  by  the  ladies,  or  as  to  the 
Law  of  Limitation,  these  points  not  beiqg  raised  before  the 
Judicial  Committe* 

Toolsee  Eooer,  the  mother  of  Dhuleep  Sing,  died  during  the 
suit. 

(1)  The  appellaiiU  contended  that  IlioolEboer  was  the  dau^liter  of 
3ingi  and  therefore  the  siater  of  Phnleep  Sing. 
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Mr.  /.  T.Priteha/rd  (Sir  B.  PaJmery  Q.  C,  with  him )  for  the       i87i 


appellants. — ^This  beinga  suit  for  possession,  the  plaintiff  was  not      Kooeb 
entitled  to  succeed.    If  entitled  at  all,  he  was  only  entitled  as  a  ^o^»  ^iNa 
rerersioner,  and  the  suit  has  been  misconceived.        But  even  if  Rao  Kuruk 
he  could  have  sued,  he  could  not  sue  on  his  own  behalf,  and  he       ^'^^' 
was  not  entitled  to  sue  on  his  grandfather's  behalf,  save  as  a  Rao  Kxtrttn 
duly  constituted  guardian,  and  it  is  shown  that  he  never  was  so         v. 
constituted  according  to  law.    But  without  relying  on  the  ques-    MAHokKD 
tion  raised  below  as  to  the  remoteness  of  the  plaintiff's  descent,  ^^^^s  Ales 
a  great  oversight  has  been  committed  by  the  Courts  in  India  in 
tracing  the  succession  from  Dhuleep  Sing.     On  the  death  of 
Dhuleep  Sing's  widow,  his  mother  succeeded,  and  puttingaside  the 
serious  objection  to  this  suit  for  possession  being  brought  in  her 
lifetime,  the  succession  would  on  her  death  be  traced  from  her 
husband,  and  not  from  her  son.    That  husband  left  a  daughter, 
Phool  Kooer  (1):  and  her  son,  either  as  the  son  of  the  daughter, 
or,  if  the  succession  is  to  be  traced  from  Dhuleep  Sing,  as  the  son 
of  the  sister,  is  entitled;  that  son  is  Dowlut  Sing.     It  is  said 
that  a  sister  and  her  sons  are  excluded  by  the  law  of  the  Mitak- 
shara,  but  this  is  erroneous.    The  ancient  law  must  be  critically 
regarded  in  this  respect.    ^^  To  the  nearest  sapinda,  male  or 
female,  after  him  in  the  third  degree,  the  inheritance  next  be- 
longs, "is  the  original  text  of  Menoo— 3  Col.    Dig.,  s.  434.    As 
brethren  are  the  nearest  sapindas,  the  question  arises  whether  the 
word  "  brethren"  does  not  include  sisters.    BuUum  Bhutta  inter- 
prets it  as  including  sisters — ^Mitakshara,  Ch.  ii,  s.  4,  d.  1,  note. 
The  rule  of  succession  depends  on  the  power  to  perform  the 
thrdddh,  and  a  daughter's   son   can  perform  the  shrdddh  in 
Bengal  and  Benares ;  and  in  Bengal  a  sister's  son  can  perforn  it. 
In  the  untranslated  commentaries,   the  Nirnaya  Sindhoo  by 
Eamaralakara,  and  the  Dhurma  Sindhoosara  by  Kaseenath,  a  lisb 
of  those  entitled  to  inherit  is  given,  in  which  the  sister's  son  is 
enumerated.    These  commentators  are  regarded  as  high  authori- 
ties in  the  Benares  schools,  and  their  works,  though  not  trans- 
lated, are  familiar  to  Sanscrit  scholars.  The  following  authorities 


(1)  Thia  £act  waa  uot  admitted  :  the  respondents  ooatended  that  she  was  a 
sister  of  Eosal  Sing.   - 
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_J[^ w«re  referred  io  :—GiridJia/n  Led  Soy  v.  The  Bengal  Oovem- 

KoogE     'ment  (1)  and  Venayeck  Anundrow  y.  Luammebaee  (2),  Steange's 
GoLAB  Sing  Hindu  Law,  Ch.  vi;  CoL  Dig.,  Ch.  ii,  s.  5,  in  note. 

^'si^r''''      ^^-  ^^^  ^^^  M^-  Theodore  Thomas  for  tlie  respondents. 
itAo^RUN      ^^^^^  Lordships,  finding  that  the  second   case,  in  which  the 
Sing.       same  plaintiff  sought  to  set  aside  mortgages  granted  by  the 
NowAB     ladies,   involved  the   same  point,  reserved  judgment  until  it 
was  heard,  and  a  joint  decision  in  both  cases  was  given. 

It  appeared  from  the  plaint  in  the  first  suit  tliat  certain  por- 
tions of  the  property  claimed  had  been  mortgaged  by  the  ladies 
to  the  respondents  in  the  present  suit,  but  no  attempt  was  made 
in  the  first  suit  to  set  aside  these  mortgages.  The  Sudder  Court 
having  decreed  that  suit  in  the  plaintiff's  favour,  he  now  sought 
to  set  aside  the  mortgages  as  having  been  made  by  the  widows 
without  necessity,  and  he  relied  on  the  decision  in  the  first  suit 
as  establishing  his  title  as  heir,  and  the  incompetency  of  the 
ladies  to  alienate  the  property  absolutely. 

The  defendants  contended  that  the  plaintiff's  suit  was  barred 
by  s.  7  of  Act  VIII  of  1859  ;  that  the  ladies  had  power  to  mort- 
gage ;  and  that  tlic  mortgages  were  justified  by  necessity. 

The  Principal  Sudder  Ameen  decided  all  these  points  in  the 
plaintiff's  favor. 

The  defendants  appealed  to  the  Sudder  Court  (Messrs.  Pear- 
son and  Spankie),  who  referred  the  question  as  to  whether  s,  7 
applied  for  the  decision  of  a  Pull  Bench  consisting  of  Messrs. 
Roberts,  Pearson,  Spankie  and  TumbuU. 

These  Judges  differed  in  opinion,  Mr.  Pearson  being  in  the 
minority. 

The  Three  other  Judges  delivered  the  following  judgment : — 

"  With  reference  to  the  circumstances  of  this  case  and  the  fact 
that,  but  for  the  alienation  unlawfully  made  by  the  Ranees,  the 
plaintiff  would  not  have  been  in  a  position  to  sue  at  all,  we  are 
of  opinion  that  the  avoidance  of  these  alienations  must  be 
regarded  as  the  main  object  of  the  first  suit,  and,  therefore,  as 
the  plaintiff's  cause  of  action, 

(1)  1  B.  L.  B.,  P.  C,  44.  (2)  9  Moo.  I.  A.,  C16. 
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IHie  ^ainUfi  sued  to  6btain  right  in,  and  obtain  posBesstoa       ^^'^ 
of^  seventeen  villages  by  oanoelixtent  of  oartain  inatrnmento  o£  g^^     1^0099 
and  sale.-  The  seventeen  villages  included  those  whidh  form  th0  ^^^^^^ 
8iib}eclt  pf   the  psesant   suit.    The  p^intiff9  however^  ottitted-  Si*  ^A«inr 
to  implead  Idie  mortgagees  in  possiereion  of  those  villages^  or       ..^ 
to  «i6  for  the  avoidance    of   their  deeda.     Looking  at  the  **g5^" 
aliepations  as    the    canse  of  the  plaintiff's  lyotion^  we  ave  nofc        v. 
pr^^ared  to  udmii  that  t^eir   permanent  or  temporary  obarac^    iSmmd 
ter  TPonld  leave  it  optioQal   with  plaintiff  to  inclade  then^  in?  J^;^.^**** 
qr  ezolude  them    from>    his    {ormer.  spit,     Sach    alienation, 
p^^smanent  or   otherwise^    was   prima  fa^ie   equally  nnlawfnlj 
aiid  constituted   a  canse    of    action.      But   when   the  plaipljff 
elected  to  su^  f o^  the   whole  of  the  proper^  at  onooi  ^nd  ta 
a?oid-  the   aUenatiops  which  jeopardized  it^    b^  was  bQ^nd  to 
sMie^tbe  panoelinient  of  all  the  alienations,  which  gave  bin^ 
a  oommoa cause  if  action. 

If  the  mortgages  were  a  portion  of  the  plaintiff's  claim 
arising  out  of  the  cause  of  action^  then  the  words  of  s.  7, 
Act  Tni  of  18S9,  are  imperative:  'Every  suit  shall 
hldiade  the  wheie  of  the  claim  arising  out  of  the  cause  o£ 
ae^onZ-^and  this  has*  been  the  rule  and  practice  of  our  Gonrta 
in  regard  to  claims  of  inheritance  for  twenty-seven  years. 

It  is  admitted  that  the  plaintifi  might  have  impleaded  the 
tioiibgagees  in  his  first  suit.  His  not  having  done  so  must  be 
considered  an  onri^sion :  and  a  suit  for  a  portion  of  a  claim 
bm^tted  cannot  afterwards  be  entertained.  The  plea»  therc^ 
fore,  of  the  defendants^  that  the  plaintiff,  not  having  sued  to 
avoid  their  mortgage- deeds  in  his  first  suit,  must  be  regarded 
as  having  acknowledged  them,  is  a  good  one,  founded  as  it  is  on 
the  provisions  ot  8.7,  Act  VIII  of  1859.  With  this 
Tidw,  therefore,  of  the  ease,  we  hold  that  the  plaintiff  was  not 
at  liberty  to  bring  this  suit,  regarding  which  our  opinion  has 
been  a^ed^  and  we  return  the  record  to  the  referring  Judges 
for  disposal  accordingly/' 

Jin  Pearson,  in  giving  judgment,  said  :-r-"  I  differ  from  my 
cpUea^nos,  and  concur  with  the  lower  Court  in  the  opinion 
that,  in  separately  instituting  a  suit  for  the  avoidance  of  the 
dee4s  of  sale  and  gift  by  which  the  widow  ai^d  mother  of  the 
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^^^       lAte  Dhaleep  Sing  had  absolutely  alienated  his  estate,  and  atuts 
KboiB      ^  the  avoidence  of  mortgages  made  by  the  Banees  aforasaidt 
^^^^^*®  there  has    been  no  splitting  of  a  single  caose  of  action  oa  the 
Ea«>  Kcittni  part  of  the  plaintiff.    In  point  of  fact,  such  alienation,  whether 
-  of  a  permanent  or    temporary    nature,    consitnted  a  distinefe 

**«Mwr"'  ^^^  ^^  action,  and  was  a  matter  to  be  tried  on  ite  own  indepen- 
V.         dent  merits,  as  a  Hindoo  widow  is  not  under  all  oircumstanoes 
KahomL    iii^o^petant  te   alienate    her    husband's    estate,    but   is  only 
'^tojifc**  restricted  in  alienating  it  by  certain  conditions.     The  link  which 
necessarily  connected  tegother  all  the  alienations  by  sale  and 
gift,  so  as  to  render    them  the    proper  sabjecte  of  one  suit  for 
their  avoidance,  was  not  their  common   illegality,  for  some  0£ 
them  might  have  been  found  to  have  been  valid,  but  the  cir- 
6nmstance  that  the  mauzas  so  alienated  were  the  component 
|>arte  of  ail  estate,  of  which  the  plaintiff  claimed  the  whole  by 
right  of  inheritance ;  therefore,  it  happened  that  the  fnawsas, 
to  which  the  present  suits  relate,  were  included  in  the  former 
^hipi,  although  the  mortgagees  were  not  impleaded  in  that  suit. 
The  question  whether  a  mortgage-debt  was  legally  incurred,  is 
one    quite    foreign    to    the   question   whether    the  {>laintiff  ia 
entitled  to  a  particular  Estate  by  right  of  inheritance.    For  the 
effectual  decision  of  the  latter,   it   was    requisite  for   him  to 
implead  the  parties  to  whom  any  portions  of  that  property  had 
passed  in  toto.     But   the  righte  of    the  mortgagees  were  per- 
fectly  consistent    with    his    proprietary  title,    and  needed  not 
therefore   to   be  disputed  or  determiued  in  connection  with  the 
lat  er.     An  heir  who  succeeds  to  an  estate  partly  consisting  ofj 
6r  encumbered  with,  debt,  is  not  bound  to  sue  all  the  debtors 
at  once  for  the  purpose  of  recovering  or  repudiating  the  debt, 
merely  because  they  relate  to  his   inheritance,   although  he  ifl 
beand,  in  suing  for  the  estate  itself,    to  sue  all  adverse  claimanta 
in  possession.    For  these    reasons,    I  think    that  the  plaintiff's 
suits  for  the  avoidance  of  the   mortgage-deeds  executed  by  the 
Ranees  are  not  barred   by   s.   7,  Act   VIII  of  1859,and  onghi 
to  be  disposed  of  on  the  merits/' 

The  majority  of  the  learned  Judges  having  thus  decided  that 
the   plaintiff's  suit  was   barred,   the  suit  was  dismissed  without 
going  into  the  merits  of  the  case. 
The  plaintiff  appealed. 


Digitized  byLjOOQlC 


Ftaz  ▲&■■. 


OL.  XJ  PRIVY  COUNCIL.  t 

ifr.JMifcand  Mr.  Iftaodore  Thama9  for  the  appellant;  '^^^ 

Sir    fi.  Palmer,   Q.  G.,  and  Mr.    I.  T.    Pritchard   for   the  Q<»a»8iiw 

ttqpondents;  Bao  Konai 

Snte. 

Tlieir  Lokdships  deh'vered  the  following    judgment  in  the  tw6       foMo. 
cases:  «• 

Their  Lordships,  in  delivering  their  judgment  in  these  two 
cases^  will  begin  with  that  which  was  first  argued^  namely^  the 
case  of  Koer  Golab  Sing  v.  Rao  Knrnn  Sing. 

The  plaintiff  in  the  suit,  and  the  respondent  in  this  appeal^ 
sued  in  the  Zillah  Court  of  Allygurh,  in  the  North-West 
Provinces,  as  heir  of  one  Dhuleep  Sing,  to  set  aside  certain 
alienations  of  tho  immoveable  estate,  that  had  been  Dhnleep 
Sing's  up  to  the  time  of  his  death,  made  by  his  widow,  who 
succeeded  to  the  estate  as  his  heir.  The  defendants  were  respec- 
tively the  persons  claiming  under  these  alienations,  and  the 
mother  of  Dhuleep,  who  had  concurred  in  them.  The  mother 
survived  the  widow,  and  was  entitled,  at  the  death  of  the  latter^ 
to  succeed  as  heiress  to  her  son  Dhuleep.  The  Zillah  Con? t 
decreed  the  suit  in  favor  of  the  plaintiff.  At  the  date  of  the 
decree,  the  mother  was  dead,  but  she  was  aKve  at  the  time  of  the 
commencement  of  the  suit. 

The  plaintiff  and  Dhuleep  were  descended  from  a  oommoii 
ancestor.  The  plaintiff  was  fifth  in  degree,  counting  from  that 
ancestor.  In  this  line  was  his  grandfather,  who  still  lived,  bat 
was  a  Innatio  at  the  time  of  the  institution  of  suit,  and  at  the 
time  of  Dhuleep's  death.  The  plaintiff's  father  was  then  dead. 
On  appeal  to  to  the  late  Sudder  Dewanny  Adawlnt  at  Agnw  that 
Court  affirmed  the  decree.  Prom  that  decision  thia  appeal  ia 
now  bronght. 

On  the  argument  of  the  appeal,  nothing  was  addressed  to 
tile  Court  on  the  facts  to  show  that  these  alienations^  were  valid, 
but  the  whole  argument  was  addressed  to  the  competency  e{ 
the  plaintiff  to  question  them.  The  learned  Counsel  fortftis 
appellant  objected  that,  at  the  time  of  the  suit,  the  plaintiff 
was  not  entitled  to  the  possession,  and  that  the  suit  was  one  for 
possession ;  that   he  sued  as  guardiait^f    bis   grandfather,   and 


Digitized  byLjOOQlC 


«  BENGAL  LAW  REPORTS.  [VOL.  X- 

^^^        that  he  was  not  duly  so   eosrtilated  :    and,  lastly,   that   ht  .ftad 

KiMHft       shown  no  title  as  heir* 
^^  As  to  the  first  ofejeclion,    the   answer  is    that  this   snit  in  its 

*^«i^^  main  object  was  brought  to  set  aside  feertain  alienations ;  aad  Ifant 

— -I       as  the  nearest  reversioner*  at   the  time  when  they  took  place  was 

^^^  X>harged  as  concorring  in  them,  the  next  presnmable  rev£>r&]|Oner 

«^ ,        was  entitled  to  question  them,  and  the  pendency    of  her  life  was 

iimiiifi    'Q^'a  fatal  objeotion  to  the   institution  of   t^e  suit  so  far*     And 

^Kuj^^  ^  ^^  appeared  thai^  whctu  the   decree   gave  him   possession,  he 

was    then    entitled   to   possession,    the  objection  on  this  point 

tesdred   itself  into  one  of  iorm,  not   affecting  4he  real  merits 

«f  the  case. 

As  to  tbe  seoond  objection,  there  «*e  two  answers  to  it,-^first, 
that  the  grandfather  was  not  the  heir,  but  the  plaintiff ;  and  that, 
if  the  latter  had  been  obliged  to  sue  on  the  grandfather's  title, 
the  oljjection  also  would  have  been  one  of  form,and  not  affect- 
ing ibe  merits  of  ihe  case.  The  objection  to  the  plaintiff's 
tilde  as  heir,  which  was  taken  in  the  Court  below,  on  the  ^ound 
•of  hill  rctoieitenessfrom  the  oommon  ancestor^  was  plainly  unte- 
vaibl^,  akid  Was  not  here  insisted  on.  This  ob}ectldh,  as  taken 
belbw^  Necessarily  assnmes  the  plaintiff  to  be  claiming  as  heir 
to  tbe4on :  andto  ui^  on  the  hearing  of  the  appeal  for  the 
first  time  that  the  real  title  of  heirship  must  be  .  derived  from 
rtbe  Mother,  and  not  from  the  son,  was  to  start  «  new  gro^nnd 
"of  objection  to  title,  which  the  plaintiff  had  had  no  oppor- 
toloitgr  of  tseetmg  in  the  Court  bebw.  The  same  objection  also 
B^pUed  to  tbe  argnment  which  was  addressed  to  their  Lordships, 
fcbat  a  sifateir  may  inherit  to  a  brother,  and  that  that  line  of 
idescent,  flumtgh  the  asowned  sister  from  the  brojbl^ery  was  ^pot 
«xh»nBted  1^  the  plaintiff's  proof.  To  admit  such «  line'Of 
argument  would  be  also  to  expose  the  '  plaintiff  to  objections 
i^hibhy  had  they  been  raised  below,  might  have  been  answ.€a*ed 
,  Crim  what  was^known  to  be  the  law  of  the  districtf  and,  by  tha 
want  of  proof  that  the  person  claiming  to  be  the  son  of  a  sister, 
did  in  faict  stand  in  that  relation  to  the  prceposittis.  It  will  be 
(found  from  the  judgment  of  the  Sudder  Court  that  what 
the  Court  understood  to  be  the  questions  raised  belore  them,  and 
the  sole  tissues   reused    before  them,   were^  first,  '*  Should  the 
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Iilaaitifni  Danseicf  aotian  be  held  fco  have  wiaem  on  Uie  deat)i  of 
IMittfeep  Singt  ^  of  Koondaa  Kooer^  and  is  the  sait  within  time 
or  wMt  7  Sdcond^  waa  Koondan  Eiooer  oompetent  or  not  •to 
ftliajiaite  the  property  in  qa^stion  ?  Third,  ia  tb^  plw^iff  ao 
neiwdy  i^t^  aa  to  bp .entitled  to  inh^t  V^ 

Agtiii,  Ihe  argnmen^  at  the  bar  that  ^e  plaintiff  was  not  th^ 
helr«  but  that  the  petrsoil  who  appears  in  the  pedigree,  and  who 
was  a  defendant* 6n  the  record,  was  a  nearer  heir  of  Dhuleep, 
depends  fii^tupon  pfodf  that  Dhuleep  was  thesister's  son  and  next 
of  conrse,  upon  th^  point  of  law  whether  the  sister's  son  is  capable 
pf  inheriting.  That  it  is  by  no  means  clear  that  'Dhuleep  was 
the  sister's  son^  would  appear  from  the  statement  which  precedes 
the  judgment  of. the  Sudder  Court,  in  which  the  Judges 
say  that  ^'  in  18^6,  HuQsamut  Toolsee^'^  that  is  the  mother^  ''  is 
said  to  have  1  ikewise  executed  a  hibianamah,  bestowing  itau^a 
Mohoodkhera  on  her  husband's  sister's  son  Dowlut,  tod  her 
own  nephew  Bulfieo,'"  there  treating  Dowlut,  not  as  the  sister's 
son,  but,  in  fact,  as  the  aunt's  son.  There  was,  therefore,  no 
real  pt6d(  before  the  Court  of  the  relationship  of  this  party  to 
tha  prcBpOsilus ;  and  if  there  had  been  such  a  proof,  then^  inaa- 
tnndh  liis  the  point  was  not  taken  in  the  Court  below,  there  was 
tiolShinjif  Whatever  to  &fhow  that  the  law  w6uld  not  have  been  as  it 
is  ooDftended  to  be,  namely,  that  that  person  was  not  entitled 
tu^Aer  thdi'law  otf  the  Mikakikara,  to  inherit.  There  vias  nolihing 
io  fdiow  that  tW  anteiforetation  of  the  anoieat  text  of  ithe  hm  on 
which  :M9«jFrilohavd  relied,,  evynmwqming  ibe  relatbnship.toilbe 
made  oui^HliA  dbtaSn  in  tbalfosth-Weat  Proviaoes  4  and  jtbeoeis 
ievery  ireason  to  suppose  ^£rom  wiiait  has  taken  place  io  :th(t8  ease 
that  it  has  not  been  xeoeired  there.  The  silenoe  of  like  def  endr 
«iftySiiq^pMfcig  kirn  to  be  in  jAwt  degreed  relatioiiehip  whidh  it 
is  assssted  Jie  sras,  and  of  the  Oomot  on  this  point,  would  be 
iiieQq»lifliA!le4>n  any /other  hypothesis.  Moreoren,  it  is  olear  ihMtt 
4ln  siifier  and  iMr  dssoeadants  find  no  plaoeici  the  tables  of 
tmoosssioo'accovdiog  to  jHie  li^w  of  the  Mitakshava,  which  hftYo 
beenlfsamod  fay.. seveisil  persons  ^ef  autfaovity,  sod  in  pavtioi^ar 
l>y  that  emhipnt  fiindoo  '  iancyier,  the  larfe  Prosunno  Keomat 
^Sn^gore.  S'hs  deanied  (Sounsel  jot  f  (the  wppeUantMemed  indeed 
to^MMuede  this,  and  Ito  admit  that  Ihe  acqlasion  did  prevail  in 
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1871       ffict^bnt  he  eoBtended  that  it  had  its  origm  in  errort  and 

Kqqbr       pleaded  (or  a  retam  to  what  he  oontended  was  the  eorreet  inter- 

GolabSinq   pretation  of  the  texts,  fonnding  hiinaelf  chiefly  on  the  anthovity 

Rao  Koron  of  Bnllnm  Bhntta.     fiat  it  is  entirely   opposed  to  the  spirit  of 

^^'       the  Hindn  race  to  allow  the  words  of  the  law  to  control  its  long 

Bao  KuRuw  received  interpretation,  as  practically    exhibited  by  mles  of 

^\  *       descent  and  mles  of  property  founded  on  the  decisions  of  the 

M^Ho«o     Courts  of  the  country,  and  it  seems  to  their  Lordships  that  it 

Ftaz  Ales   would  be  extremely   mischievous  to  disturb,  upon  points  taken 

here  for  the  first  time,  any  such  course  of  decision. 

Their  Lordships,  therefore,  see  no  ground  whatever  for  dis- 
turbing the  decisions  of  the  Courts  below  in  this  case,  and  will 
humbly  advise  Her  Majesty  to  dismiss  the  appeal  with  costs. 

In  the  other  case  two  questions  were  raised :  the  first  npon 
the  decree  of  the  High  Court,  which  dismissed  the  suit  of  the 
plaintiff,  the  appellant  in  this  case,  npon  the  ground  that  the 
case  tell  within  the  7th  section  of  Act  VIII  of  1859,  which 
says  that  "  every  suit  shall  include  the  whole  of  the  claim 
arising  out  of  the  cause  of  action,  but  a  plaintiff  may  relinquish 
any  portion  of  his  claim  in  order  to  bring  the  suit  within  the 
jurisdiction  of  any  jCourt.  If  a  plaintiff  relinquish  or  omit 
to  sue  for  any  portion  of  his  claim,  a  suit  for  the  portion  so 

relinquished  or  omitted  shall  not  afterwards  be  entertained/' , 

• 

Their  Lordships  think  that  the  true  test  of  tiie  proper 
application  of  this  section  to  any  partioubMr  case  must  be 
whether  there  has  been  a  splitting  of  the  oanae  of  action :  and  it 
ia  therefore  necessary  to  consider  what  in  each  of  these  two  suits 
was  the  cause  of  action,  and  whether  the  second  snit  can  be  aaid 
to  have  been  brought  npon  a  splitting  of  that  cause  of  action. 

Nowj  the  first  smt,  as  has  already  been  shown,  was. brought 
against  various  defendants  to  imp  each  certain  alienationauMde.  by 
the  widow  and  mother  of  Dhuleep  Sing.  They  were-mlienationa  fay 
which  the  inheritance,  subject  to  tiie  interests  oi  those  persooSy 
was  transferred  to  certain  fostertsons,  or  near  relations,  or 
dependants  of  the  two  ladies,  so  as  to  exclude  the  r^noter  heirs. 
The  suit  with  which  thair  Lordships  are  now  dealing  was  bfongfat 
to  set  aside  and  impeach  a  mortgage  which  had  been  granted  by 
the  ladies  to  the  respondent  in  this  case  before  the  aUeaations 
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• 
wliich  were  iho  safajeot  of  fche  oiher  sait    It  no  doubt  appears       1871 
m  Oe  diioriptioii  q£  tbe  property^  whioh  was  the  subject  of  the       Kooxb 
firsk  fiuifr,  that  three  of  the  villages  forming  part  of  that  pro'  ®^  ^^ 
|p0ity  were  sabject  to  the  mortgage  now   in  question,  and  the  AiotCuairN 
PMPa,  of  tbe  mortgi«ee  is  mentioned.    But  it  app^efs  to  their-      ^J!!!l' 
IiovdaUpa  ttiat  tbe  causes  of  aetkm  in  the  two  cases  were  essene  ^  g^^''^ 
tiMy  different ;  in  the  one  ease  the  widows^  assuming  an  absolut         tf. 
jjpower  d  dispedtion,  had  granted  the  inheritance  in  portions  of   .Mahombd 
tke  esiatoto  the  defendimts  in  the  first  suit.    In  the  other  case,  *^ThJu^*' 
ftbo  isene  was  Whether  they  had  duly  exercised  the  limited  power, 
mhUsh  faelongs.  to  a  Hindoo  female  having  a  Hindoo  female's  right 
i£  itaherttanee  in  the  estiite,  of  charging  the  estate  for  certain 
^defined  purposes. 

The  only  ground  upon  which  it  can  be  plausibly  contended 
that  these  two  claims  against  distinct  persons  and  of  a  very 
distinct  nature  really  form  parts  of  one  cause  of  action,  is  founded 
upon  the  circumstance  that  in  the  first  suit  the  defendant  sued 
|or  the  possession  of  the  lands :  tbe  argument  being  that  these 
mortgagees  being  parties  then  in  possession,  the  suit  for  pos- 
session of  the  lands  ought  to  have  contained  a  prayer  for  setting 
aside  tbe  mortgages.  It  is,  however,  to  be  observed  that  the 
SQit,  though  in  form  a  suit  for  the  possession,  was  not  properly 
brought,  and  could  not  properly  be  brought  at  tbe  time  it  was 
first  instituted  for  that  purpose.  The  prayer  for  possession  was, 
of  things  lad  remained  as  they  were  when  the  suit  was  first  insti- 
tuted, one  wbich  could  not  have  been  granted.  But  the  substance 
of  the  suit  really  was,  as  has  been  stated  in  the  judgment 
delivered  iii  tbe  other  case,  to  have  those  alienations  of  the 
inheritance,  which,  if  not  impeached,  would  have  been  fatal  to  the 
claim  6i  the  plaintiff  as  reversionary  heir,  set  ^ide  and  declared 
invalid.  That  object  was,  as  their  Lordships  think,  perfectly 
^ttftct  from  that  which  is  the  object  of  the  present  suit,  which 
is  to  have  these  mortgages  declared  invalid  as  against  the  person 
who  has  in  the  former  suit  established  his  title  to  the  possession 
of  the  estate  as  heir,  on  the  ground  that  they  were  securities 
which  those  who  granted  them  had  .not  the  power  to  grant  as 
tncumbrances  upon  the  inheritance. 

That  being  so,  their  Lordships  have  u^xt  to  consider  whether; 
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i87l 


■       tbe  decree  of  (be  Sadder  Gonrt  hiing  hxoorrecb  a|>on  the  .solo 


Kooteft      point  on  which  it  proceeded,  there  are  eviffioieiit  grovodt  beCeve 

GoLAB  Swm  ^Yte^  i^j  affinhing  the  dedree  of  thfe  Princfpal  Sudder  Ameen. 

ttAoKcmmi       The  case  made  is   that  tiiia  mortgfage  if^as  granted  by  HkH 

^^      ^d(h¥B,  and  tbafc  it  was  not  wflbki  the  power  of  a  ERtidbo  widow 

Bao  Ktmtm  to  graitt  it,  ike  money  net  bebg  raised  for  4kn7  of  tiliose  pop* 

«,  .      posed  for  which  the  widow  as  allowed  to  pledge  the  estate*    Iii 

•MamImto   ^^  ^  ^•®®'  whatever  he  the  precise  decree  of  pfodf  feqnm^ 

Ftak  Alsb  froQi  those  who  rely  n^on  the  knoirtgaffe,  theite  iM  no  doidit  thdt 
IChan 

tiKise  Who  take  such  a  secnrity  fix>m  a  person  hatiMg  only  itt 

litnited  power  to  grant  it  are  bound  to  stiow,  p¥tMA  fdeie  at 
least,  that  the  money  was  raised  for  a  legitimate  pnrpone.  The 
defendants  accordingly  plead : — ^^  The  real  CironkMtenoes  of 
the  case  stand  thns : — Mnssamnts  Koohdun  Kooer  and  Toolsee 
Kooer,  the  fe^irs  in  possession  of  the  entire  property  left  by  Hap 
tohuleep  Sihg,  borrowed  Rs.  ld,000  from  our  ancestor  nnder 
the  necessity  of  liquidating  the  debt  due  fronj  the  deceased,  an^ 
that  incurred  on  account  of  his  funeral  ceremonies  performed 
for  the  benefit  of  his  soul,  and  in  lieu  of  this  sum  they  mortgaged 
the  three  villages 'ii(  dispute  to  him,  and  thus  s^ved  the 
property/^  Upon  tliat  pleading  it  is  tp  be  remarked  <ihat  no 
distinction  is  made  between  any  of  the  items  making  up  the 
Us,  13,000;  that  the  defendants  pledged  themselves  to  thp 
borrowing  of  the  whole  sum  for  purposes  therein  mentioned ;  an^ 
that,  in  those  purposes,  it  is  not  very  distinctly  stated  that  any 
part  of  the  mortgage-money  was  borrowed  for  the  purpose 
of  saving  thp  estate  by  paying  an  arrear  of  Government 
revenue.  'I'he  case  made  at  the  bar  to-day,  however,  is  that  the 
mortgage  is  at  all  events  partially  ^ood,  inasmuch  9iS  Rs.  8,000^ 
part  of  the  claim,  was  unquestionably  borrowed  fpr  the  pur- 
pose of  saving  the  estate  from  a  Government  sale. 

In  all  these  cases  it  is  to  be  expected  that  those  who  have  to 
pupport  the  affirmative  of  such  a  case,  should  give  some  clear 
testimony  by  witnesses  as  to  the  nature  of  the  transactions 
ai;d  it  is  very  remarkable  that  in  this  (case  the  oral  testimony  qjjl 
the  part  of  the  plaintiff  is  so  entirely  worthless  that  neithw  of 
the  learned  Counsel  for  the  appellants  thought  fit  to  refer  to  it. 
That  0ome  evidencecuito  the  nature  of  the  tranaaction  might  have 
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iMft  given  we  mnaW  hftve  9f^]|ijoied,  IpMasae  althoagU  the  fd-       ^"^^ 
•pm46iitolir^£becluUbe%0f  jreixu>tet:d^  *~1;:oqvk 

wortgageet  siOI,  in  ihosd  ppostedings  wkkAi  hayB  beeit  r^ed  ^^^^  ^^ 
vpcMH  as  akowtnigt  wbai  i^  natiire  of  tke  tvaasaotioik  tiam,  aod  ia  ^qKuew 
ikutferiar  as  tp  ihe  aUeged  bozid  for  Rii.  8>OO0,  ^  ^ 

<IM  tekeo  kk^  lite  &amQ  o£  KalHsti  Ifeissi  oaabier  ol  the  tirespond*  g^^^'' 
0iil^a  sitosstor.  KaUiaii  Dass  is  not  pro?wi  'to  be  deaii,  nqii  v* 
is  the  absenoe  ol  iiia  testimony  at  aU  meooaate^  for*  T^or^  jf^yi^y 
is  irealfy  ne  evideossa  teom  may  tvustworthy  p^rsoa  wluitsif  ar^eo^  ^^iur!'' 
ployed  in  ^e  famity  of  the  defendants,  as  to  wltat  the  real 
toansactieix  waff.  -  In  lien  of  that,  we  are  referred  to  the  vari* 
one  pr^ooeedinga  whieh  have  been  read  and  relied  npon  by  So? 
ftoandeU  Palmer.  But  what  is  the  doantiientary  evidettoe,  if 
dvideote  it  can  be  oalled,  as  to  the  Bs,  3,000^  whioh  is  in  fadb 
1^  only  item  on  whidi  any  snbstaniial  question  seems  to  arise  I 
It  is  the  dooameiit  at  page  13.  That  is  a  plaint  filed  in  a  snit 
brott^^t  by  the  mortga^jfoe  against  the  two  women,  the  widow 
and  tixe  mother  of  Dhnleep  Sing,  seeking  to  lie  matntaimd  im 
possession  as  mortgagiea  The  aooonnt  that  it  gives  of  thd 
trfmsaetion  is  t]^s: — ^  T|i^  plaintiff  files  a  regplar  eoit  in 
tliis  Court  sgaip^t  ]tfafl9aQiat  Toolsee  ]^ooer,  the  mo^herj  w^ 
Kopndnn  Koper,  thQ  widow,  of  Dhnleep  Sing>  the  ^opriebohm 
of  jPargnni^ah  Burowlee,  tp  be  maintained  in  possession  as 
Iftortgagee,  by  insertion  of  his  name  as  such  in  the  revetine 
records  of  this  dtstarict,  and  by  allowing  him  to  pay  the  Obvern- 
ment  re7enae  in  respect  of  Mauza  Puzulpoor,  in  Pergannah 
Barowlee,  assessed  at  Rs.  506,  and  to  reoover  Bs«  328,  the 
interest,  np  to  t^  end  of  the  month  of  Jystee  1254  Fnslee 
AS  well  as  Bs.  243,  the  mesne  profits  for  the  rainy  season 
cro|>  l^r  1255  Fuslee,  which  the  defendant  has  forcibly  realized 
fnnn  the  lessees  of  the  village,  notwithstanding  her  having 
already  given  np  its  possession  to  plaintiff,  according  to  the 
terms  of  the  registered  deed  of  mortgage  dated  30th  July  1846,, 
engrossed  on  stamp  paper,  which  is  the  basis  of  this  action 
Total  value  of  suit,  Rs,  1,076.  He  founds  his  claim  on  the 
iassertibn  that,  on  the  demise  of  >itab>  Dhnleep  Sing,  the  pro- 
prietor >xf  the  talook  of  SuroWlee,  the  aforesaid  defendants 
becaiBd  his  heirs  ^  and  asewners  of  the   entire  talook   and  all 
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^871       other  property  left  by  him,  and  in  the  certifieates    of  deih  filed 

EoovB      i&  the  reyenne  department  in  respeofe  to  every  one  of  the  rilli^i^ 

GoL^  Suio  foiTOing  the  zemindaree  of  the  deoeased,  the  names  o£  the  ladies 

Aao  Knsuif  were  entered  as  his  sucoessors.''    That  mutation  of  names  took 

EAoKvBuif  pl<^^>  as  is  shown  by  the  proceeding  of  that  date,  on  the  22nd 

SiNO       Fehroary  1847  ;  and  on  the  face  of  the  proceedingi  as  well  as 

KowAi^      by  evidence  which  has  been  giren  in  the  caase,  it.  appears  that 

jFymIlme  ^  proceeding  was  ono  which  followed  apon  certain  Htigatioa 

Khik.      between  the  widow,  who  was  the  immediate  heir  according  to  the 

Hindoo  law,  and  the  mother^  who  contested  her  title,   which  at 

last  ended  in  a  compromise,  whereby  one  took  two-tbirds,  and 

the  other  one  thirdof  the  estate.    This  plaint  goes  on  to  estate:-* 

''  They  then,  for  the  payment  of  the  GK>yernment  revenue,  asked 

the  plaintiff  for  a  loan,  and,  according  to  their  request^  he  lent 

them   Bs.    3»000.''    Certainly    the  inference    one  would  draw 

from  this  statement  is  that  the  loan  was  a  joint  transaction  ;  that 

it  wasisubsequent  in  date  to  the  determination  of  the  litigation 

by  the  compromise  aud  the  insertion  of  the  names  of  the  two 

ladies  as  the  registered   owners  of  the  talook. 

Then,  again»  this  deed,  which  is  said  to' have  been  executed  by 
them,  and  to  have  been  registered  on  the  8rd  of  August  1846, 
which  is  a  date  not  quite  reconcilable  with  what  has  just  been 
said  or  with  what  one  would  infer,  is  not  produced.  Neither 
that,  nor  the  mortgage  for  Rs.  18,000,  has  been  produced. 
And  their  Lordships,  looking  at  this  documentary  evidence  oil 
li^hich  the  respondents  rely,  and  contrasting  it  with  the  account 
given  by  the  witnesses  for  the  appellant,  think  that  the  case 
deposed  to  by  the  witnesses,  for  the  appellant,  to  whom  credit 
was  given  by  the  Principal  Sudder  Ameen,  is  for  more  likely, 
than  anything  which  has  been  alleged  on  the  other  side,  to  be  a 
true  account  of  the  real  transaction.  They  are  clearly  of  opinion 
that  the  respondents  have  failed  to  support  that  burden  of 
proof,  which  the  law  '  casts  upon  them,  of  showing  that  the 
mortgage  was  given  in  any  part  for  purposes  for  which  the 
widow  was  entitled  to  pledge  the  estate. 

-  Their  Lordships  will,  therefore,  humbly  advise  Her  Majesty 
that  this  appeal  be  allowed  j  that  the  decree  of  the  High  Court 
be  reversed ;  and  that  in  lieu  thereof  a   decree  be  made  dismiss- 
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bag  fthe  appeal  to  the  Sadder  Court,  and  affirmiiig  the  decree 
of  the  Zilla  Court  with  costs.    The  appellant  in  this  sait,  and  ^oom 
Oe  respondent  in  the  other  soit,  most  have  the  costs  of  both   ^^i^^Bnro 
tlie  appeals.  RaoKobun 

First  appeal  dismissed  ;  second  appeal  allowed^ 

Agent  for  appellant :  Mr.  Wilson. 

Agents  for  respondents  :  Messrs.  OwMffe  and  Beaumont. 


Bao  Kubuk 
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Ftaz  Albb 


OKOOR  PSRSAUD  BUSTOOBBE  (PLAmrnr)  «.  MUSS AMOT  FOOIi. . 
EOOMABBB  DABBB  (Dbfixdavt). 

[On  appeal  from  the  High  Ooort  of  Judicature  at  Fort  William  in  Bengal.] 

AetXlVqfV^^  $.  l, eL  ^^DdondmeJgenit^BmtokofaoiiUraet. 

|i  Where  a  broker  was  sned  for  a  balance  of  aoooant,hiB  liability  being  baaed  on  the- 
TBoeipt  of  a  del  cired«r€  oommission,  hdd  that  the  suit  was  for  breach  of  contract 
^MAit]MneaQkigofol.9,B.  1  of  Aot  XIV  of  1850  (1),  and  the  period  oflimitM 
■Jiwi  iinBfili  bn  nslnnlsfniT  from  ihe  ditn  nf  thn  Imt  itnm  in  thn  nnnmint  The  con- 
liiel  not  being  in  writhig,  the sni^whioh  was  brooghtmore  than  three  years 
fioinsooh  datcb  was  barred* 

Tins  was  an  appeal  from  a  decision  of  the  High  Conrt 
(Peacock^  0.  J.,  and  L.  S.  Jackson,  J.),  dated  the  ^Ith  January 
1867  (2). 

fthe  suit  was  institnted  by  the  appellant  as  the  gomastah  of 
XKe  iothee  of  Lalla  Bunsheedhur  against  the  respondent^  who 
ekiried  on  business  as  a  commission  agents  orfactor^  in  succession 
^  1i6r  husband;  to  recover  the  Sum  of  Bs.  lO^OOO  as  the  balance 
of  an  account  current  between  the  two  firms. 
*  'The  alleged  liability  of  the  defendant  was  based  upon  her 
having  received  a  del  credere  commission  for  the  sale  of  goodc^ 

,  ^  i^jfi^,;— Thb  BiOBT  Hon'blb  Sib  Jaxu  W.  Coltilb,  Lobo  Jushcb  Jambs. 
LoBD  JosncB  Mbujsh,  and  Sib  Lawbbncb  Fbbl. 

a)  SdQ  Act  IX  of  1871»Sched.  U,  Na  115.       (2)  7  W*  B.,  67. 
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1871       and  fiot  dn  tte  ^und  of  iwt  abtaally   batiiig   speoi?^  tfie 

OKooft      toMiey  for  "this  goods. 
Bmo<^      AlUioagfa  tbe  Bait  wa«  oottimefnced  as  upM  an  MoouDt  «tate^ 
«.         shortly  before  action,  the  plaintiff,  at  the  settlement  of  ihe  issufii^ 
FooLsoo-    abandoned  that  and  sned  for  an  adjustment  of  ihe  acconnts,  bni 

^jMx.     ^°  ^^^  ^^^^  ^^  reHed  on  evidence  of  anacconnt  stated  in  Septem- 
ber 1858. 

The  plaint  was  filed  on  the  17th  Jnly  1863,  the  last  item  of 
charge  agaiiMit  the  defendant  being' in  September  1858. 

The  High  Conrt  held  that  the  snit  was  within  the  scope  of, 
and  barred  by,  cl.  9  of  s.  1  of  Act  XIY  of  1859. 

Mr.  Leithf  for  the  appellant,  contended,  that  this  was  a  case  in 
vAA&i  the  ae^ooi^tti  showed /oh4rgte  <  agfainst  tiBe  defelidant^lofr 
goods  supplied  to  %ei^  and  payment  received  (rein  her,  and  some 
ench  i^bjrments  appearing  in  an  account  atated  ,within  three 
years,  s.  8  of  Act  XIY  of  1859  applied,  there  being  an  acconnt 
currest  *  ^between  tbe  (wrties  Im  meirebanis  •  and  tMidMs '  hnving 
mntual  dealings.  He  cited  <7hitty  on  Contracts,  7th  edit.  p.  722, 
and  referred  to  the  English  Statutes,  21  Jac.  t^  c.  16,  s.  3^ 
«nd  t9  &  20  Vict.,  e.  9^7,  s.  9.  The»& -is&miiAK^  mmmi 
tucebtliits  ;  see  2  Wms^  Samid;  12?a/note  f .  ThMii^ai9ti^inmA 
ot  dontract  within  the  Theabfng  of  s.  1,  cl.  9  ef  Adt  STY  of  IttHh 
The  cases  decided  in  the  Courts  of  India  are  conflidting— i^bno- 
ttm   G(ooto  V.    Fairbutty  Ohum  B&jf   (1)  ««d  rCfopal  CJ^nfubr 

Mr.  Doyne,  for  the  pespondent^  oontended^;  that. there  was 
clearly  a  breach  of  -contract,  and  not  »  q^  of  mjatual  dealing-^ 
XjcU  Mohun  Haldar  v.  Mahadeb  Katee  (3J.  ThpDgh  ther? 
jia^  been  confiictinir  decisions  in  India^  there  nan  be  no  doojik 
as  to  a  selling  under  a  daZ  aiddera  commission  that  there  is  j»^ 
«xpre9s  Qontraot  under  which  the  agaoit  is  li^blef  wltejOn^r  'he 
Bell  or  jaot. 

Their  Lordships  gave  the  following  judgment  :— 
This   was  a   suit  1)rOright  by   the  appellant,  %ho  WAS*  £he 
manager  of  a  factory  in  Moorshedabad,  against  'the    respond- 

(1)  Thorn.  Uw  ot  liiiditn  129.  (S)  S' W.  S.,  4.  ^ij  9  W.  4^  a«3L 


Digitized  byLjOOQlC 


TDEil.] 


EBinr  CIOUNOIL. 


la 


iBB^^wh^  :onniad  .OB  nA  bU  oMiUialied  bnsioass  of  bi^oksi^,  -to 
recever  a  arat.oC  Bs.  l6,Qil  land  vntarest,  allt^d  to  be  Bae 
on  flie  iMilaiiee  ol  an  Aoooont.  Tbe  defendmathad  lor  several 
jfMtra  8«M  HhB  goods  of  tlid  plahiiaff^  firm^  and  acoordinjf  to '  tibe 
findii^  of  iSiG  firittcipal'  Bladder  AtMen,  tbe  conreotaesa  of  whkjii 
ima  nofc  <di«pdtediW Qitei  wn,  had  iteeiVad  a  patka  or  ife2  cred$ie 
tOQima0km>^iibiohftaiad«b0irl^^  pbintiiEfor  all  goods 

aoldiPJBehMvanDtpaid  lor  by  the  phrchfeuiers.  Ar  thero  ^wtfB 
iK>)moCitha(any<paHd{irhe  pfi«e  of  the  go^^Sn  iMpetft  d 
^iUxkikiBmmb'^km  broogbt;  had  been  reoehredby  the  d^^ndavt 
Qm  ehtei^agaii^t^  the  defi^ndtfot^  ^mao^y  supported  npoti  tbe 
l^iRid^tlifat9*ae'slietebAv0dadd{  credere  oommis^n,  ahe  was 
!!rfrt^fcfr*thft*pWtte«<rtrgo6fe8old^by'herf^  the  j^tfnlriff.  It 
iraaadteMti^  tl^t'^e'eatasd*of  aottoh  for  %he' h^t  ^ih  {n  the 
iw»!0ttol^1iii!d  atscnt^^  td6v^  than' three  years, ^tit  that  th^i-e  were 
ttWfiis'  in  'thb^  ac^nk  Whicfli'had'occtitred  tvlflrhi  fiSx'^feAW  from 
1Jheioiiilne6<ietfietit(^  the  suit.  fheBtatate  ol  Licliitatifoti  wals 
pleads,  and't^e  isole  gnesiion  tp  f>e  determkieid'  is  whether, 
under  tbe  circumstahces  previously  stated,  the' suit  is  barred  TjJt 
the  Indiim  SWttite  of  Limitations,  Act  XIV  of  185&;  The 
*HI^' CJbiik  hiW  i;hfet  the'  ca^e  came  Within  cl.  '9  Cff  s.  1 
Hi'^'ivSt  '*brbu^t'for'  the  breach  of  a'  contract,  and'tbb 
iSliefJ^jiMoi  m  giving  judgment  sa^s  f'-^AItlioiigh  no  ^ipre§i 
eobti^  yaa^^v!^^  hi^ve  beelu  entered  into  Iretx^een  thb 
piurttori,  ^kfn'"tiid&i  deal^^  iifcre  efvidence  from  which  it  ttA^ 
properly 'tier  aksumc^tfa^hM  agreed  'to  carry  on 'btmiii'eda  'dh 
the  fell  iiMi  vEfi&D.  JwliickW1inAi^eiBi'4$anrying  it  ph.V  tt  wk£  an 
n^agediflBt  oift  the  ^art^^rf'thb  defendant  that  lihe  vTotddiiedl' ' flie 
plamtifPa  4)eMoii)ianfl  jttat^abe^oUld  gmmitee  th»  imfdhafsnUs* 
There  was  a  liability  on  the  part  of  the  defendant  not  arising 
fixmi^a4^ltHPij^9Mi4<a.' liability  arising  out  of  an  engagement  which 
she  must  be  assumed  to  have  entered  into  with  the  plaintiff* 
It  therefore  Wtis'  wftWn  dl.  9 'of  b.  1.'  It  is  a  Bii[it'fbr  a  breatih  of 
contract  not  in  writing. .  J^  was  urged  before  us  on  the  pa^  of 
%he  appellant  "liha^  the  High  Court  had  put  a  wrong  consirfic- 
tion  on  the  words  *'  breach  of  any  contract/^  as  used  in  tho 
clause }  that  these  words  are  not  there  used  for  the  purpose  of 
distinguishing  actions  founded  on  contract  from  actions  founded 
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1871  on  torii^  bdt  for  the  ptirpoae  of  i^stingmsliiiig  attumt  to  roco^r 

Okooe  unliquidated  damages  for  breaoh  ot  contract  from,  acttons  to 

Pbisaod  ipecoTer  debts;  and  that  the  enumeration  in  the  olanae/kaelf 

V.  and  in  cl«    8  of  several   debts,  with   reBt>ect    to  wliicb-  ^he 

Foouroo^  period  of  limitation  is  to  be  three  years,  proves  that  it  could  not 

MABSB      iiaye  bean  intended  to  make  the  limitation  for  all  debts  tkreo 
'Dabvi. 

years  under  the  words  ^'  suit  for  the  breach  ot  any  contrart  ;'^ 

and  that  the  present  suit  was  in  substance  a  suit  to  riabover  a 
debt  or  liquidated  sum  of  money ;  and  that  the  period  of  limitation 
was  six  years  under  cl.  16  of  s.  1.  Sev^nd  cases werecttied 
from  the  Indian  Conrto,  and  it  appears  &om  tlism.;tlMit  'madh 
difference  of  opiaicm  has  prevailed  among  the.  JitdgeAt'^n 
India  respecting  the  proper  construction  to  be.  put  on  the  words 
'^for  the  breach  of  any  cantract*'  in  the  d.  0«  Tl^ir  Lord- 
ships do  not  think  it  necessary  or  advisable  that  they  should 
attempt  on  Uie  present  occasion  to  lay  down  what  i3  the;  proper 
construction  of  these  words  as  applicable  to  all  cases.  It.  is 
sufficient  to  say  that  it  appears  impossible  to  them  to  put  so 
narrow  a  construction  upon  them  as  not  to  include  the  ease  now 
b^ore  them.  The  real  debtors  for  the  price  of  the  geod^  9old 
are  the  purchasers  of  the  goods,  and  the  broker  is  oi|ly,fltaed 
upon  his  ooUateral  undertaking  that,  in  consideration  of  the.com* 
mission  paid  to  him>  he  will  pay  the  price  of  the  goodsr.if  the 
purchaser  fail^  to  do  so.  An  action  on  such  an  jindcprtaking  i^ 
an  action  on  an  express  contract^  and  the  soma  which  can.  be 
recovered  under  it  are  danukgea  for  a  breach  dl  contraq^. . 

Their  Lordshipi^  iberefore>  are  of  opinioii  that  the  jvdgHieiit 
of  the  High  Court  was  connect,  and  Ihey  wiH  recommend  tafiw 
Majesty  that  the  appeal  shdaM  be  dismissed  with  costs/  . 

» 
A  fp$mt  dimmed. 

Agents  for  appellant :  Messrs.  Woolaaton  apd  Daviaan. 

Agents  for  respondent :  Messrs^  Bailey^  Shato,  Sinithf  and 
Bailey. 
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JtJGGUTMOHBBNBB  DOSEB,  Mothbb  o?  BAJBNDRONATH  DUTT, 
Anf  imwBB  (PMiJMPrsj  v.  SOKHBKMONBE  1>0SBB  and  othcbs 

[On  ^jppeal  irom  the  High  Coart  of  Judicature  at  Fort  William  in  Bengal.] 

P.  0.» 
■  u  '  .  •    .     .  1871 

BdHgums  Endowment^lhwcdrdf^Trust'-'Burthen  of  Proof-^LinUtaiitm^      Dec,  9. 

Ad  XIV  of  1869— ilc<  Xni  0/1848  


In  ts)^  eertaiii  tanAs  ifw%  de^Hoatod  by  deed  to  the  religiotie  serrioe  of  an  Idof ^ 
aiiaiAil9aQ1liaidfldioalkmwaaooiifirinediQ  a  partition  The  plotatlff  anod 

te>e^l«l4flt;«UQnalioiieof  Uiepn^ertyaodto^VB  the  tnuto  of  tiie  dedication* 
deedg,dQolared.Tbe  ^ders  of  the  property  alle^  that  a  sabeeqaent  partition-deed 
had  been^  ezeonted  in  1845,  and  that  the  dealings  of  the  family  had  shown  an  inten* 
lion  to  revoke  the  trusts.  HM^  that  it  lay  npon  the  holders  to  prove  the  revoca- 
lionof' the  emit,  aiid  tta%  ontMlnre  to  do  so,  they  coakt  not  set  np  the  law  of 
I  in  awbrsK  to  tlie  plaintiff 's  anit^ 


.'  Tfsa»  was  an  appeal  from  a  decree    of  the  High  Court   (Kemp 

Snd^Campbelli.  JJOj  dated  the  15th  April  1863,  affirming  a 
ecree  of  the  Judge  of  East  Bard  wan  of  the  30th  March  I860. 
The  facts  of  the  case  and  the  evidence  were  (except  that  the 
lanids,  the  subject  of  dispute,  were  different  and  lay  within  another 
jurisdiction)  similar  to  those  of  the  appeal  of  the  present  respond- 
ents, other  than  the  respondent  Kaleedass  Ghunder,  which 
Was  dismissed  by  Her  Majesty  in  Council  on  the  19th  December 
1869  (1). 

In  that  case  the  present  respondents,  other  than  Kaleedass 
Cbaoder^  sued  to  recover  possession  of  four-fifths  of  certain 
lands,  lying  within  the  jurisdiction  of  the  Civil  Court  of  Ziliah 
Beerbhoom,  from  the  original  plaintiff  in  this  suit*  since  deceased 
Hurreenath  Dutt^  the  predecessor  in  estate  of  the  present  appel- 
lantBj  and  his  lessees  and  vendees  of  parts  thereof.  They  alleged 
that  the  lands  which  had  been  dedicated  to  religious  purposes  by 

^FrwmU  :— Sir  Jamss  W.  Golvile,  Sib  R.    Fhilliiiobb,  Bib  M,  Smith,  and 

SJB   LlWBKNCB   PXEL. 

(I)  4  B,  L.  R.,  P.  C,  16. 
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1871  deeds  dated  in  1^13  and  1820  were  ostensibly  given  to  the 
juGouTMo-  father  of  Harrenath  for  bis  owq  nse  by  a  partition  executed  in 
HBiNEBDoBEE  ^^^  Bopgal  year  1229  (1822)  by  tlie  five  brothers  who  then 
BoKnBBMoNBB  represented  ihd  joint  family,  bnliJtshat  they  had  in  fact  096  paired 
to  him,  but  had  continned  to  be  joint  down  to  the  Bwgal  year 
1245  (1838),  when  a  second  honA  fide  partition  was  made,  and 
the  lands  were  given  in  devatrS,  atid  set  apart  iot  t6e  Ittadn* 
teuance  of  the  worship  of  the.  joint  family  idols.  ^The  plaint- 
iffs  asked  in  that  suit,  on  the  ground  of  thei  firpt  partition  naving 
been  inoperative,  and  the  second  operative,  that,  as  to  their  four- 
fifths  in  the  lands  so  dedicated,  the  laaees  axxd  sales  «ffei0ted>y 
Hnrreeiiiilth  should  be  set  aside^  andpossesmoogivBitloitti^^laiab* 
ifb.  Hurrree&atb  the  d^en^laiitin  that  stiit^,  asseitedthat  the  firs^ 
pattition  was  in  all  respects  bonSf  fide,  and  had  beeii  adted  on  an 
BQch,aud  that  the  alleged  second  partition  was  a  mere  fraudulent 
^ice  and  fabrioaiion«  The  following  are  exikcacts  Irooi  tho 
judgment  in  that  case  of  their  Lordships:  of  ihm  Judicial  Ooitti 
mittee: — 

'^  The  second  and  third  issues  are,  whether  the  partition  took 
e,ffectin  1229  (1822  )  or  1245(1838)?  Whether  the  disputed 
villages  were  giveu  in  devalra  or  hot  ? 

^'  The  plaintiffs'  case  aasnmes,  and  assumes  rjghtlyj  that  a 
valid  partition  acted  on  would  render  the  second  deed  inopera* 
jbive.  A  Hindoo  family  consisting  of  persons  in  this  near  con; 
nection  im^  re-unite»  part  also  may  re-nnite  aud  3tich  re-nxiite^ 
members  may  impress  on  their  united  property,  by  4}onnnoii 
family  consent,  such  trusts  as  their  law  will  support :  but  neither 
of  these  cases  is  that  before  your  Lordships. 

"  The  burden  of  proof  is  on  the  plaintiffs.  Th^  deed  of  KS^ 
(1822)  has  the  ordinary  legal  presumption  in  its  favbf  that  it  li 
honest,  and  is,  what  it  purports  to  bci  a  deed  o!^  partition.  It 
jis  also  prior  in  time.  It  is  prima  facie  a  good  and  operative 
deed.  It  cannot  be  got  rid  of  except  by  the  estabtishteeni 
of  a  caiae  by  the  plaintiffs,  as  part  of  their  proof  which  in- 
volves  all  the  family  at  that  time,  including  those  under  whom 
they  derive  title  in  the  perpetration  of  a  gross  fraud.  The 
deed  of  partition  is  declared  by  their  pleading  to  have  been 
designed  for  the  express  purpose  attdx)bjeot  of  defeating  creditors* 
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It  is  however  said  in  the  pleadings  not  to  have  been  acted  on.  It  is  1371 
not  clear  in  what  sense  this  phrase  is  used,  unless  it  be  that  j^^^.^^ 
all  outward  acts  of  the  family  in  acting  upon  it  disguised  an  eisbnex  osxs 
inward  design  at  variance  with  that  which  their  actions  declared,  sokbsuiono 
There  is  the  most  abundant^  and  indeed  uncontradicted,  proof  J^<»*»* 
that  this  deed  was»  by  Hurreenath  and  his  vendees,  produced, 
established  and  made  the  subject  of  various  decrees.  It  is 
unnecessary  to  state  the  instances  of  this  which  were  brought 
to  the  notice  of  their  Lordships  by  Sir  Bouudell  Palmer  in  his 
exhaustive  argument.  Mr.  Field,  in  reply,  did  not  deny  that 
such  was  the  case  in  numerous  instances,  but  he  answered  that 
these  acts  were  all  the  natural  and  premeditated  results  of  the 
original  device  ;  that  as  it  was  a  deed  to  defraud  creditors, 
it  would  of  course  be  used  as  such,  and  that  such  proof  did 
not  exclude  the  supposition  that  it  might  be  considered  inter' 
96  by  the  members  of  the  tamily  as  a  mere  writing,  working'' 
no  change  of  property  amongst  them.  Without  expressing  any 
opinion  upon  the  question  whether  a  plaintiff,  supporting  his 
case  against  those  in  possession,  whom  he  seeks  to  evict,  can 
be  admitted  to  allege  the  inoperative  character  of  an  instru- 
ment by  which  recovery  would  otherwise  be  barred,  on  the 
ground  of  a  fraud  in  its  concoction,  to  which  all  from  whom 
he  derives  title  are  parties,  their  Lordships,  treating  the  ques- 
tion as  one  unaffected  by  such  estoppel,  and  one  simply  of 
evidence  arising  on  the  facts,  have  to  observe  that,  as  all  these 
public  acts  would  equally  attend  the  enforcement  of  an  honest 
and  valid  deed  of  partition,  when  the  estates  derived  under  it 
are  assailed,  or  rights  derived  under  it  have  to  be  enforced, 
they  furnish  'of  themselves  no  evidence  of  mala  fides,  and 
should  be  rather  ascribed  to  the  character  given  to  the  deed 
by  the  defendants  than  to  that  imputed  to  it  by  the  plaintiffs. 

''Their  Lordships,  therefore,  are  of  opinion  that  the  issue, 
whether  the  partition  took  place  under  tha  deed  of  1229  (1822)  or 
that  of  1245  (1838)  should  have  be«^n  found  in  favor  of  the  re- 
spondents, which  finding  should,  in  ther  Lordships'  opinion 
have  been  followed  by  a  corresponding  finding  on  the  third 
issue   whether  the  villages  were  given  in  devatra^  or  that  they 

were  not  so  given. '^ 
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Wi  In  the  present  case  Hnrre^nath  Dutt  was  the  plaintiff^  and  the 

JuoauTHo-  plaintiffs  in  the  other  snit  def^ndantSj  and  the  snit  was  with  the 
ibsncbDobsi  oi^JQQj^  q£  getting  rid  of  varions  alienations  by,  and  dealings 
fioxHRKoiru  of ^  certain  of  the  defendants^  supported  bj  the  other  def endantSi 
^'"^  with  certain  other  lands  situate  in  East  Burdwan^  which  had 
admittedly,  by  the  partition  of  1229  (1822)  and  preyions  instru- 
ments of  dedication  which  that  partition  confirmed^and  gaye  effect 
to,  been  set  apart  for  the  maintenance  of  the  joint  family 
worship,  and  to  haye  the  plaintiff's  share  in  those  lands  so  dedi- 
cated made  oyer  to  him  to  maintain  pro  tanto  the  family  wor- 
ahip.  The  defendants'  answer  set  up  precisely  the  same  case  as 
their  plaint  in  the  other  suit, — mz,,  that  the  partition  of  1245 
(1838)  had  altered  the  disposition  of  the  family  property  made 
by  the  partition  of  1229  (1822),  and  the  previous  endowmeut 
deeds,  and  that  the  properties,  the  subject  of  suit,  though  dedi* 
cated  by  the  first,  had  been  desecrated  by  the  second  partition, 
and  passed  thereunder  to  two  of  the  defendants  for  their  separate 
nse.  The  issue  was  thus  the  same  in  both  suits, — viz.,  whether  the 
partition  took  place  in  1229  (1822)  or  1245  (1888) ;  but  in  details^ 
and  as  regards  the  interest  of  one  defendant,  who  claimed  as 
purchaser  and  setup  that  the  suit  was  barred  by  the  law  of  limit* 
ation,  the  cases  present  some  minor  differences  which  render 
desirable  a  somewhat  fuller  statement. 

The  "present  suit  was  instituted  dy  Hurreenath  Dutt,  on  the 
2nd  of  March  1857, — i.e.,  about  five  months  after  the  insti- 
tution of  the  other  suit  in  which  he  was  defendant,— against  the 
defendants  Sokheemonee  Dosee,  Brojonath  Dutt,  Bykuntonath 
Dutt,  Bindoobaseenee  Dosee,  Puddabutty  Dosee,  who  represent* 
ed  four  out  of  the  five  brothers  who  had  originally  formed  the 
joint  family,  and  Elaleedass  Cbunder  and  Ramruttun  Mitter, 
alleged  alienees  of  lot  Pilkhuudee.  The  subjects  of  the  suit 
were,  first,  the  lands  of  lot  Pilkhuudee  ;  second,  certain  lakhirdj 
lands  detailed  in  the  schedule  to  the  plaint ;  third,  the  surplus 
proceeds  of  sale  of  lot,  Mohunpore,  which  had  been  sold  for 
arrears  of  reyenue,  and  which  the  plaintiff  alleged  had  be^ 
receiyed  and  appropriated  by  the  defendant  Sokheemonee  ;  and 
fourth,  the  ornaments  and  furniture  of  the  idols. 

The  jpresent  appeal  was  confined  to  the  first  and  second  subjects^ 
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,  Pilkhaaclee  and  the  Idkhirdj  dedioated  lands^^t  having       l^^l 
been  found  by  the  Courts  below,  and,  as  it  was  admitted,  cor-    juooutmo- 
peotly,  thai  the  evidence  was  insufficient  to  establish  a  charge  ^■■^■J*^^" 
of  waste  or  l»*eacfa  of  trust  agiinst  the  defendants    as  to  the  Bokbkbmohis 
third  and  fourth  subjeots  of  claim.  ^**"** 

As  to  Pilkhundee  and  the  JAhhiraj  lands,  the  plaintiff  prayed 
that,  as  they  had  been,  by  the  partition  of  1229  (1822),  and  the 
previous  deeds  of  dedication  of  1:220  (1813)  and  1227  (1820), 
validly  dedicated  and  entrusted  to  the  management  of  the  de- 
ceased husband  of  the  defendant  Sokheemonee  Dosee,  Manickram 
Dutt,  as  sehait  on4:)ehalf  of  the  joint  family,  on  whose  death  they 
had  come  to  her  as  his  widow  impressed  with  the  same  trusts,  and 
as  she  had  subsequently  repudiated  the  trust,  and  asserted  her 
own  separate  rights  as  to  the  lakhiraj  lands  which,  on  their 
being  resumed  by  the  Government  as  invalid  lakhirc^^  had,  on 
her  application,  and  contrary  to  the  objection  of  the  plaintiff, 
been  re-settled  with  her  as  her  own  ;  and  as  the  defendant  Pud* 
dabutty,  the  widow  of  the  deaceased  G-opeenath,  the  youngest 
brother  of  the  four  brothers  of  Manickram,  had  set  up  certain 
fiftrbricated  and  false  conveyances  of  Pilkhundee,  by  the  last  ot 
which  it  purported  to  have  passed  to  the  defendant  l&Ieedass 
Ohunder,  a  stranger  to  the  family,  from  the  defendant  Bam- 
ruttun  Mitter,  an  alleged  purchaser  from  Puddabutty,  who 
was  again  alleged  to  have  purchased  the  said  lot  with  her 
stridhan  from  her  husband  Gopenath  (to  whom  it  was  alleged  to 
hai^  passed  as  his  separate  property  under  the  second  partition)*, 
the  said  illegal  and  fraudulent  dealings  by  the  defendants,  with 
the  joint  endowed  property,  should  be  set  aside,  and  possession 
should  be  given  to  the  plaintiff  of  his  share,  viz.  9^  one  fifth  of 
those  properties,  he  being  *^  willing  to  conduct  in  person  tho 
sehati  busine^^s  to  that  extent.'^ 

The  defendants,  Sokheemonee,  Puddabutty,  Brojonath,  and 
Bykuntonath,  put  in  a  joint  answer,  by  which  they,  admitting 
the  factum  of  the  earlier  deed  of  partition  and  deeds  of  endow- 
ment,^nd  that,  under  those  deeds,  Pilkhundee  and  the  lakhirdj 
in  dispute  had  been  dedicated,  as  stated  by  the  plaintiff^ 
alleged  that,  by  the  lecond  partition  deed  of  1245  (1838),  the 
earlier    disposition   of   those    properties  had  been  done  away 
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^^yc       with,  'and    Pilkhundee   had  failed  to  the  share  of  fOopeenath, 
jooQUTMo.    who  had  sold  it  to  his  wife,  the  respondent   Puddabutty,    for 
HxxMuDosBii  ^  consideration  paid  out  of    her  stridhan,  and  that  she  had,  on 
SoKBVBMOKTO  the  25th  of  Falgoon  1248  (March  1842),  sold  to  the  defendant 
Ramruttun  Mitter,  who  afterwards  sold  to  the  defendant  Kalee- 
dass  Chunder  in  Bhadro  1261  (September  1854).  On  the  ground 
of  the  execution  of  such  conveyances,  the  defendants  other  than 
Kaleedass  Chunder,  who,  if  their  allegations  were  true,  would  all 
have  ceased  to  have  any  interest  in  Pilkhundee,  contended  that, 
as  to  Pilkhundee,  the  plaintiff's  claim  was  barred  by  the   adverse 
possession   of   Ramruttun   Mitter  for  more  than  twelve  years. 
As  to  the   Idkhiraj  lands,  the  respondent  Sokheemonee  alleged 
that,  though  dedicated  by  the  earlier  deeds,  they  were  not  so 
by  that   of  1245,  and  that,  having  been   resumed  and  settled 
by   the    Government   with   her  in  1250  (1843,   the  plaintiff's 
claim  thereto  was  barred  both  by  the  ordinary  law  of   limita- 
tion,— f.  e.,  by  twelve  years*  adverse  possession,— and  also  under 
the  special  law  of   limitation  provided  by  Act  XIII  of  18*8. 
The  defendant  Kaleedass  Chunder  set  up  the  same  defence  as 
to    Pilkhundee,  and  took   his  stand    on  the  second   partition 
having  given  Pilkhundee  to  Gopeenath.    The  defendant  Ram 
ruttun   Mitter  disclaimed   all  interest  in  the  subject  of  the  suit, 
but    supported   the  contentions   of  the  other  defendants  as  to 
the  second  partition  overriding  the  first. 

Replications  and  rejoinder  having  been  filed,  the  issues  were 
framed  on  the  18Dh  July  1858.  The  first  issue  in  fact  was,  as 
to  part  of  it,  substantially  the  same  as  in  the  other  suit,  mz., 
whether  the  partition  took  place  in  1229  (1822)  or  in  1245 
(18S8),  and  whether  the  widow  of  Manikram  took  on  his  death  as 
sebdit  in  succession  tp  him,  or  whether  under  the  later  deed  another 
sebdit  was  appointed  ?  The  second  was  as  to  whether  Pilkhundee 
had  become  the  private  property  of  Gopeenath,  and  had  been  pur- 
chased from  him  by  his  wife,  and  from  her  by  Ramruttun,  and 
from  Ramruttun  by  Kaleedass  Chunder  ?  Among  the  issues  in  bar 
was  the  following: — '  No.  4,  whether  the  suit  is  barred  (as 
regards  part  of  the  area  sued  for)  by  the  law  of  limitation^ ' 

The  documentary  evidence  put  in  on  either  side  was  almost 
identical  with  that  in  the  other  suit.    The  plaintiff  examined 
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seyoBteen  witnesses  to  prove    tliat  the  respondent  Sokheemonee       ^^^ 
oontinned,  as  alleged  by  the  plaintiff^  and  to  the  contrary  of  the  •  Jugootmo- 
d^endants'  allegations,  to  maintain,  as  sebait,  the  worship,  after  "■■^"^^■« 
her  hosband's  death,  for    several    years,    out  of  the  rents  of  the  SomiBifoifBB 
Ukhir^  and  other   endowed   property,   and   that  there  was  no 
such  appropriation  to  her  own  seonlar  purposes  as  is  now  alleged. 
The  defendant   called   twelve    witnesses ;  of    these,  the  greater 
part  were  called  to  prove  those  points  which  have  been  already 
dispoeed  of  in  the    other  .  appeals,  viz    the  hona  fides    and  effect 
of  the  second  partition  of    1245    (1838).     Some    of  them  spoke 
also  to  the  alleged  sales  of  Pilkhundee  by  Gopeenath  to  Pudda- 
baity,  and  Pnddabutty  to  Ramruttun  Mitter,  and  Bamruttun  to  • 
Saleedass  Chnnder.    With  the  exception  of  the  conveyance  from 
Bamruttun  to  E!aleedass,  the  deeds  of    sale    were  not  produced* 
The  deed  of  sale  from    Bamruttun,  recited  the  second  partition 
as  the  basis  of    the    vendor's    title,    and    stated  it  to  have  bee^ 
effected  by  the  five  brothers,  Manickram,  Sumboonath,  Bishonat, 
Easeenath,  and    Gopeenath.    It   appeared    however  in  the  al- 
leged partition  of  1245  (1838)    that  Sumboonath  and  Easeenath 
were  then  dead,  and  their  estates  were  represented  by  their  sons. 
Ko  witness  deposed  to  having    attested    that    deed,  and  no  evi* 
dence  was  offered  to  prove  the    actual  payment  of  the  purchase- 
money  or  the  hona  fides  of  the   transaction,    or  of  the  possession 
iherennder. 

On  the  30th  of  March  1860,  the  Judge  of  East  Burdwan 
dismissed  the  plaintiff's  suit  with  costs.  From  his  judgment 
it  seems  that  he  was  of  opinion  that,  in  fact,  both  partitions  were 
colorable  and  fraudulent,  but  he  was  further  of  opinion  that  the 
plaintiff  could  not  <'  now  conscientiously  dispute^'  the  latter. 
And  he  referred  to  the  partition  of  1245  (1838)  having  been 
admitted  by  the  plaintiff  himself  as  well  as  his  father.  (As  to 
this  the  appellant's  Counsel  pointed  out  there  was  no  evidence*) 

The  effect  of  the  judgment  was,  as  to  Idkhirdj  lands  re- 
smned  and  settled  with  the  respondent  Sokheemonee,  that  the 
plaintiff  was  barred  both  by  the  ordinary  law  of  limitation  and 
also  by  the  special  law  of  limitation  under  Act  XIII  of  1848  ; 
but  that,  as  to  Pilkhundee,  he  was  not  so  barred,  because 
the  defendants  had  shown  no   adverse   possession  in  Bamruttun 
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1871       before  1853,  or  in  any   other  deCendantj    and    it  appeared  Aat 
jdogutmo-    Sokheemonee,  even  up  to  the  date  of  the  8ait>  had  been  assertnig 
BKiHEiDosn  jjgp  possession  as  sebait;  and,  on  the  meritSfhe  held  that  the  second 
SoKHBnioirn  partition  was  proved  against  the    plaintiff  by  hia  own  admisoiont 
^^^^^^      and  otherwise ;  and  that,  though  Kaleedaes  had  &iled  to  prodnoe 
or   prove   his  yendor's  tide-deeds,    yet    the  abaenoa   of    all 
those    documentB   was   compensated    by  the  ttatements  of  the 
defendants  that  such   deeds    had  been  executed,  and  he  aeoord*- 
ingly  held  under  the  second  issue  that  Pilkhundee  had  been  the 
private  property  of  Gopeenath,   and  was  purchased  from  him  by 
his  wife  Puddabutty  with  her    own    funds,  and  was  sold  by  her 
to  Bamruttun  Mitter,  by  whom  it    was    again  sold  to  Kaleedass 
Chunder.    He  however   expressed    his  opinion   **    that    there 
are  many    suspicious    circumstances    connected   with  the  deal- 
ing^ of  the  late  Gbpeenath,    which    have  not  been  cleared  up  in 
the  course  of  the  very  lengthy  enquiry  made  into  the  case." 

On  the  20th  of  June  I860,' the  plaintiff  Hurreenath  having 
died  pending  the  suit,  his  son  and  heir  Mohendronath  Dutt  and 
the  appellant  Jaggutmoheenee  Dosee,  the  widow  of  another  son  of 
Hurreenath,  and  guardian  of  his  minor  sons,  appealed  to  the  High 
Court  from  the  Judge's  decree,  and  the  Judges  of  the  Division 
Bench  (Kemp  and  Campbell,  JJ.)  having  differred  in  opinion, 
the  appeal  was  dismissed  on  the  15th  of  April  1863. 

Kemp,  J.,  was  of  opinion  that  the  first  partition  of  122^ 
(1822)  and  the  preceding  endowments  were  bond  fide,  and  the 
endowments  real,  and  that  the  alleged  partition  of  1245  (1838) 
was  not  bona  fide,  and  that  its  execution  was  not  proved,  and 
that  there  was  no  evidence  of  any  admission  of  it  by  Hnrreenath's 
father,  or  by  Hurreenath  himself ;  and  that,  therefore,  the  estate  ot 
Pilkhundee  being  endowed,  the  alienations  of  it  were  invalid,  and 
must  be  set  aside.  He  also  held  that,  as  to  the  law  of  limitation 
affecting  the  claim  to  Pilkhundee,  there  was  no  proof  of  any  sale 
to  Puddabutty  from  Gopeenath,  or  of  her  hs^ying  atridhan  where- 
from  to  pay  the  purchase-money,  or  (tf  any  sale  to,  or  real  poar 
^session  by,  Bamruttun  Mitter,  and  that  the  alleged  purchases 
were  invalid,  bendmi,  and  fraudulent^  and  there  had  been  no 
bond  fide  adverse  possession,  Aa  to  the  l&kkvraj  lands  resumed 
and  settled  with  Sokheemonee,  he  considered  that  sooh  setttement 
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kft^isg  been  made  wilb  ber   net  M  eeibmit,  but  in  her  own  right,       1^71 
and  more  than  three  years  before  the  institation  of  this  suit,  the  JueGvnio. 
pbi]Bti£P8  daim  was  barred  under  the   provisions  of  Act  XIII  of  HiMMDotfw 
1848  (1838).     He  held  that    the   plaintiff  was  not  entitled  to  be  Sokbbbmoiiu 
appointed  seMU,  and  tiiat  the   relief    to  which  he  was  alone  en-         ^^^"^ 
titled  wao  to  have    a    dedaration   made    l^at  the  alienation  of 
Pilkhnndee*  which    was   an   endowed    estate,  was  invalid  and 
^d. 

Campbell,  J.,  was  of  opinion  that,  though  the  parties 
alleging  the  partition  of  1245  (1838)  had  not  f ally  proved  it,  and 
''  mnch  donbt  might  be  cast  on  the  character  of  that  deed,''  yet 
the  onus  was  on  the  plaintiff,  and  that  he  had  not  disproved 
that  deed  whioh  had  been  in  existence  for  several  years,  and 
the  possession  under  it,  which  it  was  ''  probable  that  at  one 
tira  e  Bisbenath  had  consented  to,  although  Hurreenath  never 
did ;"  he  therefore  was  of  opinion  that  the  appeal  shonld  b^ 
dismissed. 

The  plaintiffs  then  appealed  to  England. 

Sir  BL  Palmer,  Q.O.,  and  Mr.  Doyne,  for  the  appellants,  in 
going  fully  into  the  facts,  contended  that  the  judgment  of  the 
first  Court  appeared  to  be  founded  upon  the  plaintiff  being  estop- 
ped from  disputing  the  second  partition,  which  was  equally  erro- 
neou3  with  the  doctrine  of  Campbell*  J.,  that  the  onus  of  disprov- 
ing the  second  partition  lay  on  the  plaintiff.  So  far  as  the 
respondents  who  had  been  parties  to  the  other  appeal  yrere 
concerned,  it  was  by  that  fq)peal  decided  that  the  partition  took 
place  in  1229  (1822),  and  not  in  1245  (1838)  ;  and  as  regarded 
Ealeedass  Chunder,  the  bona  fides  and  effect  of  the  former  p'arti- 
tion,  and  the  fraud  and  absence  of  proof  of  the  validity  of  the  latter, 
were  fully  established.  The  partition  of  1229  (1822)  and  the 
continuing  endowment  of  Pilkhundee  being  established,  the  sale 
of  it  as  private  property  to  Kaleedass,  even  if  proved,  could  not 
be  upheld,  and  in  that  respect  Kemp,  J.,  was  right.  As  to  the 
resumed  and  Idkhiraj  lands.  Act  XIII  of  1848  conld  not  apply» 
that  relating  merely  to  the  right  of  possession,  and  not  to  cases 
of  trust  and  title.  As  to  such  lands  as  had  been  held  by  the 
Judicial  Committee  to  be   impressed    with   the  religious  trust. 
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1S71       they  sabmiited  that  the  i^peHa^ts  were  entitled  to  possesaion  aa 
JuGotmio-    sehaiU 

heenbeDosbb  Mr.  i/ei^it  for  Kaleedass  Ohunder  (the  ot^er  respondents  not 
SoKHBBuoNBB  appearing^  contended  that^  nnder  the  circamstances^  it  clearlj 
lay  opon  the  plaintiff  in  this  ejectment  snit  to  recover  on  the 
strength  of  his  own  title^  and  Campbell^  J*^  was  right 
in  patting  the  onm  on  him.  He  went  lally  into  the  evidence^ 
relying  on  his  client  being  a  bona,  fide  purchaser  without  notice, 
and  arguing  that  the  evidence  established  that  the  plaintiff  and 
his  father  through  whom  he  claimed  had  so  &r  acquiesced  in 
the  deed  of  1845^  and  allowed  the  several  members  of  the  family 
and  also  third  parties  to  deal  with  separate  portions  of  the 
property  for  valuable  consideration  on  the  footing  of  the 
validity  of  the  deed,  that  he  was  estopped  from  impeaching  the 
title  of  Kaleedass.  He  also  argued  that,  even  if  it  were  proved 
that  there  had  been  a  dedication  to  religious  purposes,  there  had 
been  no  such  assent  on  the  part  of  the  state  as  to  render  it 
incompetent  to  the  family  to  revoke  them,  and  he  commented 
on  the  fact  of  the  instruments  of  dedication  not  having  been 
registered  about  the  time  of  their  execution.  He  also  relied 
on  the  law  of  limitation  as  having  been  properly  hel^  to  be  a 
bar  to  the  suit. 

Sir  B.  Palmer,  Q.  C,  replied. 

Their  LobdshiPs  delivered  the  following  judgment : — 
This  is  an  appeal  from  a  decree  passed  by  Kemp  and  Camp- 
bell, J  J.,  forming  a  Division  Bench  of  the  High  Court  of 
Calcutta,  affirming  a  decree  of  the  Judge  of  East  Burdwan,  by 
which  the  suit  of  the  plaintiff,  now  represented  by  the  appellant^ 
was'  dismissed. 

The  Judges  of  the  High  Court  differed  in  opinion  on  tho  effect 
of  the  evidence  ;  Kemp,  J.,  expressed  his  to  be  in  favor  of  the 
plaintiff  as  to  part  of  the  relief  which  he  prayed  against  Kalee- 
dass, the  only  respondent  who  appears  on  this  appeal  ;  but  as 
the  Judges  were  not  unanimous,  the  decision  gi  ven  in  the  Court 
of  first  instance  stands  unreversed  (1). 

(I)  By  Act  XXIII  of  1861.  s.  23. 
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.    TbB  piAiHtiB's  soil  wm  iot  ploarefision^  bttt  Hot  for  ^seroidil       ^^^ 
is  tbar  ovdmatj  ^faaraoker  of  proprieilK>r  of  lands  ;  he  made  title  tP  jtn^i^mA^ 
thtf  ^onAssiirooi  tibiae  lauds^  for  wfaicb  ho  suedy  ett  tlii9  special  timMiO^^e^u 
.grofuuiUkaJb  tiief  hud  been  dedicated  to  tto  religiena  serrice  of  Botnuimmai 
Kheifunilf  iddl,  by    viftae  of  two  ittstminetita  ot  d^^tH^itt     ^^ 
(]|Q^  eiuriatMD  ]feiih»  1818  wd  1820,  «hiob  still,  at  the  tkne  ol  the 
aiitlw  inproBS^  on  the  kiida  a  trusty  whitfb  by  Md  strit  he  tm^^ 
4^  ifaro  deplarel)    This  was  the    fouodatios^  acid  main  ^haraoter 
:qE  Ilia  c^iliiQ»i  tiiough,  som&whai  indonsisAentlj  with  thtf  natove  of 
tli0  4^catipajr  h0  soed  for  a  cectaiia  ptoportion  only/  as  thotigb 
the  saithjAdf  been  one  i^  rcfi^ect  of  private  interest.    The  Court 
conld  not  have  so  dealt  with  the   possession  ander  these  iosttin- 
m^^J^  of  deqUcalion#     He  asked  f^Iso  to  be  appointed  seiml,    His 
plaint  embvaoed  other  ehar|pes  of  breach  of  tinst,  relating  te 
.otber  propertieSj,  which  are  no  longer  insiatdd  on.    The  properties 
WJtiieh  this  ai^peal  relates  bo  are  one  called  lot  Pilkhnndeoi  te 
,w)»ch  the  rtfspondont  makes  title  as  a  purchaser  honcu  Ads  for 
valae  withoat  notice^  and  certain  other  lauds  enumerated  in  a 
schedule  to  the  plaint>  which  were  o^noe   claimed  to  be  held  as 
d  jfchirdj^  were  resumed  by  the^  Government  as  held  under  aa  i«r 
yiid   lahhiraj  title,    and    were   permanently   settled  for  with 
^Government  by  Sokheeraonee  Dosee^    The  appeal  against  bei! 
waa  heard   eet   parte.    All  these  properties  were  ootoprised  im 
aad  dedicated   by,  the  two    iostruments  of  dedication  before* 
mentioned.  The  &rst8ebaU  was  the  husband  of  Sokheemone^  and 
after  his  death  she  held  a  portion  at  least  of  the  dedicated  lands 
by  the  title  of  s^haU  in  suoeesaion  to  her  hnsband.    Notice 
of  the  tvast>  if  vt  be  valid,  is  clearly  established  against  her« 
Her  djtim  as    to   the   lands    resumed  is  advanced  under  heii^ 
settlement  with  the  G  ivernulent^.  the!  nature  and  effect  of  wbioli 
will  be  subsequently  oonsidered.    The  ti£le  ot  Kaleedas  ta  lot  Pil- 
kbondee  is  derived  through  sucoeasive   alleged. alieoaiionlB  nnder 
a  deed  which  will  be  described  a»  a  second  deed  of  partitioo^  by 
which,  as.  he  contends,  a  vaUd  partition  of  the  faJmily  property 
waafifst  cdastitnted.     He  admsts  that  a  deed,  purporting  to  be 
oile  of  partition  between  the  five  brothers  who  constituted  the 
joint  family,  had  been  earouted  some  years  before,  and  that  the 
dedioaitkin  insisted  on  by  th^  plaintiff  had  been  in  fact  made  un&r 
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1871       those  instrnments  6i  dedication  before-mentioned,  but  lie  seeks  to 

JuGouTMo-  *void  the  effect  of  all  upon  the  same  grounds  which  were  uwnc^ 

BSBNBSDO0BB  oossf  olly  adyanccd  in  the  case  lately  decided  by  their  Lordshipn 

^OKBBBHOHBB  on  appoalj   when   the  earlier  deed  was  estabUsbed  as  the  yalid 

^^^^      deed  of  partition  of  the  family  property i    This  dedsion,  whkih 

is  partly  stated  in  the  appellant's  case^  and  which  was  rMd  in 

fnU  on  the  argutnent^  need  not  be  farther  referred  to,  except  to 

state    that  tiie  facts  there  decided  cannot  be  considered  to  lttiv6 

been  established   against  Ealeedas^  who  was  not  a  party  to  that 

goitt    Their  Lordships,  therefore,   will  proceed  to  consider  the 

facts  of   the    case    solely    upon   the  evidence  which  this  case 

presents. 

The  nature  of  the  suit  must  be  borne  in  mind,  in  considering 
certain  questions  which  arise  in  the  cause  as  to  the  burthen  of 
proof,  the  general  law  of  limitation,  the  special  law  of  limitae 
tion  under  Act  XIII  of  1848,  the  claim  to  possession,  and  Ao 
limitation  of  that  claim  a  portion  or  share  of  the  wfaol- 
property  dedicated. 

The  suit,  although  it  seeks  to  set  aside  the  mutation  of  names 
and  to  have  possession  deci*eed  to  the  plaintiff,  seeks  that  relief 
as  incident  to  the  establishment  of  the  trust.  Although  that 
relief  cannot,  in  the  present  state  of  litigation,  as  the  proceed- 
ings have  been  instituted  and  conducted,  be  allowed,  still  it 
must  be  considered  that  the  suit  is  brought  to  establish  a  reli- 
gions trust.  The  trust  is  created  by  the  instrument  of  1813, 
confirmed  by  that  of  1820.  It  is  not  constituted  by  the  first 
partition  deed.  If  any  vice  existed  to  defeat  this  partition  (deed 
that  vice  would  not  affeot  the  dedication  of  the  property  under 
the  antecedent  instruments  to  theVeligious  trust,  if  they  show 
a  real,  and  not  merely  a  colorable,  dedication. 

The  two  deeds  which  create  and  confirm  the  dedication  are 
prima  jacie  valid.  Nothing  is  proved  to  lead  to  the  belief  that 
they  are  at  variance  with  the  usages  of  the  country,  or  family 
or  that,  reg^ird  being  had  to  the  value  of  tiie  property  dedicated, 
and  to  the  property  at  tiiat  time  of  the  family,  there  is  any; 
excess  in  the  appropriation  to  the  religious  services  of  the 
family  of  the  portion  of  the  family  property  thus  set  apart,  such 
as  to  generate  distrust  of  its  reality.  It  vras  argued  that  such 
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dedioi^tw^s  o£  property,  without  the  assent  of  the  state,  should  be       187I 
regarded  as  merely  revocable  appropiiations  of  which  the  founders  juogijtxo- 
might  vary  the    use.    No  authority  whatever  was  adduced    in  """mDosbj 
enpport  of  this  position  which  strikes  at  the  root  of  most  modem  SoK«iiMONn 
endowments  of  the  like  nature.    A  family  trust  of  this  nature      '^^^'* 
bas  uever,  in  modem  times  at  least,  been  held  to  require  such  an 
assent.    The  ioases  supporting  such  trusts  are  too  numerous  for 
citation.    They  are   collected  in    Norton's  Leading    Cases    on 
Hindoo  Law,  Partii,  p.  40d.    The  argument  of  Mr.    Leith^ 
founded  on  the  non*registration  of  these  instruments  of  dedica- 
tion at  the  time,  or  shortly  after  the  time,  of  their  execution^ 
and  on  the    subseqaent  registration  of  them  at  the  time,    of  the 
registrfktion  of  the  first  deed    of  partition, — viz,,    that  they  con- 
stituted  in  efEect  one  instrument,  and  rested  on  the  sole  fonnda* 
tion  of  the  first   deed  of  partition  ^ — ^was  not  urged  in  the  Courts 
below,   and  appears  to   have   no  foundation    of  fact   to  support 
ity  since  the   mere    contemporaneous    registration  of  the    three 
famishes  no  ground  for  presuming  such    union.    There  is  abun* 
dant  evidence   that  all  were  acted  on.    The    trust  declared    on 
appears  then  to  be  established  as  to  the  lands  dedicated  by  these 
two  prior  instruments ;    and  it  lies  on  the    respondents    to  show 
some   subsequent  legal  conversion  of  the  lands    to  the  ordinary 
Q66i^  of  property. 

The  seoond   deed  is   said  to  work  this  conversion,    and  the 
question    arises    which  of  the  two   deeda  of  partition  is  to  pqe 
vsil.    The  first  deed   of  partition    is   an    instrument    which, 
but  ior  tbe  existence  of  the  second,  would   have  been    exposed 
to    no    suspicion.    A  partition  is  favorably  viewed    by  the  Hin 
doo  ^  religion   and  law.    It  wants    no    extrinsic  support.     Tbe 
aUoged   presumption  against   the  first  deed^    that   it  may  have 
been  a  mere,  device   because  one   member  of   the    family    was 
mdebtad,  may  more  reasonably  be    removed   than    maintained 
by  dna  -atteptiou  to  that   faot.    Such  a    state  of  things    often 
leads   to  partitions,   but  to   fair  and   honest    ones.    It    would 
be '  a  pnrdcmt   course   in  the   members    of  a  joint   family    to 
prevent,  by  a   partition,  the    interference    of    strangers   in 
^inr  fsmtiy  arrangements,  and  an  enquiry   into  the  state,  con- 
idtion,  extent,  and  uses  of  their  joint  property ;  and  no  snggpestipn 
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^^^  tiaa  been  mtide  tbat  Vke  pviVM&n  imd«r  fh6  first  ^^ed  mt» 
JuooD«o.  tmeqeai.  The  second  deed,  kowerer,  does  afford  groimd  for 
vvBNs  osu  ftngpigj^  I^  makes  no  ref eronce  whatever  to  tlie  first  deed ;  (t 
SoKsmfoffti  professes  to  be  the  ordinary  partitiofi  of  a,  till  then,  joint  imauif 
properljf ;  it  appoints  Hs  a  sebait  one  whom  no  pmdetit  person 
wonld  appoint  a  trustee— K)ne  an  actnal  insdlirent.  Sttdi  lb 
appointment,  independentlj  of  its  obyions  impropriety,  wonM 
be  little  Ukply  to  be  made  by  a  Hindoo  family  hiivin^  sevenU 
and  more  competent  members,  from  the  tear  of  thei  scnitiny 
to  which  it  might  lead  if  the  orediters  of  the  aebait  traced 
the  property  to  his  possession.  Again,  as  a  dedication  in  fact 
was  to  be  defeated  by  it,  some  difficalty  on  this  gronnd  alone 
.wonld  present  itself  to  the  minds  of  those  who  might  meditate 
on  thp  change  which  this  deed  seeks  to  e^ect*  All  copiparison, 
therefore,  supports  the  deed  prior  in  time,  which  priority  alone^ 
ijx  ^  bi^ancpd  stato,  wonld  establish  the  first  instrdment. 
^t  wag  urged  with  great  force  in  the  argument  that  every 
Judge  and  Court  that  hps  hitherto  deolt  with  this  seoond  deed 
htfl  ei|)her  actually  declared  it  {nvp^lidi  or  stated  it  to  be  subject 
to  grave  susptcion.  A  decision  agltinst  the  pl^iutiff  ge^^erpJly  ip. 
tins  suit  would  bet  in  substance,  depiding  against  a  trust  primSi 
facie  well  established,  on  evidence  of  a  subsequent  Umi  pf  revo- 
cation not  only  not  proved,  but  on  every  judicial  examination  of 
it  discredited.  Their  Lordships,  therefore,  think  that  a  trust  ^raa 
<»ie«ted  by  Uie  deeds  of  dedicatioa  of  the  Pilkhundee  property*^ 

Itvematm  to  be  oonaidared  whether  the  rflspondl^nt.  «»q 
support  the  decree  ih  his  favor  npcAi  the  ground  tkfst  he  iaa 
purshas^  for  valne  without  nbtiee.  Now  the  very  originot  his 
titfloi  as  well  as  the  contention  on  the  motetion  of  nnnes,  proves 
'  that  be  ittust  faa;ve  had  notice  of  Idia  original  imtak  TUo^tfo- 
Intidn  eC  the  title  to  him  from  Ooorocnhum  under  tbar  secxmd 
deed  is,  nnta  the  eonv^ance  to  bims^,  ooeompaimd  iprith  M17 
suspicions  circnmstanoes  at  every  stage  of  it,  taoli  w  wdinarfly 
'  accompany  an  attempt  ki  a  Hindoo  family  to  put  {mpeKyiiat  6f 
the  reach  of  cin  apprehended  cladm.  He  is  not  diefwirrto  have 
made  any  enquiries  as  to  the  grounds  for  supposing  ,that  ^e 
trust  was  legally  at  to  end ;  and,  therefore,  he  oun^twronoMe 
the  property  Irom  the  tra^t  whioh  attaehed  to  it. 
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The'pviBoipal  oWm  of  Sokhewnoiiee  to  hold  ih»  res«med  lands       *^^ 
free  from  this  trost  on  the  grouiidB  adtanoML  hy  her,  is  destitute   Jw^^^J"^ 
entirely  of  k^  £o«tiidation.     She  did  not  rest  her  title  so  muoh  '*"""^ 
on  Abe  operation  of  the  seoond  deed  of  partition  as  a  Tovocation  ^'^owT" 
of  tho  tetj  as  on  tiie  oSeet  of  Ae  resumption   proceedings  and 
Ike  a^ttkmetit  for  revenoe  with  her.     Snch  a  settlement  does 
M*  esiabHsk  proprietary  right  in  the  land,   bnt  is  made  with 
Gorammeni  as  io  tbeir  claim  to  %heir    khirdj  or  reirenue.    Tho 
settlemmit  «nd  the  possession  nnder  it,  being  evidence  of  a  right 
4o  poaseasion,  aeo  also   so  far  evidence  of  proprietary  right,  but 
4o  Dofc  neoessarily  constitnto  it.    A  fortiori^  they  could    not 
jdenest  and  desfaroy  tmsis  to.  which  the  settler  was  subject.    The 
idaim  m^^oses  a  mere  settlement  for  revenue  to  have  tiie  same 
offeot  in  oloaHug  away  preceding  titles  which  a  sale  under  the 
jmronna  law  worics ;  but  ante^d^nt    trusts    have,    in  certain 
cases,  been   impressed  by  the    decisione  cl    Oourts  of  Justice, 
indodiBg  this  tribunal,  on  estates  acquired  even  under  those 
rare nne  sales;  (see  the  oases  referred  to  in  Kr.  Juetice  Mao* 
pheison'-s  work  on  Mortgages,  p.  86^  $th  edition.)     Sokhoemonee 
oopjd  not  get  rid  o{  her   mibaii  title   and   possession   by  the 
smchin^ry  of  thisiiettlemont,  thoqgh  it  wa?  in  terms  mi^deihFith 
her  a,s  a  private  per^on^    Therefore  the  claim  ^f'the  plainliff> 
so  fur  |L9  he  se^k^  to  have  the  trust  estabUshed  as  to  the  property^ 
receives  no  answer  whatever  from  the  laws  as  to  limitation  of 
snits^  oy  from  the  terms  of  the  settlement  for  revenue  with  her. 
It  renuMu^  to  eowider  ^ne  arg^unant  which  wa8(  addreised  to 
their  L<ivd^q^8  w  one  paii  of  the  ^deqo^  which  seems  abt  to 
hftve  bean  formerly  distinetly  advaocpd. 

It  was  urged  that  the  evidence  shows  ttiat  the  family  had,  in 
Mveral  instances,  und**  the  first  deed,  dealt  witJh  other  portions 
of  the  property  included  in  the  dedication  instruments  as  though 
they  were  private  property.  This  argument  was  thus  met. 
that  tiiere  was  no  proof  that  the  properties  so  dealt  with  were 
dedicated  properties,  since  the  identity  of  the  name  was 
jperfoctly  xjonsistent  \rith  properties  held  separately  under  twdl- 
guz&ri  and  under  UJchimj  titles,  w%ich  m\f^  both  bear  tho 
same  description  ^  that  a  dispositloh  of  part  might  not  be  to  tho 
prejudice  of  the  trust  necessarily ;  and  that  changes  of  property. 
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1S71  not  designed  otberwise  than  for  the  benefit  .of  the  endowment, 
JuoduTMo-  would  not  be  questioned  in  a  Court  of  Justice.  The  correetnesa 
HK8NBB  08SB  ^j  ^^^j^  positiou  caunot  be  gainsaid,  and  the  argument  for  th« 
SoKHEBMoNE  re$pondent  on  this  point,  which  is  oonjectoral,  is  con|9ctnralIy 
answered.  How  the  real  facts  may  be,  it  is  not  possible  for 
their  Lordships  on  the  eyidence  to  decide  ;  but  this  is  to  lie 
observed,  that  a  former  abuse  of  trust,  in  anothier  instaace, 
cannot  be  pleaded  against  a  truatee  who  seeks  to  prevent  -k 
repetition  of  abuse,  even  if  he  were  formerly  implicated  in  the 
same  indefensible  courses  against  which  he  is  seeking  to  protedt 
the  property,  though  it  would  be  a  reason  for  excluding  hiia 
from  the  a<jlministration  of  the  property  as  sebdit.  The  Oonrt 
could  not,  with  any  propriety,  say  we  will  decline  to  protect  the 
property,  and  leave  it  further  exposed  to  loss,  and  decline  to  make 
a  declaration  that  it  is  trust  property,  merely  because  they  would 
not  trust  the  plaintiff  with  its  administration.  - 

The  title  being  one  founded  on  trust,  and  the  contention  of 
the  holders  being  that  it  is  not  now  in  their  hands  subject  to  the 
trusts,  prima  Jade  at  least,  attaching  to  it,  the  ont^^of  the  proof 
was  on  them.  They  did  not  discharge  themselves  by  proving 
a  deed,  as  to  which  Campbell,  J;,  declares  that  he  probably 
would  not  have  made  it  the  foundation  of  a  decr^  in  their 
favor,  n^he  learned  Judge  appears  further  to  have  mistaken 
the  nature  of  the  change  of  possession,  which  he  considered  to 
have  prejudiced  the  plaintiff's  case.  The  old  sebait  title  was 
recorded  in  the  Collector's  registry.  A  mutation  of  natnes-^in 
itself  a  ohMige-^was  applied  for  on  the  part  ot  Kaleedais^  and 
resisted  on  the  part  of  the  plaintiff,  oUimmg  as  triistMu  The 
plaintiff  was,  in  effect,  referred  to  a  civil  suit;  and  the  yery 
reason  of  such  a  reference,  viz.,  that  the, matter  is  not  in  the 
jurisdiction  of  the  revenue  officer,  oi^unot,  either  in  reason  or  law, 
invert  tbe^  ordinary  course  of  proof  and  presumption  in  a  civil 
suit  to  establish  a  trust*  Their  Lordships  think  the  judgmei^ 
of  Kemp,  J.,  on  the  facts  of  th^  case,  correct,  and  the  decree 
which,  biitfor  the  snpppaied  law  of  limitation,  ICemp,  J., 
would  have  given  as  to  the  resumed  lands,  as  well  as  to  PU- 
khundee,  is  that  which  their  Lordships  will  humbly  advise  Her 
Majesty  to  make. 
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'  'ffieir  LbtdAijM  wfll,  therefore,  humbly  advise  Her  Majesty        ^ffl' 
tiM  tbe  Appeal  be  allowed  ;  that  the  decrees  of  the  Pigb  Court  "juqgutmo- 
and  of  the  Court  belo^  be  reversed,  so  far  only  as  they  dismiss  hbenbkDobeb 
the  6]k\m   of  the   plaiatiff    to    set    aside  the  alienation  of  lot  Sokrbsm<»nee 
Pffldmndee,  and  to  have  the  trusts  of  the  dedication  instruments 
declared ;  and  that  it  be  declared  that  the  lands  specified  in  the 
tcheddb  t6'thd  plaint^  and  the  s^d  Pilkhilndee,  were  and  continue 
dedicated  UB[der  the  inatruinents  of  dedication  of  1813  and  1820 
to  the  retigiOuJB  uses' specified  in  thone  instruments  of  endowment ; 
ind  nt>«v  add  a  dedlaratioil  that  this  decree  is  to  be    without 
jinrejudtce  to  toy  ftirther  suit  or  proceedings  for  the  enforcement 
of  the  ridligiotis  trusts  dedared  on  the  appointment  of  a  proper 
sehait.  * 

Their  Lordships  think  thafc  the  oos^s  in  the  Oonrts  below 
should  be  alloiv^d  to  the  respective  parties,  according  to  the 
isiial  comrse  of  procbeding  in  those  Courts  when  a  plaintiff 
recovers  {>art  of  his  demand,  and  that  the  appelknt  should  have 
th0  cocfts  of  this  aiq>eal. 

Ajypeal  allowed. 

Agents  for  appellants:  Messrs.   Bailey ^   Shaw,   Smith,  and 
Bailey, 
Agents  for  respondents :  Mr.  Wilaan. 


BAbOO  L'^KRAJ  ROY  (Oefbndant)    v.  BABOO  MAHTABCHUND 

(PLAiNiirr),  P.  C .• 

1871 
[On  appeal  from  ^^le  High  Court  of  Judicataro  at  Fort  William  in  Bengal         ^^  ^^- 

QwtirdiaM^Infimt'i'^mpromise-^BiJtrth^  of  Proof-^FrAud-^B&veredl 
c^  OmcwneiU  Findingn  on  Fact. 

It  ^  18  not  inoambQnt  apon  a  guardiau  to  coutost  every  claim  made  against  the 
infant's  estate. 

The  Judicial  Committee,  reversing  the  finding  of  the  Courts  below,  refused  to  set 
aside  a  ootupromiso^ooafirtned  by  adeoree  of  Oodrt)  by  the  former  gaardian  of  the 
^UhHiffof  a  olaSm  aarainst  his  estate  for  debt  after  sixteea  years,  the  plaintiff 
hav^g  failed  to  prove  that  the  suit  was  fictitioos,  and  the  oompromise  fraudolent 
and  collasive. 

•  Present  — Thb  Rian'yioN'BLB  Sir  Jamis  WiLtiAii  Colvilb,  Sib  Uontaqub 
Smith,  Sm  Robert  P.CoLLiaa,  and  Sib  L\wbbncf  Pekl. 
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^^*ti  Tarn  was  an  appeal  from  a  deoisi<»i  of  the  Hijfli  Courts  dated 

raboo       5tli  Shwuary  1865,  affirming  a  decision  of  tbe  Frincipal  Snddei^ 

LiKttAj  EOT  j^^QQ^  of  Parneali,  dAted  Iflth  February  1863* 

If ABoo  The  respondent,  Mahtabchond^  whs  plaintiff^  and  ke  sned  to  mA 

cHUNi^*     aside  a  compromise  made  by  his  gaardians  in  an  action  broAgfat 

against  him*  as  being  frandnlent. 

Salamat  Roy^  a  Banker,  employed  one  Laljee  Mnll^  a^bpti^e^ 
father  of  the  respondent  Mahtabehund^  to  manage  tm  bodinesa^ 
Laljee  Mai),  by  hisr  wilt,  appoiivted  Inderfeet  Mnfl;  MalitaMmUd'er 
natnn^  father,  and  one  Gangnpersad,  gaardian;^  of  his  adopted 
son,  and  they  administered  to  Laljee  Mullet  estate.  ChxngmpanaxI 
also  acted  as  gomaslUa  for  Snrbeswareei  the  widow  o£  Sukimat 
Roy. 

In  184^,  Snrbeswaree,  on  behalf  of  her  infant  don  Lekraj  Rcfy, 
the  present  appellant,  sned  Inderjeet  Mnll  and  CkiiigapersMi,  as 
being  possessed  of  Laljee  Mall's  estate  and  as  goardians  of  lu« 
infant  adopted  son,  to  recover  sams  alleged  to  hare  bees  mis- 
appropriated by  Laljee  Mull.  They  put  in  an  answer  denying 
the  ckum,  bat  soon  afterwards  efEected  a  compromise  with  the 
widow,  stating  in  the  deed :— ''  At  present,  agreeably  to  the 
advice  of  the  gen'lemen  of  the  cifcy,  considering  that  peace  ie 
better  than  contest,  w«*  settled  the  whole  claim  of  tbe  plaintifE 
for  the  sum  of  Rs  74,000,  the  rest  of  the  claim  and  cost,  Ac., 
being  remitted  by  the  female  plaintiff.''  The  document  then 
provided  for  immediate  payment  of  Bar  13,360,  and  of  the 
balance  by  instalments.  Under  this  allesred  compromise^ 
Re.  68,953-15-6  (being  the  amount  for  which,  with  interest^ 
Mahtabchund  sued  in  this  case)  was  paid.  On  the  Ilth  of 
January  1847,  the  Judge  of  Purneah  passed  a  deorad  in  the 
suit  in  accordance  with  the  compromise  filed  and  acknowledged 
before  him  by  the  pleaders  on  either  side.  Mahtabchnnd 
attained  full  age  in  December  1861 ;  and  on  the  31st  of  that 
month,  he  filed  a  petition  in  the  CSourt  of  the  Judge  of 
Purneah,  asking  for  a  review  of  the  jiudgment  of  tbe^  Ittb 
Jaauaary  1847,  on  the  ground  that  that  decree  had  been  passed 
in  consequence  of  collusion  between  his  guardians  and  the' 
plaintiff  Surbeswaree.  The  Judge  of  Purneah,  on  the  14th  May 
1862,  refused  to  go  into  the  que^tJion  of  collision. 
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Mabtabchund,  therefore,  on  the  Srd  of  January  1863,  instituteii  ^^^ 
the  present  suit  against  Lekraj  Roy,  who  was  still  an  infant,  ^^^^^^ 
Gnngapersad,  and  Mussamut  Mancoonwar,  the  'widow  of  Inder"  v. 
jeet  Mull,  to  set  aside  the  alleged  compromise  on  the  ground  of  jJ^^b, 
oollusion,  &nd  to  recover  back  the  amount  paid,  with  interest-  cmmo. 
Lekraj  Roy,  on  the  18th  of  February  1863,  filed  a  written 
statement,  alleging  the  bona  fides  of  the  compromise  and  of  th^ 
debt  in  respect  of  which  it  was  entered  into,  bat  giving  no 
particulars  whatever  of  the  latter.  Gungapersad,  on  the  19th  of 
February  1863,  filed  a  written  statement,  by  which  he  sough  ^ 
to  throw  the  whole  responsibility  of  the  compromise  on  Inderjeet 
Mull.  On  the  2lst  of  February  1863,  issues  were  framed,  and 
on  the  6th  of  April  1863,  the  Principal  Sudder  Ameen,  on  tho 
application  of  Mahtabchund,  directed  that  Lekraj  Roy  should 
be  summoned  to  give  evidence,  and  to  produce  the  account- 
books  referred  to  in  the  plaintifPs  petition.  Lekraj  Roy  objected 
to  produce  these  books  unless  the  plaintiff  would  specify ,  the 
years  to  which  they  referred.  The  Principal  Sudder  Ameen 
considered  that  the  plaintiff  could  not  do  so,  and  that  the 
description  was  sufficient,  and  ordered  that  the  books  of  account 
should  be  filed.  No  account-books  had  been  filed  in  the  former 
suit.  On  the  8th  of  May  1863,  the  Principal  Sudder  Ameen 
directed  a  second  summons  to  be  served  on  Lekraj  Roy's  pleaders 
requiring  his  appearance  ;  and  there  upon  books  commencing 
with  an  item  dated  subsequently  to  the  institution  of  the  former 
suit  were  filed  on  behalf  of  Lekraj  Roy,  who  also  petitioned 
to  be  excused  from  personal  appearance,  and  soaght  to  lay  the 
burthen  of  proof  on  the  plaintiff.  The  Principal  Sudder  Ameen 
rejected  this  petition,  and  Lekraj  Roy  still  not  appearing  to 
give  evidence,  the  Principal  Sudder  Ameen,  on  the  17th  of 
August,  interrogated  his  mooktear  as  to  where  his  principal  was^ 
and  as  to  where  the  account-books  were  on  which  the  first  suit 
was  brought  against  the  guardians,  and  why  they  were  not  filed* 
The  mooktear  replied  that  he  had  no  knowledge  where  his 
client  was,  but  knew  that  he  had  been  informed  of  the  institu*^ 
tion  of  the  suit ;  and  that  att  to  the  books  of  account,  he  did  not 
know  where  they  were,  and  had  been  prevented  from  looking  for 
hem  during  the  previous  six  months  by  reason  of  his  pleader 
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^^^  beJAjar  sick.  Oa  the  foUowing  day,  tho  18th  Aagfoat,  bang  the 
Baboo  day  on  which  judgment  was  delivered^  ten  extracts  from  alleged 
^  ^  acGonn^books  were  filed  on  behalf  of  Lekraj  Roy,  purport- 
JiAOT^i.  ^^2  to  be  for  a  period  from  the  Sumbut  year  1898  to  1902,  or 
Cauxo.  from  abont  1841  to  1845.  The  Principal  Sudder  Ameen  stated 
in  his  jadgment  that  these  books  were  not  marked  as  baying 
been  filed  in  Court  in  the  former  anit ;  and  on  their  prodootion 
it  appeared  that  he  had  a  formal  proceeding  recorded  of  th^ 
question  put  by  him  to  the  pleaders  of  Lekraj  Boy  as  to 
whether  those  books  had  been  filed  in  the  former  snit,  and  of 
the  answer  that  nothing  was  known  on  the  subject  by  any  one. 
These  extracts  did  not  show  that  Laljee  Mull  was  debited  witii 
more  than  ,Rs.  18,519-4-6^  and  the  Principal  Sudder  Ameen  stated 
bis  opinion  that  they  were  unreliable  and  nsdess  as  proof 
A  number  of  witnesses  were  examined  on  either  side.  Mahtab- 
chnnd  himself  obeyed  the  summons  of  the  Court  and  gave  evi- 
dence, but  Lekraj  Boy  did  not  appear.  The  witnessea«  called 
on  behalf  of  Lekraj  Boy,  allegfed  that  the  moneys  in  respect  of 
which  the  first  suit  had  been  brought  were  really  due,  and  they 
stated  that  that  indebtedness  was  then  established  by  the  pro- 
duction of  account-books,  and  that  arbitration  was  resorted  to« 
None  of  the  arbitrators  were  called  as  witneoses.  On  the  18th 
of  August  1860,  the  Principal  Judder  Ameen  delivered  judg- 
ment, and  passed  a  decree  in  favor  of  the  plaintifiE's  claim.  The 
points  for  decision  were  thus  stated  in  his  judgment :— - 


*'  1.  Whether  or  not  in  the  suit  by  Mussamut  Sarbeswaree,  mother 
of  Lekraj  Roy,  defendant,  laid  at  Go/s  Bs.  1,76,059,  on  aooount  of  the 
appropriations  bj  Laljee  Moll,  deceased,  adoptive  father  of  the  plaintiff, 
against  Tnderjeet  Mull,  deeeased,  guardian  and  real  &ther  of  the  plaint- 
iff, and  defendant  Gungapersad,  another  guardian  of  the  plaintiff  both 
the  guardians  pat  in  a  oollnsive  h(mlnamah,  and  thereby  caused  a 
decree  to  be  passed  (against  the  plaintiff)  for  Rs.  74,000  P 

8.  Was  that  sum  actually  appropriated  by  Baboo  Laljee  Mull, 
deceased,  or  the  two  guardians  had  oollusively  admitted  an  unjust  debt* 
and  is  the  amount  paid  on  the  strength  of  the  said  decree  refundable 
with  interest  or  nut ;  and  if  the  haiit/namcth  be  proved  to  be  odlu- 
sive,  which  of  the  defendants  ought  to  be  held  liable  for  the  payment 
of  the  daaiages  on  account  of  it  P 
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3.    "Vi^etiie    or  nofc  the  defendant  Mossamut   Mancoonwar,    iridow        ^^^^ 
•f  the  late  laderjeet  Mull,  is  in  possession  of  the  property  left  by  her       « 
deceased  hnsband  P"  LkiluBoy 

Baboo 
He  hfid  that  the  evidence   established  the  collusion  with  Sur*    Mahta^ 

beswuree  of  the  guardians,  Qnngapersad  having  etitered  into  ber 

service^  while  at  the  sarme  tin^he  had  entire  control  of  the 

plaintiffs  estate  and  affairs,  the  other^  Inderjeet,  being  ^'  very  dnlt 

and  without  common  sense  /'  and  be  also  held  that  it  lay  on  the 

defendant  Lekraj  to  show  that  the  debt,  in  respect  of  which 

the  compromise  had  been  alleged  to  have  been  entered  into,  wa» 

aotoally  dae,    and    that  he  had  failed   wholly  to  do  so  ;    that 

he  had,    though  repeatedly    oited^  failed   to  appear;   and  that 

the  hockB  filed  by  him  proved  nothing  >  aikd  that  it  appeared! 

that,  thongh  the  compromise  purported  to  have  proceeded  on 

accounts  then   examined,  in  fact "  on  reference   to  the  record  of 

the  former  case,  it  appeared  that  a  home-spun  account  not  beat-^ 

ing  anybody^s  aignature,  and  two    dakhdlas  (receipts)  were  pa^ 

in  as  evidence  in  that  case  on  the  part  of  Surbeswaree.'^ 

His  decree  was  as  follows  :r— 

''  This  case  be  deoreed-  Let  the  coUttsiv^  decision  obtained  hf  ineana 
of  the  JEfHOfMrnai^  dated  tbe7thof  JanQ^7lS47  A.  IX  be  set  aside, 
letplaanfiff  recover  from  Lekraj  Eo^y  and  Qcua^persadt  the  defend^ 
ants»  jointly,  and  from  the  estate  of  Inderjeet  MuH,  deceased^  the- principal 
sum  of  Co.'8  Bs.  68,726.18.6-1&  krants.  and  interest  of  the  s^me 
amount  fdr  the  period  previous  to  the  suit,  only  from  Gungapersad. 
defendant,  and  also  from  the  estate  of  the  late  Liderjeet  MulL  Let 
plaintiif  ako  recover  mterest  of  prinoipal  from  the  time  the  suit  was 
pending,  with  interest  of  all  those  moneys^  from  this  date  to-  that  of  reali- 
sation, at  1  per  cent  per  menserth  from  both  the  defendants  aforesaid^ 
and  from  the  estate  of  the  deceased  above-mentioned  ;  plaintiff  to  get  in 
like  manner  costs  propprtieBately  to  their  respective  joixyt  liabilities^ 
from  the  defendantil  and  from  the  estate  of  thedeceased." 

From  this  decision  Lekraj  Boy  appealed  to>  the  High 
Court  on  various  grounds,  inter  alia^  that  the  production  of 
accounts  in  either  the  fromer  or  present  snit  was  unnecessary  ^ 
and  that  as  he  had  '^  j^^meyed  into  distant  countries^''  he  could 
not  attend  to  give  evidence. 

On  the   5th  January  1868,  a  Division  Beneh  of  the  Higlk 
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1871       QouTt   (Morgan  and  Pundit,  JJ.)   affirmed  the  judgment  of  the 

-BiBoQ       Principal  Sudder  Ameen,  and   adhered   to  their  opinion  on  an 
LiKSAj  Rot  application  for  review.     Their  judgment   was  as  follows  : — 

Baboo 

CHUMO.  "  '^^  compromise  baving  been  made  many  years  ago,  and  haTingr  been 

ever  since  acted  on,  it  is  not  now  to  be  set  aside,  unless  the  plaintiff 
shows  clear  and  satisfactory  grounds  for  the  Court's  interference.  He 
instituted  the  present  suit  soon  after  be  reached  bis  full  age,  and  he 
has  obtained  a  decree  in  the  Principal  Sudder  Ameen*s  Court,  that 
Court  being    satisied  that  the  compromise  was  coUusiye. 

The  plaintiff  has,  we  think,  shown  that  the  estate)  of  Laljee  Mull,  by 
whom  he  was  adopted,  was  in  effect  unprotected  in  the  suit  and  pro< 
oeedings  antecedent  to  the  compromise. 

The  plaintiff's  natural  father,  a  person  of  weak  understanding^,  took 
only  a  formal  share  in  *the  management  of  estate,  while  the  conduct 
of  Gungapersad,  the  other  manager,  appears  throughout  the  transaction 
highly  suspicious.  He  is  found  after  the  compromise  in  the  service  and 
confidence  of  the  widow  Surbeswaree  in  whose  favor  he  had  admitted 
the  liability  of  the  minor's  estate  to  this  large  sum. 

T  The  evidence  of  any  such  liability  by  reason  of  the  defalcations  of 
Laljee  Mull  is  of  the  most  meagre  and  unsatisfactory  description. 
The  character  and  position  of  the  several  parties  to  the  compromise 
justify  the  Conrtin  receiving  it  with  suspicion,  and  in  requiring  fur- 
ther proof  of  it  fairness.  Such  proof  the  defendant  might  and  ought 
to  have  given  by  production  of  the  account -books.  He  has  failed  with 
some  slight  exception  toprodnee  the  books,  c»7  to  account  to  our  satis- 
faction for  the  non-production. 

Wo  agree  with  the  Principal  Sudder  Ameen  in  holding  that  the  plaint- 
iff's evidence,  unanswered  as  it  has  been  by  the  defendant,  fully  justifies 
the  Court  in  setting  aside  the  compromise  as  fraudulent  and  collusive. 

The  decree  of  tho  Court  below  is  affirmed,  and  this  appeal  dismissed 
with  costs." 


Lekraj  Roy  thereupon  appealed  to  Her  Majesty  in  ConnciL 


Mr.  Fieldj,  Q.  C,  Mr.  Leith,  and  Mr.  Mozoomdar  for  the 
appellant. — Although  there  are  two  concurrent  judgments  on 
{act«  there  has  been  a  mistake  of  law  in  throwing  the  burden 
of  proof  on  the  infant  appellant.  This  suit  was  a  hostile  suit^ 
and  it  is  proved  that  there  was  a  regular  reference  to  arbitra* 
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tioB«     It  is  proved  that    the    suit    was    contested.    This  i$  an       i87l 
attempt  aftelr  sixteen  years  to  follow  the  assets  into  the  hands  of        bIboo~* 
one  of  them  an  infant.   There  is  no  proof  of  fraud,  and  the  whole  Likbaj  Kot 
oironmstances,  the  father  of    the    pi*esent  respondent  being  one      Babqo 
of  the  paities  to  the  compromise,  show  the  iinprobablity  of  this* 
Sir  iJ.  Palmer,  Q.  0.    and    Mr.  Doym  for  the  respondents. — 
It  lies  on  a  gnardian  to  prove   the  bona  fides  of  a  compromise  on 
behalf  of  an  infant^  and  he .  who  benefits  by  that  compromise  is 
eqaally  bound  to  prove  this — HunoomanperaOfud  Panday  v.  Mua- 
aamtU  Babooee  Ilunraj  Koonweree    (1)  and  Lalla  Bunaeedhar  v. 
Koonwar  Bendeaeree  DuU    Singh  (2)«     In  Chancery  a  decree  by 
consent  is  not  binding  on  an  infant,  unless  proved  to  be  perfectly 
honest.     The  non*production  of  books   is    an  important  element 
in  looking  at  the  proof  of  bona  fides,  and  the  destructioD  of  books 
before  a  fina}  settlement  is  stroi^g  presumption  of  fraud — Qraji  v. 
JSaig  (3).    The   natural    father    was  a  man  of  weak  mind,  and 
the  other  guardian  was  the  gomashta  of  the  appellant's  mother. 

Mr.  Field  in  reply. — There  has    been  no  destruction  of  books. 
Some  are  no  doubt  missing,  but  the  loss  is  accounted  for. 

Their  Lobdshifs  gave  the  following  judgment  : — 

The  principal  facts  of  this  case  are  as  follows  :— 
Sulamut  Roy,  a  merchant  and  banker,  employed  Laljee 
Mull  as  the  principal  manager  of  his  business.  On  the  death 
of  Sulamut  Boy,  Laljee  Mull  contiqaed  to  manage  the  business, 
which  was  carried  on  in  the  name  of  Surbeswaree,  the  widow, 
and  Lekraj  Roy,  the  infant  son,  of  Sulamut  Roy.  Laljee  Mull 
adopted  Mahtabchand,  the  infant  son  of  bis  brother,  Inder^eet 
Mull,  and  appointed,  by  will»  Inderjeet  Mull  and  Qungaper- 
sad,  B  gomashta  in  his  service,  the  guardians  of  his  adopted 
^^,  Laljee  Mull  died  in  August  1845,  and  on  the  26th  Sep- 
tember  1845,  a  certificate  under  Act  XX  of  1841  was  daly  grant- 
ed to  the  guardians,  notwithstanding  the  opposition  of  Surbes* 
waree. 

(1)  6  Moo.  I.  A.,  393.  (3)  20  Bear.,  219 

(2;  10  Moov  L  A.,  45i. 
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1871  In  Jannary  1846,    8arbe;iwaree,    as  the  mother  anct  fipiardiad 

Baboo       of  Lekraj    Boy,    institated    a    suit  against  Inderjeet  Mull  ftBd 

Lbkraj  Rot  Q-migapersad   to    recover    from   the  estate  of  Laljee  Mnll  the 

Baboo      sum  of  Bs.  176,152-7-4,    being   the   amount  of  alleged  defalea*^ 

^^^     tions  or  misappropriations    on    the  part  of  Laljee  MalL    After 

various  proceedings  had  taken    place  in  this  suit,  and  witnesses 

had  been  examined    on  both^  sides,   it    was  settled  by  a  ''  raf- 

naTTia,'' or  deed  of    compromise,    whereby   it    was    agreed  that 

Bs.  74,000  should  be    paid   by    the  defendants  in  instalsMiilbB. 

This  *'  rafnama^*    was   filed    on    the   records  of  the  Conrl  011 

the  11th  of  January  1847,  and  confirmed  by  a  decree. 

Mahtabchuod  came  of  age  in  October  1861,  and,  00  the  8fd 
January  1863,  commenced  the  present  suit  against  Lekraj  Boy, 
the  son  of  Surbeswaree  (who  had  died  in  1850),  to  recover  from 
him  all  that  had  been  paid,  together  with  interest  thereon,  under 
the  above  deed  of  compromise,  amountiner  to  Bs.  68i76fi-»16-6,. 
on  the  ground  that  the  suit  of  1846  was  a  fictitious  one,  cMid 
that  the  compromise  of  it  was  fraudulent  and  collusive  between 
Surbeswaree  and  the  guardians  oi,  Mahtabchund^ 

Judgment  wai  given,    in  the  plaintifPs  favor,    to*  the  fall 
amount  of    this    demaod,    in    the  Zillah  Court ;  and  that  judgr- 
,  ment  was  subsequendy    affirmed   in   the  High  Court.    Against 
this  judgment  the  defendant  appeals. 

There  is  no  allegation  pf  fraud  against  the  defendant,,  who 
at  the  time  of  the  transaction  which  is  impeached,  was  a  child 
of  ten  years'  old.  The  plaintiff  took  upon  himself  the  burden 
of  establishing  fraud  and  collusion  on  the  part  of  the  defendant ^b 
mother  and  his  own  guardians,  one  of  whom  was  his-  natural 
father.  It  was  contended  that,  inasmuch  as  the  guardiana  were 
dealing  with  the  property  of  an  infant,  it  was  incambent  00 
the  defendant  to  show  that  9tich  dealing  was  for  the  infantas 
benefit ;  and  the  case  of  BuMoomanpersa^ui  Panday  v.  If u«- 
gamut  Babooee  Munraj  Koanweree  (1),  followed  by  Lalla  BUnsee* 
dhur  V.  Koonwar  Bendeaeree  Dutt  Sing  (2),  waa  referred  to  in 
support  of  this  proposition.  But  it  is  to  be  observed  that^ 
in  the  latter  case,  fraud  on  the  part  of  the  guardian  was  clearly 

(1)  6  Moo.  I  A.,  393 .  (2)  10  Moo.  I.  A.,  4H. 
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«Btd[>fi8lied,  and  that  in  the  former^    tlie  qmestion  turned  on  the        ^871 
pdwer  of  gnardiani  to   oharge  an  infant's   estate  by  way  of  loan      baboo 
or   mortgage,    whereaB  no  anch  power  is  here    in  qupstion,  inas*  ^"^"^  **** 
nrach  88  it  was  the  manifest  daty    of  the  fifaardians.    who    were       Baboo 
also    administrators  of  the  estate  (having  received    a  certificate      qkqmu* 
in  pnrsnanoe   of  Aet  XX  of  1841),    to  pay  all   jast  debts   of  the 
testator. 

Tfaeiv  Lordships  have  carefnlly  examined  the  evidence  on  the 
pavt  <rf  the  plafintiff,  and  are  nnable  to  find  in  it  anything  amonnt- 
fog  to  proof  that  either  tibt  institation  of  the  snit  or  the  com- 
promise was  fimddaleat  or  ooDnsiV^.  AHhongh  the  greater 
pact  at  the  proceedings  in  that  snit  have  been  destroyed^  it  is 
sifiMently  plain  from  what  remains  that  it  was  to  all  appearance 
H  contested  suit,  and  that  it  had  proceeded  to  the  point  of 
depontioas  being  taken  on  both  sides  before  it  was  compromised 
««der  a  decreO'Of  the  Coartw  The  evidence  by  which  the  plaint- 
iff seeks  to  set  aside  that  decree  which  had  been  in  force  for 
aizteen  years  is,  that  Ghiagapersad  fiUed  the  double  character 
d£  gaandian  of  the  plaihtiff  and  go^aahta  to  Snrbeswaree ;  that 
bkdiirjeet  Mnll  was  a  man  of  weak  understanding  under  the 
inAnence  of  Oangapersad  ;  and  that  it  was  publicly  known 
sttfae  time  that  the  settl^nent  was  unjust.  The  latter  descrip* 
tion  of  evidence  was  inadmissible,  while  the  former  could  at 
the  most  raise  a  ceitahi  amount  of  sudpicion,  not  approaching 
to  proof,  or  evert  pretdmptiott,  of  the  fnalci  fides  of  Gf ungaper- 
sad ;.  while,  on  i^e  other  faadd,  there  is  a  strong  presumption 
^fainst  laderjeet  MttH  entering^  into  a  cionspiracy  for  the  pur- 
pose of  defrauding  his  own  son. 

Tb^  Lordships   have  further  examined  -  the    evidence  of  the 
defendants  with  a  view  to  assert  aria  whether  it  supplies  thsdefedt 
of  proof  on    behaif  of  tiie   plaintifl.     It   undoubtedly    appeared 
that  the  defendant  absented  himself,  in  order  to  escaoe  examina- 
tion ;  that  he  withheld  the  accounVbook«  in  his    possession  until 
peromptorily  required  to  produce    them,  and  abstained,  without 
etsplaiiiing  why,  from  Calling  some  persons    still    alive  who   are 
deseribed  as  forming    an  assembly  of    arbitrators,  to    whom  the 
acoonnts  of  Laljee  Mull  were    submitted    before  the  compromise 
in  the    former  sait.     It  is  further  stated  by  the  Judge    of    the 
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1871        Zillah  Court   that  the  acoounta    when    produced  disclosed  upon 
3^3^ —  the  face  of  them    only  a   balance    of  about    Rs.  18,000    as  due 
Lbeeaj  Hoy  i^Q^^    Laljee  Mull,    upon    which  two    observations    arise— first, 
Ba^^       that  whatever    the  defalcations    of  Laljee    Mull  may  have  been, 
^^^""^^      they    would  not  necessarily    have  appeared  on    the  mere  inspec- 
tion of  the  books  ;    and,  secondly,  that,    if  a  defalcation    to   the 
above  amount    appeared   on  Laljee    Mull's    own    showing,  the 
defendant    would    be  entitled  to  retain  at  the  least  that  amount. 
We    do    not  dwell  on    the   deposition    of   the    witness    called 
by  Gungapersad,    apparently    with    the    view  of    contradicting 
the  plaintiff's  case,  which  was  that  Inderjeet  Mull  was    a   tool  in 
his  (Grunga's)  hands,   and  of  exonerating    himself    by  throwing 
the    whole    responsibility    of  the    transaction    upon   Inderjeet. 
Although  the  plaintiff,    if  he  had  proved   a  case  of  fraud,  might 
have  been  justly  entitled  to  contend   that  it  was    not  answered 
by  that  of  the  defendant,  still  their  Lordships  cannot  regard  the 
case  of  the  defendant    as  supplying  that    proof  of    fraud  which 
the  plaintiff  failed  to  adduce,  and   without  which  the  compromise 
of  1847   could  not  be  set  aside.    It  is    undoubtedly  the  duty  of 
guardians  scrupulously  to  t*egard  the  interests  of  minors  in  deal- 
ing  with    their    estates,  and    the  Court  will,    when  necessary, 
enforce    the    performance    of  this  duty.    But  the    interests    of 
infants  would  seriously   suffer  if   a  notion  were    to    prevail  that 
guardians  were  bound  for  the  r  own  security  to  contest  all  daims 
Against  an  infant's  estate,  whether  well  or  ill-founded ;  and  aach 
a  notion  might  prevail    if  the  com  promise  of    a   claim    of  debt, 
confirmed  by  a  decree  of  a  Court,    were  to  be  set  aside  after  siz* 
teen  years  without  distinct  proof  of  fraud* 

Their  Lordships  fully  subscribe  to  the  rule  which  has  been 
more  than  once  laid  down,  that  a  very  strong  case  on  the  part 
of  the  appellant  is  required  to  induce  them  to  set  aside  the 
finding  of  two  Courts  on  a  question  of  fact.  In  this  case, 
however,  they  are  of  opinion  that  the  Judge  of  the  Zillah  Court 
fell  into  an  error  in  point,  of  law,  in  assuming  that  the  burden 
of  proof  of  the  debt  lay  upon  the  defendant.  The  burden  of 
proving;  his  allegations  that  the  suit  was  fictitious,  and  the  com- 
promise fraudulent  and  collusive,  lay  upon  the  plaintiff  :  and  an 
element  in    that  proof,  without    which    his    case    amounted    to 
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nbUiiDgj  was  the  non-existence  of  a  debt.    It  rested,  therefore,        1B71 

with  him  to  give,  at  all  events,  some  prim%  facie  evidence  of  this      bivoo 

before  the  burden  of  proof  was  shifted  to  the  defendant.     Inas-  ^^^^^  ^^^ 

•  .  .  .  ^' 

mach  as  this  error  seems  to  have  inflnenced   the   decision   of      baboo 

both  the  Indian  Courts,  who,  in  the  opinion  of  their  Lordships  ^g^^^p' 
have  given  undue  weight  to  the  non-appearance  of  the  defend- 
ant (a  mere  child  at  the  time  of  the  transaction  in  question), 
arid  to  his  reluctance  to  produce  the  books,  their  Lord- 
ships consider  that  they  are  not  infringing  the  rule  above 
referred  to  by  deciding  in  favor  of  the  appellants.  On  these 
grounds  their  Lordships  will  humbly  report  to  her  Majesty  that 
the  decrees  of  the  High  Court  and  of  the  Zillah  Court  ought 
to  be  reversed,  and  that  in  lieu  thereof  a  decree  ought  to  bo 
made  dismissing  the  respondent's  suit  with  costs,  and  their  Lord- 
ships will  direct  that  the  appellants  have  the  coats  of  this  appeal* 

Decree  reversed. 
Agent  for  appellant :  Mr.  Wilson. 

Agent  for  respondents  :  Ur,B(trrow{l). 


MUSSAMUT  BBBBB  BAOHUN, widow  or  SHEIKH  VILLAYUT  ALBE 
{Fh^mm)  ».  SHEIKH. HAMID  HQ88BIN   amd  anothbb (Difbnd-       P-^.« 

lo71 
A»T8)  J)ec,  21. 

AND  

MUSSAMUT  BEBEE  B A^CHUN  and  othbrs  (Dbfbndants)  v.  SHEIKH 
HAMID  HOSSEIN  and  another  (Plaimtippb). 

[On  appeal  from  the  High  Court  of  Judicature  at  Fort  William  iu  Bengal] 

MahomstUM  Lano^Bovf^r^Lim'^Bev^iid  of  Ocncurren^  Fk^ings  <m  Faet, 

Where  the  widow  of  a  Mahomedan  obtained  actual  and  lawf  nl  posBeesion  o^ 
the  e0t9^,oCbBr  faBBbftnd  usder  a  iolatm  to  hold  them  as  one  ot  the  heivs  and  lor  her 
dower,  it  was  Jield  Vukt  she  was  entitled  to  retain  poBseasion  until  her  dower   wafl 

(1)    The   respondent    Mahtabchund  the  whole  matter  in  dispnte,  and  had  al- 

had  Bold  his  interest  in  the  suit '  to  the  ready  lodged  a  oase^theKegistrar  refnsed 

other  reBpondents,  bat   having  re-pnr-  toreceiwone   on   behalf   of   Hahtab- 

onased.  a  portion,  he  sought  throagh  his  chnnd,  and  their  Lordships,  on  being  ap- 

agents^  Ifessrs.Watldns  and  Lattey.tbbe  plied  to,  declined  on  the   19th  June  1871 

allowed  to  lodge  a  case  ;  as    the    other  to  interfere, 
respondents  however  in  fact  represented 

PrsaetU  :^Thi  KiOHT  Hon'ble  8tr  Jamks  W.  Colvilb,   Sir  Montagub  Smith, 
Sia  BoBSBT  P.  Ck>LUiB,  and  Su  Lawaencx  Fsxl.  * 
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Mtisfied,  witili  tbe  liablitj  to  aooonnt  to  thote  entitled  to  the  property  lal^eot  to 
'  the  claim  for  the  profits  reoeived. 

Tue  CoortB  below,witheat  Moartaining  the  amoont  eC  the  widow**  dower,decreed 
poBseaaion  of  the  eetates  to  the  hein.  Suohdeorae  was  reversed  on  appeal,aiidthtt 
amoont  of  dower  was  ascertained, 

Thbbi  were  consolidated  appeab  from  the  judgment  of  the 
High  Court  (Steer  and  L.  S.  Jackson^  JJ.)^  dated  24th  Decem- 
ber 1863^  in  two  suits^  in  the  former  thereof  the  appellant 
Mussamut  Bebee  Baohun  was  plaintiff^  in  the  latter  she  and 
otherdiwere  defendant8« 

Sheikh  Villayut  Alee,  residing  in  Behar^  died  in  March  1851, 
leaving  the  appellant^  his  widow^  and  Mussamut  Raheebun^  his 
sister^  his  sole  heirs ;  the  widow  being  entitled  to  one-fourth^ 
an^  Mussamut  Baheebun  to  three-fourths^  of  his  estate.  Mussa. 
mut  Baheebun  died  shortly  after  her  brother^  leaving  her  son 
and  daughter,  the  present  respondents^  her  heirs. 

The  widow  having  obtained  possession  of  her  husband's 
estates^  the  proceedings,  which  are  detailed  in  their  Lordships' 
judgment^  and  which  led  to  the  present  appeals,  took  place. 

Mussamut  Bebee  Sagra  and  Moulvie  Abdool  Aziz  cltumed  as 
purchasers  of  portions  of  the  property  from  Mussamut  Bebee 
Bachun. 

The  suits  in  the  Courts  below  were  distinguished  as  Nos.  177, 
the  dower  suit^  and  17^,  the  suit  against  the  widow  for  possession 
of  the  property. 

The  Principal  Sudder  Ameen  decreed  that  the  nephew  and 
niece  of  Villayut  Alee  were  entitled  to  possession  of  three-fourths 
of  his  estate  ;  he  disregaMed  Bebee  Bachun's  claim  upon  it  for 
..her  unpaid  dower,  holding  that  she  bad  not  proved  her  right  to 
dower.  The  High  Court  (Steer  and  L.  S.  Jackson,  JJ.)  on 
appeal  affirmed  the  judgment  of  the  Principal  J|udder  Ameen, 
giving  in  the  dower  suit  the  following  judgment  :— 

"  The  other  suit  is  No.  177,  and  was  brought  by  Baohun  to  reoovor 

r  from  the  plaintiffs  in  the  ether  case,  No.   178,  the  amount  of  her  dower, 

which  she  avers  was  fixed  at  the  time  of  her  marriage   with   Yillayut 

Alee,  forty  years   ago,  at   Bs.   40,000    and   one   geld  mohur  payable 

after  the  demise  of  her  husband. 

It  is  of  oourse  denied  that  the  amount  of  dower  was  the  large  sum 
iBtfhich  Bachun  represents :  it   is   affirmed,   on  the   contrary,   that   the 
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dower  WM  Bs.  500  (1) ;  and  it  is  ooniidnded  that,  wbatever  tbe  amount 
the  dower  might  haye  been,  eTen  aUowing  it  to  be  Bs.  40^000,  the  ' 
mesne  profits   of  the  entire  property   le£t   by    ViAaynt   Alee,  which 
haye  been  appropriated  hj  Baohun,  the  phuntiffi  have  more  than  liqui 
dated  the  amount  of  her  dower. 

The  Principal  Sndder  Ameen,  holding  it  not  to  have  been  proved  by 
tmstworthy  witnesses  that  the  dower  was  Bs.  40,000  and  one  gold 
mdrar,  has  dismissed  the  snit. 
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We  have  read  the  entire  evid^tce  in  support  of  the  plaintiff  case-, 
and  we  mnst  say  that  it  wotQd  be  qnite  impossible,  upon  the  bare  testis 
mony  oi  sack  persons  as  th&  plabitiff  has  produced,  to  declare  that  she^ 
is  entitled  to  demand  out  of  her  late  husband's  estate  the  immense  sum' 
of  dowry  which  she  daims.  In  a  Mahomedon  marriage  between,  con- 
traotmg  parties  of  rank  and  affluencOi  there  mnst  of  course  have  been 
SQVie  dowry,  and  it  was  probably  a  handsome-  one ;  but  where  there  are 
no  written  deeds,  it  is  requisite  that  the  amount  of  dower  should  bo 
proved  on  tbe  testimony  of  men  whoso  word  we  could  safely  trusts 
Such  are  not  the  witnesss  on  ther  part  of  the  plkontift ;  they  aro  of  » 
low  order  in  life,  and  most  of  them  acknowledge  that  they  derived  their 
informatioti,  inr^;ardto  the  amount  of  diower,  from  having*  gonr  to  see- 
the marriage  procession. 

The  omission  of  the  defendants  to  sue  for  their  share- of  the  inherit- 
ance indicates  a  consciousness  on  their  part  that  Bachun*  had  a  claim  for 
dower  to  be  satisfied  from;  the-  estate :  and  as  the-  amount  of  dower 
iras  doubtless  considerable^  though  we  cannot  diedare'what  the  exact 
amount  was,  we  think  that,  under  the  circumstances  of  the  case,  it  will 
be  just  and  equitable  to  order  that  the  defendants  receive  no  mesna' 
profits,  except  what  has  accrued  since  the  institution  of  their  suit. 

With  this  modification  we  confirm  the  judgment  of  the  lower  Court 
in  this  case,  with  costs  against  Bachun." 

Mr.  Leith  tm  the  appellant  contended  that^  on  the  evidence^ 
whieb  was  examined  at  great  length,  there  was  proof  ifot  only 
of  the  agrbement  to  fix  tbe  dower  at  the  sum  of  Hb.40,000 
and  a  gold  mohur,  but  as  to  that  being  the  common  castom  in 
Behar.  Several  cases  appear  in  the  books  in  which  that  «unii 
appears  to  be  usual :  MuaaL  Huhcemun   v.   Meer  Kuheer  BSos-- 

(1)  In  the  jadgment  of  the  Privy  Gonncil  this  amount  is  said  to  have  been  500 
dirnui* 
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sein  (1)|  Shatk  Futteh  Ali  v.  Musst.  Janwa  {i),  moA  AJU»l 
Kanm  v.  ilussamut  FaaUat^n-niasa  '(3).  The  Judges  of  the 
High  Court  seetti  to  admit  that  the  amount  of  dower  wae  large^ 
but  they  do  not  follow  it  -up  and  ascertain  the  amount.  So  long  aa 
her  dower  is  unpaid^  the  widow  is  entitled  to  a  lien  on  her  has* 
band's  property — Mussamut  Janee  Khanum  v.  Mussamut  Amatool 
Fatima  Khanum  (4)  and  Ameer-oon-Nissa  v.  Moorad-oon- 
Nissa  (6).  The  heirs  are  not  entitled  to  any  share  until  tbe  dowQiTy 
which  is  a  debt^  has  been  paid  :  and  the  proper  decree  in  such  a 
case  asthisy  where  the  widow  is  in  possession  and  daiips  dowerj^is 
to  havB  an  account  taken^  and  a  declaration  made  that»  after.  pay-> 
ment  of  the  widow's  dower,  the  residue  be  divided  among  t^o 
next  of  kin. 


Mr.  Cave  and  Mr.  H,  Smith  for  the  respondonte. — ^There  ate 
two  decisions  of  the  Courts  below  against  the  appellant  oin^- 
c^uestion  of  puire  faot :  the  land  being  shown  to  be  Yillayutfsj 
and,  the  respondents  being  heirs,  the  widow  oamK>t  claon 
to  hold  the  land  against  them  without  proper  proof  of  her 
dowoTj  and  this  she  has  failed  to  prove,  and  this  tribunal  will  not 
review  the  decisions  when  concurrent  in  fact — Naraguniy  Luich- 
Tixeedavamah  v.  Vengama  Naidoo  (6) ,  Mussamut  Jariut-ool-Butool  v. 
Mussamut  Bossetnee  Begum  (7),  Meethun  Bebee  v.  Bu  sheer 
Khan  (8),  and  Tareeny  Chum  Bonnerjee  v.  Maitland  (9).  But 
even  if  the  question  is  entertained,  the  findings  of  the  Courts  were 
right.  It  is  well  known  that  enormous  sums  are  often  fixed  by 
.  comparative  paupers  as  the  dower  of  their  wives,  and  evidence 
of  custom  therefore  as  to  amount  is  of  no  value.  The  question  is 
what  was  agreed  upon  with  the  intention  of  being  paid.  It  is  a 
mistake  to  consider  that  a  widow  has  a  lien  over  her  husband's 
property  for  dower — Bibee  Selamut  v.  Shaih  Mowla  Buksh  (10)  ^ 
the  only  case  in  which  she  may  hold  her  husbantl*8  property  is 
where  there  is  express  or  implied  assent  on   the  part  of  the  heirs. 


(1)  7  Sel.  Rep.,  81. 
(2)6  Sel.  Rep.,  178. 

(3)  5  Bel,  Rep.,  75, 

(4)  8  W.  B.,  51. 

(5)  6  Moo.  L  A.,  211. 


(6)  9  Moo.  I.  A.,  66. 

(7)  1 1  Moo.  L  A.,  194. 

(8)  Id.,  213. 

(9)  Id.,  339. 

(10)  5  W.  R-,  194. 
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Their  Lordships'  judgment  waa  ai»  follows  :-— 

The  principal  questions  in  th^se  appeals  arise  from  a  claim 
made  \>y  the  appellant^  as  the  wi4ow  of  Sheikh  YiUayut  Alee/ a 
Mahomedan^  to  a  dower  of  Rs.  40,000  and  one  gold  mohur^  and 
a  farther  claim  on  her  part  to  retaiu  possession  of  lands  belong- 
ing to  her  late  husband  until  her  dower  is  satisfied*  Other 
claims  have  been  made  by  the  parties  in  these  suits,  some  of 
which  have  beei>^  included  in  the  present  appeals^  and  to  which  it 
will  be  necessary  ^hereafter  to  advert.  ^ 

.  The  appellant  %nd  Sheikh  Viflayut    Alee,  who  both,  ap^r  to 

^are  belonged  tp.  wealthy  Mahomodan,  families  in  Behar,  were 
married  in  182Q,>  T)io^  ^.ns)3a^d  di^d  in  MjB,r^h  lS5i  without 
i^e,  leaving  t^p..  appelant,  his,,  only,  widow.  It  is  uot  now 
diffl^uted  tboit^^oxji  jjii^,  .death  with,o^t  i^snp,  the  appellant  became 
enlkled^  K)o-sharer  to  one-fourth  share  of  hor  husband^s  estate, 
and,  that  the  other  three-fourths  descended  upon  Mussamut 
Raheebuil,,,a  sia^ter  of. Villayut  Alee,  who  died  shortly  aft^r  her 
hfotherj  leaving  thet  present  i^espondents  her  l^^irs. 

In  April,  1851,  proceedings  were  instituted  by  the  appellant  in 
the  CoU^torate  pourt  to  obtain  the  entry  of  her  name  in  the 
register  in  place  of  her  husband's.  She  alleged  her  in  petition 
that  she  was  in  possession  by  right  o(  inheritance;  and  also  on 
account  of  ber  dower.  Objection  wab  made  on  the  part  of  the 
respondents,  but  it  did  not  prevail :  and  the  lAnds  were  registered 
by  the  CoUeCtoi^  in  th6  name  of  the  appellant  "  without  specifi- 
cation of  sfaare.''  An  appeal  was  made  on  behalf  of  the  respond- 
dents  to  the  Commissioner,  who  affirmed  the  decision 'Of  the 
Collector,  dieclaring  in  hiis  order  that,  if. the  objectors  (tire  re* 
Bpondents)  had  any  claim,  they  were  nt  liberty  to  find  their 
rdliedy  by  suing'  in  the  Civil  Court.  The  order  of  the  Com- 
missioner befir*  date  th6  11th  March  1852;  These  proceed- 
ings relating  to  the  possession  of  the  lands  are  materia),  not  only 
to  show  that  the  appellant  obtained  the  insertion  of  her  name  and 

•  possession  soon  after  herhtisb/ind's  death,  but  principally  because 
it  is  clear  f rom  iihem  that  she  claimed  to  hold,  not  mwely  her 
one-fourth  share  to  which  She  was  entitled  as  do-sharer  with  the 
heirs,  but  the  entire  estate  "'on  account  of  h6r  dower."  The 
respondents,  who  were  parlies  {objectors)  in  these  proceedings, 
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1871       notwithstanding  that  they  had  the  f  allest  notice  of  the  apprilant's 
Mt»88AMUT    pre^^sion  to  hold  the  estate   for  her  dower^    took  no  step  to 
dispute   her    claim,  or  to  disturb  her  possession  of  the  entire 
estate^  from  the  date  of  the  above  proceedings  until  the  <M)m- 
mencement  of  the  present  suits,  a  period  of  nearly  teb  years. 

On  the  Slst  December  1862.  both  the  suits^  which  are  the 
subject  of  these  appeals,  were  commenced,  one  by  the  respondents 
as  the  heirs  of  Mossamut  Baheebnn  (deceased)^  sister  and 
heiress  of  Yilla^t  Alee,  against  the  appellant  (the  widow)  to 
recover  three  shares  of  the  estate,  admitting  her  right  as  widow 
to  one-fourth  share.  The  other  was  a  suit  by  the  appellaint 
against  the  respondents  to  establish  her  daim  to  dower,  on  the' 
alleged  ground  that  her  elaim  to  dower  might  otherwise  be 
barred  by  the  law  of  limitation.  The  appellant  in  both  snits 
asserted  that  the  dower  agreed  to  be  given  on  her  mttriage  i^s 
the  sum  of  Rs.  40,000  and  onei  gold  mohur,  and  she  eUimed  to 
hold  the  estate  until  this  dower  was  paid ;  whilst  tbeiesponteitB 
alleged  that,  in  the  family  of  Yillayut  Alee^  the  dower  was 
always  fixed  at  SOOIdirms,  and  that  this  was  the  agreed  amount ' 
of  dower  on  this  marriage.  The  claim  of  Mussainut  Baok«n  to 
hold  the  property  to  satisfy  her  dower  cannot  be  founded  upon 
an  original  hypothecation  of  the  estate  for  ber  dowery— -lor  sudi 
a  right  does  not  arise  by  the  Mahoniedan  law  as  a  00Q8eq[uencd 
of  the  gift  of  dowert  nor  was  there  any  agreement  on  the  part 
of  the  husband  to  pledge  his  estate  for  the  dower.^  But  tho 
appellant  having  obtained  actual  and  (lawful  possessien  of  the 
estates  under  a  claipt  to  hold  them  as  heir  and  for  her  dower^ 
their  Lordships  are  of  opinion  Uiat  she  is  entitled  to  retain,  that 
possession  until  her  dower  is  satisfied,  and  that  the  respondents 
cannot  recover  the  possession  of  their  shares^  unless  Uiat  satiiK 
fation  hiu  taken  place.  It  is  not  neeeesary  to  say  whetlmr  this 
right  of  t^e  widoisc  in  possession  is  a  lien  in  the  strict  senee  of 
the  term,  although  no  doyibt  the  right  is  so  stated  in  a  judg* 
ment  of  the  High  Court  in  a  case  of  Ahmed  Hosiein  v.  ilusaamul 
Khadija  (U.  Whatever  the  right  may  be  called^  it  appears  to  be 
founded  on  the  power* of  the  widow,  as  a  creditor  for  her  dower^ 
to  hold  the  property  of  her  husband,  of  which  she  has  lawf  ully» 
(USB.  L.  &.,  A  C,  28}  ia  foot  note. 
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withoat  {oroe  or  frauds  obtained  po89easioD^  until  her  deb^  ia 
satiafiedj  wiifh  the  liability  to  account  to  those  entitled  to  the 
jirc^rty  subjedt  to  the  claiou  for  the  profits  received.  This 
seems'  to  have  been  the  ground  on  which  the  claim  of  the 
widow  to  retain  the  possession  was  pu^  in  Ameer-oon-Niasa  v. 
Mowcyi-oomrNiBta  (1).  Whether  the  dower  in  this  case  has 
been  discAt^rged  out  of  the  proceeds  of  the  estate^  must^  of 
couite,  depend  on  the  determination  of  the  principal  question 
hk  the  causei— «what  is  the  amount  of  the  dower  f 

The  question  raised  in  the  second  issue  in  the  dower  suit 
was,  whether  the  dower  was  fixed  at  Rs.  40.000  and  one  gold 
mohnr,  as  alleged  by  the.  widow^  or  at  500  dirms,  under  the 
Kahomedan  law^  as  contended  for  by  the  respondents  7  In  the 
possession  suit^  the  issue  (4th)  was  whether  Villayut  Alee  owed 
Mossamut  Bachun  Rs.  40^000  and  one  gold  mohur  for  dower  or 
^t  ?  After  a  great  deal  of  evidence  had  been  given  in  the  suits, 
jbhe  Prinaipal  Sudder  Ameen  held  that  tiie  appellant  had  not 
made  cot  that  the  dower  was  fixed  at  Bs.  40,000 ;  and  he 
also  held  that  the  statement  of  the  respondents  that  the  dower 
was  fixed  at  500  dirms  ''  was  oonejdtunJ/'  On  the  appeal  the 
Jadgea  of  the  :Higb  Court  wore  of  opinion  that  they  could  not 
declare  that  the  appellant  was  entitled  to  demand  ''  the  immense 
sum  of  dowry  which  she  claims ; ''  but  they  say,— *^'  in  a  Maho- 
madan  qiarriage  between  contracting  parties  of  rank  and  iuflu- 
enoe,  thc^  must.be  of  course  some  dowry,  and  it  was  probably 
a  handsome  one/'  They  also  say :-— '*  The  omission  of  the 
defendants  to  sue  for  their  share  of  the  inheritance  indicates  a 
oonsoioiianeas  on  tiiieir  part  that  Bachun  had  a  claim  for  dower  to 
be  satiafied  from  the  estate :  and  as  the  amount  of  dower  was 
donbtless  considerable,  though  we  cannot  declare  what  the  exact 
amoant  w«S|  we  think  that,  under  the  circumstances  of  the  case, 
it  will  be  just  and  equitable,  to  order  that  the  defendants  receive 
no  mesne  profits^  except  what  has  accrued  since  the  institution 
of  their,  suit.  With  this  modification  we  confirm  the  judgment 
of  the  lower  Court  in  this  case,  with  costs  against  Bachun/' 
Their  Lordships  are  unable  to  consider  this  judgment  of 
the  High  Court  as  a  final  or  satisfactory  determination  o!  the 
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main  question  in  the  suit.  The  Learned  JodgeSi  whilst  holding 
that  the  evidonoe  did  not  satisfy  them  that  the  dower  was  fixed 
at  Rs.  iO^OOO,  declare  that  it  '*  wasiprobably  a  handsome  one/' 
and  that  the  condnot  of  the  respondents  indicates  that  it 
was  '*  doubtless  considerable."  It  appears  to  their  Lordahips 
that  the  widowj  on.the  view  taken  by  the  High  Ooort*  waSi  lit 
all  events^  entitled  to  a  proper  dower,  to  be  ascertained  aocovding 
to  Mahomedan  law.  Bat  no  attempt  was  made  to  J^rrive  at 
what  would  be  the  proper  dower,  nor  was  any  account  taken 
of  the  proce^  of  the  estate.  It  is  !obvious»'tbeve£ore»ilhat 
the  Court  hassetnofE  one  unascertained  sum  agaiost  another  mt^ 
asoertained  sum.  It  seems  to  their  Lord«hip!S  that  this  mode  >of 
settlement,  if  suggested  to  the  parties  as  a  compromise,  migtit 
perhaps  hare  been^  with  their  assent,  a  fit  end  c^  the  litigation'; 
but  they  think  it  cannot  properly  be  made  the  basis  of  a  decree 
between  hostile  litigants^  and,  therefore,  that  the  decree  so 
founded  ought  not  to  stand  in  its  present  shape.  Their  Ijord- 
ships,  in  this  s' ate  of  things,  have  thought  it  right  to  look 
carefully  at  the  evidence,  to  see  whether  they,  can  safely  artive 
at  a  conclusion  ^irilibh  '  would  prevent  the  necessity  6f  renewed 
litigatbn ;  and  whilst  fully  alive  to  the  importance  and 
propriety  ol  their  ordinsHry  rule  not  to  interfere*  unless  upon  very 
clear  grpundsrwhioh  Nth6  findings* upon  questions  ci  fact,  where 
the  CouirtB  of  first  instance  and  of  appeal  have  been  in  accord, 
they  think  this  caseooines  before  them  under  exceptional  cir- 
cumstances, there  b6iDg4u  truth  no  explicit  finding  upon  the 
question  of  the^  amount  of  dower. 

Th^^pollant  calied  nine  witnesses  whoiwire  present  at  the 
macriage  ceremony  in  1820,  and  theae  peraonssay  that  the 
dower  a,greed  to,  be  given  was  a  deferred  dower  of  Ba.  40i000« 
About  an  equal  number  of  witnesses  called  by  the  respondents, 
some  of  whom  also,  say  they  were  present  att  the  jsaarriage,  state 
that  the  dower  was  fixed  at  500  dirms.  It  is  clear  from  the 
evidence  that  Villayut  and  Bachun  were  both  ''.  in  opulence 
from  the  time  of  their  fathers,''  and  it  is  conseqtieQtly  more 
probable  (hat  a  high  sum  was 'fixed  than  such  a  low  sum  as  500 
dirms,  indeed,  the  learned  Judges  oiihe  High  Court  came 
to  this  opiuion.     Their  Lordships    would    have   hesitated    long 
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brfbro  holdrag  that  tlie  app^Hant  had  established  het  righ*  ^  J[^ 
to  the  dower  she  claimed^  if  the  pro6f  had  rested  only  on  the  mtm^*^ 
oral  testimony  of  the  contract ;  but  they  tUnk  that  that  teSti- 
mooy  receives  Very  strong  support  and  corroboration  from  the 
evidence  given  of  what  wtts  nsnal  in  the  district,  and  also  from 
the  conduct  of  the  respondents  tfaemselvee.  Tbe  evidence  of 
H^hat  was  customary^  prlncipaily  came  from  the  respondents'  Wit< 
Besses^  and  its  troth  may  therefore  be  relied  on.  It  shows  that 
in  the  province  of  Behar^  and  in  tbe  caet  of  Sheikhs^  TSa.  40^000 
was  amongfli  wealthy  people  the  i^^ual  dower.  This  amount  was 
not  invariable^  but  it  was  a  very  common  and  nsnal  som^  and 
niimat>ua  inalanoes  are  cited  by  the  witnesses.  One  witness. 
Sheikh  Shahamut  Alee,  says  :^*^^*  In  the  cast  of  Sheikhs,  ib  the 
province  of  Bebar  and  in  Mahoonee,  the  tufttom  is  usually 
Bs,  40,000  and  one  gold  mofaur,  and  the  custoifci  of  inconsider- 
able doi^ers  is  of  recent  date/'  It  was  pointed  out  by  the 
learned  Oonnsel  for  the  respondents  thaj},  in  some  instances^  this 
large  amount  of  dower  was  fixed  in  marri$ge8  between  persbns^ 
who,  afqn^rently,  were  not  wealthy ;  but  this  circumstance  rather 
tends  to  eorvoborate  the  evidence  that  it  was  a  u^oal  and  well* 
kjiown  dourer  than  tb  rebtift  it.  Three  ca^eS,  also  coniing  fi*om 
BehMT,  were  referred  to  from  the  reports  of  the  '^Sndder 
Dewanny  Adawlut,"  where  this  snm  of  Ra.  4O,00O  was  the 
amount  of  dower.  These  instances  cannot>  of  course,  be  re-* 
garded  as  evidence  in  tbe  cause,  but  as  matter  of  history  they 
are  Ck>nsi3tent  with  the  testimony  of  the  witnesses.  Their 
Lordships  must  not  be  nnderstood  to  decide  that  the  evidence 
of  what  vras  customary  in  the  district  would  be  sufficient  in 
iteH  to  fix  the  amount  of  dower ;  for  if  there  had  been  nb 
evidence  of  an  i^eed  amount,  it  wotild  have  been  necessary  to 
raakb  enquiries  into  the  usual  amount  of  doWier  in  the  family 
of  the  appellant ;  but  it  is  impoBclible  not  to  see  t^at  this  sum  of 
Bs.  40,000  was  a  most  usual  amount  to  be  fixed,  and  that  fact 
gives  probability  to  the  statements  of  the  witnesses  for  the  ap- 
pellant, who  proved  that  such  was,  in  fact,  the  dower  agreed  upon 
on  this  marriage.  Thoir  Lordships  are  also  disposed  to  attribute 
great  weight  to  the  presumptions  which  naturally  arise  from  the 
conduct  of  the  respondents.    It  is  plain  that,  from  the  pleadings 
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in  the  Collector's  Court  and  from  otber  transactions,  they  became 
aware  shortly  after  Villayut's  death  of  the  claim  for  dower, 
and  although  they  opposed  the  widow's  claim  te  possession, 
showing  tbey  were  alive  to  their  rights,  yet  after  she  had  ob- 
tained it,  they  took  no  step  for  ten  years  to  interfere  with  her 
possession.  The  proper  inference  from  this  condaot  is  that  they 
were  aware  that  she  had  a  claim  to  a  large  dower«  certainly  to  an 
amount  {bx  beyond  the  insignificant  sum  of  500  dirms,  which 
they  noMT  set  up,  and  which,  of  course,  mast  have  been  dis. 
charged  long  ago,  and  that  they  acquiesced  in  her  holding  the 
property  for  that  larger  dower.  Knowing  what  her  claim  was,  if 
they  had  wished,  to  dispute  it,  and  to  have  the  real  amount  ascer- 
tained, they  might  at  any  time  have  instituted  a  suit  to  obtain 
the  possession  of  their  shares  of  the  estate,  if  the  dower  shoald 
appear  to  have  been  discharged.  But  they  delayed  doing  so  for 
ten  years,  thereby  rendering  the  proof  of  the  agreed  dower 
more  difficult,  and  perhaps  relying  upon  that  very  difficnlly. 
Whilst  the  Judges  of  the  High  Court  treat  this  condact  of 
the  respondents  as  indicating  a  consciousness  on  their  part  that 
the  dower  had  been  fixed  at  a  considerable  amount,  they  do  not 
seem  to  have  drawn  the  further  inference  which  we  think  may 
be  fairly  done,  that  it  is  also  indicative  of  a  consciousness  on 
their  part  that  what  the  appellant  asserted  to  be  the  amount 
was  the  true  and  proper  amount ;  for  if  that  were  not  so,  it 
might  reasonably  be  expected  that  they  would  have  taken  pro- 
ceedings at  an  earlier  period  to  dispute  hex:  claim.  In  the  result 
their  Lordships  have  come  to  the  conclusion  that  there  was  an 
agreed  amount  of  dower  on  the  marriage  ;  and  they  are  satisfied, 
concuring  so  far  with  the  Courts  of  India,  that  the  amount  of 
dower  ^t  up  by  the  respondents  has  been  disproved.  Their 
Lordships  farther  think,  for  the  reasons  given,  that  there  is 
reasonable  evidence  to  support  th^  case  of  the  appellant  to  the 
dower  she  claims. 


The  appellant  also  objected  to  the  decree  in  the  suit  for  pos- 
sessions, because  certain  tenements  alleged  to  be  her  private  pro- 
perty (in  addition  to  the  two  tenements  found  by  the  Courts 
below  to  belong  to  her)  ought  to  have  been  declared  to  be  hers. 
But    no    evidence   could    be    referred    to    by   the  appellant's 
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OaoiMel  in  sni^rt  of  this  contention,  and  tliere  seems  to  be  no 
ground  for  impeaching  the  concurrent  decrees  of  the  two 
Courts  on  this  point. 

Their  Lordships  will  humbly  report  to  Her  Majesty  that  the 
appeals  should  be  allowed  in  both  suits,  so  far  as  they  relate 
to  the  claim  for  dower  ;  that  the  decrees  under  appeal  should 
be  reversed  ;  and  that  it  should  be  declared  in  both  suits  that 
the  dower  a^preed  to  be  given  on  the  marriage  was  the  deferred 
dower  of  Bs.  40,000  and  one  gold  mohur. 

With  regard  to  the  suit  for  possession,  their  Lordships  have 
considered  whether  they  ought  to  advise  her  Majesty  to  direct 
aa  aiBConnt  to  be  taken  in  that  suit ;  but  consideriog  the  way  in 
which  the  litigfation  has  been  conducted,  that  no  account  has 
ever  been  asked  for  by  l^e  respondents,  and  that  mesne  profits 
were  not  even  claimed  in  the  suit,  they  think  it  will  be  more 
convenient  to  follow  the  course  taken  in  the  case  of  Ameet'Oan'- 
Nina  v.  Morad-oon-Niasa  (1),  and  to  advise  Her  Majesty  that 
that  snit^  so  &r  as  it  prays  possession,  should  be  dismissed  as 
against  the  appellant,  without  prejudice  to  any  suit  that  may 
be  instituted  by  the  respondents  for  an  account,  and  adminis-^ 
tration  of  Nillayut  Alee's  estate,  consistently  with  the  above 
declaration  as  to  the  appellant's  dower. 

Their  Lordships  are  further  of  opinion  that  the  orJer  to  be 
made  in  the  appeal  should,  as  far  as  possible,  provide  against 
the  re-opening  of  any  of  the  questions  which  have  been  litigate 
ed  in  these  suits  :  the  order,  therefore*  which  they  wilt  humbly 
recommend  Her  Majesty  to  make  will  be  the  following  :— 

That  the  appeal  be  allowed,  and  that  the  decrees  under  appeal 
be  reversed,  and  the  following  deoree  be  made  in  both  suits  :<-» 

That  it  be  declared  that  the  dower  agreed  to  be  given  on 
the  marriage  of  the  appellant  with  Sheikh  Yillaynt  Alee,  de- 
ceased, was  the  deferred  dower  of  Bs.  40,000  and  one  gold 
mohur ;  and  that  the  appellant,  being  in  the  possession  of  the 
estates  of  the  said  Yillaynt  Alee,  is  entitled  to  retain  such 
possession  until  the  whole  of  what  is  due  to  her  in  respect  of 
such  dower  has  been  paid  and  satisfied  ; 
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MuBsiiiiiiT  c^aunedi^  the  suit  wherein  the  respondents  are  plaintiff n,  with 
the  exception  of  Monzah  Pooodareek  ai^d  Monea  Kurareea, 
ai^d  th^  aom  of  Ba^  300  in  the  deeree  of  the  Prinoipal  Sad- 
der Ameen  mentioned,  belonged  to  and  formed  part  of  the  estate 
of  Sheikh  Yillaynt  Alee^  deoeaaed ;  and  that  the  respondents^  as 
thQ  representatives  of  Mussamnt  BaheebnUi  deceased,  are  enti- 
tle4  to  three*fonrths  of  the  said  property,  subject  to  the  cUim 
thereon  of  the  said  appellant  in  respeqt  of  her  belore^mentioned 
dower ; 

i\\^i  it  be  ordered  that  the  suit  of  the  said  raspondentSi  so 
&r  ap  it  i^eeki?  to  recover  possession  of  their  shares  of  the  said 
^taitiei  do  stand  dismissetd  aa  against  the  appellant^  bnt  with- 
ont  prejadioe  to  any  suit  that  inay  hereafter  be  instttnted 
.  by  tixefii  for  an  app(Mint  and  admiaistration  of  the  estate  of  ViL 
layot  J^e,  or  to  enforce  th^ir  righjbs  th^ir  in  ooliaistently  witiii 
the  aboye  declarations : 

that  the  oosts  of  both  the  said  two  snits  in  the  ZtUah  and 
High  Courts  should  be  apportioned  between  the.  parties,  accord- 
ing to  the  practies  of  those  Courts  in  ca^iss  wherein  a  litigant 
is  only  partially  successful ;  and  that  the  costs  {if  any)  which 
have  been  paid  by  the  appellant  under  the  decrees  under  ap- 
peal should  be  repaid  to  her ; 

that  the  causes  be  remitted  to  the  High  Co^rt^  with  directions 
to  carry  out  this  order. 

The  appellant  having  failed  aa  to  part  of  the  subjects  of 
her  appeal^  no  costs  will  be  given  in  this  appeal. 


Agent  for  appellania  :  Mr.  Wilson. 


Appeah  allowed. 


Agent  for  respondents :  M983rs.  W<^kins  and  Lattejf. 
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Before  Mr.  Justice  Marhhy. 
NEBBUNJUN  MOOKERJBB  v.  OOPBNDBO  NAB^IN  DEB.  1372 


Money  decree  in  Suit  for  Foredo8ur$  gr  'Sale— Effect    of  Note  amended  to  - 
Decree  varying.  Deeree^Practice-- Affidavit  jUed  after  Adjowminent  for 
Ooniteniente  cfOoumet,  ddmissihiUty  qf, 

A  mortgagee  sued  for  foreclosure  or  sale  in  the  usual  form.  The  suit  was  un- 
defended. The  plaintiff  elected  to  take  a  simple  mone  j-decree  against  the  mortgagor. 
The  following  word«  ivers  appended  to  lihe'dtaofe*  r-^^oea.'^The  oqniij  of  redevp- 
tion  in  the  property  comprised  in  the  mortgage  is  not  liable  to  attacbmcmt  and  sale 
iMer,  this  da^pee."  Af^  i^efiEoctpal  ^^e^pts  I9  Vfn^  ki8  4eW;,  the  plaintiff 
applied  to  the  Court  for  liberty  to  ^ell  the  mortgaged  premises,  ffeld,  th^t  the 
Cburt  had  a  discretionary  ]K>wer  to  grant  or  refuse  the  sale.  The  note  at  the  end 
of  the  decree  did  not  amount  to  an  absolute  prohibition  against  the  aale,  but  was 
merely  meant  as  a  guide  to  the  Court  which  should  have  ta  ecceeut^tbe  decree,  and 
to  show  that  execution  should  not  issue  against  the  equity  of  redemption,ezcept  by 
special  leave  of  the  Cknrt. 

The  Coart  made  an  order  as  if  there  had  been  a  decree  (or  sale  in  the  firpt 
iostanoe,  except  that  the  account  was  to  be  treated  as  a  final  account  at  the  date 
of  ^decree. 

.  In  tixia  caoe  the  plaintiff  bad  insticated  a  i^uit  on  a  mortgage- 
deed,  praying,  in  default  ai  pajmmt  of  tfaa  laoi^gF  MQaped 
thereby,  for  a  foreolosare  or  sals  o(  tlie  laort|g|Aged  pr^aiiey* 
The  plaintiff,  however,  believing  that  the  defendant  was  pos- 
sessed of  other  f^perty  which  h^  could  immediately  attach,  and 
thereby  obtain  .sati^faotipn  of  hi§  de^^  elected  to  take  a  3imple 
monsy-decrfie.    The  dee^eci  vas  lui  fi)Uow9 ; — 

**  It  id  ordered  and  decreed  tfa«t  the  dafJendant  do  pay  to  Hit  pUtfs^iff 
the  stun  of  Rs.  l^,l§4-7.0,  with  interast  theveoD,  atthe  xateo{  ^  par  eent. 
jMT  aantctn^  fKnn  the  13th  day  oi  Sqrtember  la^t  mi^  if^aji^sation ;  wi  4^ 
bAbq  paor  to  the  plaiirtiff  fain  ceots  (^{.thfi^aait  (to  h^  ta^^d  by  the  tippi^ 
office  as  between  attorn^  and  cUeiit  under  the  heading  *  Clasa  1»  Shprt 
Cf^ses'),  with  interest  thereon  at  the  rate  aforesaid  from  the  date  of 
taxation  until  realization  ;*and  it  is  farther  ordered  tba'S  execution  of 
this  decree  do  not  issue  until  the  mortgage-deed  in  the  ^huant  'm0ii|ldai«d 
be    brought  into  Oovot.    (NoU.-^Th^  ^nhy   oi  r^dQInpti9^  iu   \f^^ 


Aug.  23. 
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Oopwro  '^^^  plaintiff  found  some  difficulty  in  executing  this  decree 

Naraim  Dbb  and  realizing  hia  money,  and  accordingly  petitioned  for  an  order 
that  the  mortgaged  premises  might  be  sold  by  the  Court»  and 
that  all  further  directions  might  be  given  for-  that  purpose. 
The  learned  Judge  directed  the  plaintiff  to  give  notice  of  the 
application  to  the  defendant  and  to  renew  it  upon  euch  notice. 

Mr.  Ooodeve,  on  the  10th  February  1872,  applied  on  behalf 
of  the  plaintiff,  upon  notice  to  the  defendant,  for  an  order 
''  that  the  mortgaged  promises  mentioned  in  the  plaint  in  this 
suit  may  be  sold  by  this  Honorable  Court,  and  that  all  further 
necessary  directions  may  be  given  for  that  purpose.'^ 

Mr,  Evans,  for  the  defendant,  opposed  the  application,  fie 
contended  that  the  notice  was  unintelligible,  or,  if  it  meant 
anything,  it  was  an  application  for  the  ordinary  decree  for  sale> 
which  was  a  varying  of  the  decree  to  which  be  could  not  consent. 

Market,  J.,  dismissed  the  application.  His  order  was  in 
the  following  terms  :«• 

"  That  the  application  of  the  plaintiff,  pursuant  to  the  said  notice* 
dated   the  seventh. day   of  Febmaiy  instant,   for   an  order   that  the 

*  property  cobiprised  in   the  mortgage  in  the  plaint  mentioned  may  .be 
^sold,  be,  and  the  same  Is  hereby,  refused  with  costs,  to  be  taxed  by  the 

•  taxing  officer  and  paid  by  the  plaintiff  to  the  defendant." 

After  the  dismissal  of  the  application,  the  plaintiff  obtained 
a  Writ  of  attachment  against  the  person  of  the  defendant,  bat  the 
writ  was  returned  unezeculed.  The  plaint  then  obtained  a 
certified  copy  of  the  decree  for  execution  in  the  Zillah  Court  of 
Hooghly,  but  tiiis  also  remained  unexecuted.  The  plaintiff  there- 
^  upon  piresented  another  plaint  on  the  mortgage,  setting  forth  the 
above  facts,  and  praying  for  an  acoount,  and  for  payment  by 
the  defendant  to  the  plaintiff  of  what  might  be  found  due  on 
auch  account  and  in  default  of  payment  for  foreclosure ;  but 
Maopherson*  J.»  refused  to  admit  the  plaint  on  the  ground  that 
tile  plaintiff's  claim  had  already  been  diiposed  of.    The  plaintiff 
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appealed  against  the  order  rtjecting  the  plaint.    The  appeal  was       I8ts 
heard  by  Conch,  C.J.,  and  lijarkby,  J.  n.wuiwijm 

HOOKBBJBS 

Mr.  Woodrofe  for  the  appellant. — ^The  first  plaint  set  ont  the  oopaJ^io 
claim  under  the  mortgi^e ;  it  did  not  pray  for  a  decree  on  any  ^^^^^  ^^^ 
covenant  in  the  mortgage.  [Couch,  C.J,— Why  could  the 
plaintifE  not  have  taken  the  mortgaged  premises  in  execution  ?] 
Because  it  was  part  of  the  decree  that  he  should  not  do  so  without 
bringing  the  mortgage-deed  in  to  Court.  It  was  one  of  those  notes 
appended  to  the  decree  which  have  recently  become  common, 
bat  of  which  the  legal  effect  is  doubtful.  The  practice, no  doubt 
arose  in  consequence  of  mortgagees  pressing  all  their  remedies 
at  once.  [Mabkkt,  J. — ^I  think  you  are  mistaken  as  to  the 
^Eect  of  the  note  to  the  decree  ;  its  object  is  to  prevent  the 
plaintiff  avoiding  an  account.]  It  is  true  that  this  is  a  suit  on 
the  same  cause  of  action  as  the  former  on^,  but  that  cause  of 
action  was  not  adjudicated  upon.  Couch,  C.J.— As  a  general 
mle^  if  a  suit  is  so  framed  that  the  plaintiff  may  have  a  certain 
decree,  and  he  chooses  not  to  take  it,  he  cannot  sue  again.] 
It  is  different  in  the  case  of  a  mortgage ;  the  mortgagee  may 
pursue  all  his  remedies  simulttmeously.  In  the  present  instance, 
the  plaintiff  elected  to  take  a  money-decree,  but  the  judgment  did 
not  determine  his  right  to  the  other  remedies.  [Couch,  0. J.— 
Could  you  not  escape  from  your  difficulty  by  obtaining  special 
leave  to  attach  the  property  on  notice  to  the  defendant  7  Perhaps 
this  appeal  had  better  stand  over  till  you  have  made  that 
application.] 

The  appeal  was  accordingly  adjourned,  and  subsequently 

Mr.  Woodroffe,  on  behalf  of  the  plaintiff,  and  upon  notice 
to  the  defendant*  applied  before  Markby,  J.,  for  an  order 
to  enable  the  plaintiff  to  execute  the  decree  by  the  attachment 
and  sale  of  the  mortgaged  premises  (the  plaintiff  being  willing 
to  consent  to  a  sale  with  the  approbation  of  the  Registrar  of  the 
High  Court,  if  the  defendant  would  consent  thereto),  or  for  such 
other  order  as  the  Court  might  be  pleased  to  grant. 

Mr.  Kennedy,  for  the  defendant,  opposed  the  application  on  the 
ground  that  the  Court  could  not  thus  vary  its  decree.    If  there 
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187)       had  been  an  order  for  sale,  the  Conrt  might  have  made  a  per- 

JSftmKvvjvv  sonal   decree    for  the   balance,   bat   the  natural  and  ordinary 

MooKBBjEB  remedy  was  by  foreclosure.     A  Court   of  Equity  will  not  sell 

lorsiiDRd    mortgaged  property  without  allowing  the  mortgagor  areason- 

arox  Deb.  ^|^  ^^^  ^^  redeem.    Mortgaged  proper^  ooght  not  to  be  made 

the  stibject  of  a  money-decree.     Relying  upon  that  principle,!the 

defendant  did  not  defend  the  suit.  [I^he  learned  Counsel  proposed 

to  read  an  affidavit  filed  by  the  defendant  on  the  8th  of  August* 

Mr.  Woodfoffe  objected.    The  motion  was  fixed  for  August  2nd, 

and  stood  otrer  for  Mr.  Kennedy's  convenience.    The    affidarit 

contaiiied  charges  of  frand :  and  the  plaintiff  had  no  notice  of 

it ;  it  cannot,  therrfore,  be  referred  to— Oowr/on  v.   Oonfjatt  (!)• 

Mr.   iTifntiedy.— That  wad  an  affidavit  in   reply.      (Mr.  Wood* 

rofe.^^96,  it  was  used  to  support  the  original  affidavit.)     Mr. 

KBttnedy  did  not  press  the  pointy  but  continued.]     The  cases  have 

^one  BO  far  as  to  show  that  an  equity  of   redemption  cannot  be 

attached  tinder  an  ordinary  money-decree— BamZocfeam  Sirhar  v. 

Sreemudy  Kaminee  Dehee  (3),  and  Brajanath  Kundu  Ghotodhry  v. 

(1)  d  B.  L.  R.,  App.,  lO.    [tt  should  ttmated  its  opinion  upon  the  main  qaes* 

havo  been  stated  in  the  report  of  that  tion  raised  before  as,  viz,,  whether  the 

cHse  timt  there  also  the  hearing  had  hedii  lnjnaotion  restraining  the  plaintiff  from 

adjaoned  for  Mr.  Kennedy's  oon¥eyiui09  prooaedhigto  a  sale  of  theri|^t>  title  i 

andthattbeaffidayit  whiohhesooght  to  and  interest   of  the    defendant,  under 

read  had  been  01ed  after  such  adjoom-  the  decree    of    this  Court  of  the  28th. 

ment.]  July  1862,  until  further  orders,  ought  to 

bd  set  aside.    The  learned  Judge  who 

(^  B</bB^a  S»f  Bama  Teaaock,  Jrt.>  made  the  order  of  the  4tb  of  July  also 

Chi^JuBtice^and  Mr.  Juiiice  Markby.  issued  the  order  for  the  iijanotion^ 

Tha  sand  ^«y  |A68.  Tlkd  orddr  is  to  restram  the  appellant 

RAMLOCHUN  81RKAR  (Plaintiff)  v.  from  further  proceeding  under  tbe  order 

S.M.K AMINE£0£BEE(I)bfemdant) .  of  sale  and  the  decree  made  in  the  cause. 

It  has  been  argued  that  the  effect  oi 

Appeal  f  rem  the  judgment  of  Norman,  it  is  to  restrain  the   pUiatiff  not  only 

J.,  dated  26th  September  .1867  (o^.  from  proceeding  to  sell  under  the  order 

Hie  Advoeate-Qeneral  for  the  appellant,  of  the  4th  July  1867,  but  also  from  pro- 

Kr.Jfintneify  for  the  respondeat.  oeeding  under  the  decide  of  the  25th 

The  Jodgment  of  the  Coati  was  ddli-  September  1865 ;  and  ft  woi  contended 

vered  by.  that  the  Oonrt  had  no  jarisdiction  to  re- 

Peacock,  C.  J. — The  Court,  at  the  con-  strain  the  plaintiff  from  proceeding  under 

elasioa  of  the  argument  yesterday,  in*  tbe  decree  without  a  suit  to  set  aside  the 

(a)  6  B.  L.  H^  460,  in  foot-note. 
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•  8.  U.    Oobindi/Mni  Ddsi   (1). 
Bbdwthat'  the    Court   has    a 

decree.  It  is  now  admitted,  on  the  part 
of  the  defendant,that  the  injunction  was 
not  mtended,to  restraintbeplaintiff  from 
taking  proceedings  ooder  the  decree,and 
therefore  we  will  treat  it  as  if  it  dearly 
ezpre^d,  what  I  think  it  did  express, 
«u.,  that  it  was  intended  merely  to  re* 
strain  proceedings  nnder  the  order  of  the 
4th  Joly.  It  is  qaite  clear  that  theConrt 
had  power  by  order  to  stay  proceedings 
under  the  order  of  the  4th  July  1867 
without  a  suit  for  that  purpose,  and  if 
it  could  restrain  the  proceedings  by  an 
order,  it  might  do  so  fcty  an  order  for  in- 
junction without  a  8ait,and  we  ought  not 
to  reverse  that  order  upon  a  mere  matter 
of  form. 

That  brings  us  to  the  question 
whether  there  are  sufficient  grounds  for 
restraining  further  proceedings  dnder  the 
order  of  the  4th  July.  It  is  an  order 
to  sell  the  right,  title,and  interest  of  the 
defendant  under  a  decree  of  this  Court. 
The  interest  in  that  decree  had  been 
noH^^ed  io  the  plaintiff  by .  a  deed 
dated  the  28th  October  l859.By  that  deed 
therigbtjtitleand  interest  of  the  defend- 
sntinthe  property,  which  was  the  sub- 
ject of  the  suit,  and  in  the  decree  for 
account  which  had  been  obtained,  and 
iti  all  decrees  which  should  be  obtained 
in  that  'suit  subsequent  thereto.  Were 
mortgaged  to  the  present  plaintiff  s  so 
that  what  the  plaiutifif  wishes  to  be 
sold  is  merely  an  equity  of  redemption 
in  the  decree  of  1862. 

tt  isunneoessary  to  determine  whether 
ilie  Coort,  in  the  exercise  of  a  sound  dis- 
or^on,  would  have  allowed  the  plaintiff 
Io  sell  the  interest  of  the  defendant  id 
that  deon^e,  if  there  had  been  no  mort- 
gage. I  think  it  clear  that  the  Conit 
ought  not  to  allow  a  mere  equity  of  re- 
demption in  that  decree  to  be  sold.  There 
diok  be  no  doubt  that,  if  that  equity  of  re- 
demption were  exposed  to  sale,  and  the 
plaintiff  were  to  give  notice  in  the  auc- 
tion-room  of  his  mortgage,  the  equity  of 
redemption  would  sell  for  nothing ;  and 


But   even    if    the   cases  cited       wa 
discretionary  power>  it  will  not  hbbeuhjun 

the  Court  ought  not,  in  my  oi^nion,  to    Moo¥«ejm 
allow  the  defendant's  interest  to  be  jeo-     nopranao 
pardizedby  allowing  the  plaintiff  to  pro«  y^i^f,,  i^^^, 
oeed  to  sell  the    equity  of  redemption. 
Under  these  oiroumstanoes,it  appears  to 
me  now,  as  it  appeared  to  me  yesterday, 
that  the  learned  Judge   was   right    in 
ordering  the  injunctioui  and  that  order 
ought  to  be  affirmed. 

I  was  doubtful   yesterday  Whether  it 
ought  to  be  affirmed  with  costs  or   not. 
I  must  confess  that,  looking  to  the  affi- 
davit of  Mr.  Gillanders  that  he  himself 
in  one  case,  and  he  and  his  partner  in 
another,had  obtained  two  decrees  against 
the  defendant  for  large  amounts,and  that 
it  had  been  mutually  agreed  between  him 
and  the  plaintiff  that  neither   of  them 
should  execute  their  decrees  against  the 
defendant,  but  that  they    shotild   both 
wait  for   payment   of  their  respective 
demands  under   the  decree  of  the   28th 
July   1862  ,*— looking   to  that  fact,  and 
further  looking  to    the  fact  that  nego* 
tiations    Were  going  on    between    Mr« 
Gillanders  and  the  plaintiff  up   to  the 
20th  of  August  for  the  purpose  of  pre<* 
venting  the  plaintiff  from  proceeding  to 
sell  on   the  22nd  of  Angust  under  the 
order  of  the  4th  of  July,  I  did  thi^k  that 
the  application  for  the  injunction,  which 
was  made  in  consequence  of  the  repre* 
sentation  made  by  the  defendant  in  per* 
son  to  Norman,  J.,on  the  22  nd  of  August 
wasmade  not  for  the  purpose  of  protect* 
ing  the  interests  of  the  defendant,but  for 
the  purpose  of  protecting  those  of  Mr.G)I« 
landers.    If  it  had  appeared   that    this 
application  was  made  substantiallyby  Mr. 
Gillanders  for  his  own  benefit,and  not  up** 
on  the  retainer  of  the  defendant,  I  should 
have  thought  that  the  order  ought  to  be 
affirmed  without  costs.    We,  thereforOi 
gave  Mr.  Gillanders  an   opportum'ty  of 
making  an  affidavit,or  of  being  examined 
vtvd  vocCf  as  to  the  circumstances  under 
which  the  application  for  injunction  waa 

(1)  4  B.  Ia  B.,  0.  C,  8». 
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*^^       Zeroise  thafc  discretion    in   the  ptesefnt  instance.    The  plaint^. 


NisnrMJVK  iff  volnntarily  took  a  <)6cree  in  ikis  parfeicfilar  fovm  in  ovdtr 

which  he  instituted.  He  swares  positive- 
ly that  all  these  moneys  were  paicf 
by  himself  :  that  he  has  not  bcMn  repaid 
the  amounts ;  and  that  hO  has  no  olaim 
against  any  one  in  respect  of  them.  Stilf 
the  course  which  he  adopted  in  takmg 
that«7<^ais  not  the  less  objectionable. 
Upon  the  main  questicm,  Mr.  Gillanders 
has  satisfied  me  that  the  appHcatioa 
which  the  defendant  made  to  the  Oonxt 
on  the  22nd  August  I8G7  was  not  made 
at  his  instance ;  that  he  had  advised  her 
brother  and  her  mookfear  that»  in  hia 
opinion,  an  applicalion  of  the  kind  Would' 
not  sueoeed  ;  and  that  they  then  statecf 
that  they  irou!d  make  it  themaerves.He 
says  that  they  asked  him  to  allow  a 
clerk  in  his  office  to  make  a  copy  of  ao 
iBuglish  petition  which  they  hadgot^and 
that  he  gave  his  consent.  He  says  that 
after  the  application  to  U'orman  J.,  ha 
was  sent  for  by  the  Judge  as  bemg 
the  attorney  of  the  defendant  TTAminftg^ 
that  she  was  in  Court  at  the  time  he 
arrived ;  and  that  Norman  J.,.asked  the 
lady  if  she  had  any  attorney,  and  that 
she  said  Mlr.Gtllanders  was  her  attorney, 
and  he  accordingly  undertook  the  pro- 
ceedings in  the  matter.  I,  therefoie^look 
upon  this  substantially  as  an  application) 
made  on  bebalf  of  the  defendimt.  Under 
these  circumstances  she  is  liable  to  her 
attorney  for  the  coses  in  this  matter,and 
I,  therefore,  think  that  the  ordinary,  role 
fthould  be^  followed,  and  that  the  order 
being  affirmed,  it  ought  to  be  affirmed 
with  costs,  The  order,  however  wiU  b^ 
modified  by  striking  out  the  words  "  and. 
in  the  decree  made  in  the  same,,  dated 
the  21st  day  of  Septembe,  1865." 
It  is  true  that  the  defendantendeavoim^ 
to  impeach  the  |ndgment  of  1865^ 
and  she  ohai^ges  that  the  plaintiff  did 
induce  her  not  to  sot  up  any  defence  te 
that  action ;  but  her  application  did  noir 
rest  upon  that  ground  alone,~it  rested 
also  upon  the  ground  that^  if  the  plaint* 
iff  were  allowed  to  proeeed  to  sell  bee 
rights  and  interests  in  that  decree,  ii 


n*<  made.    The  examination  and  cross-exa- 

Oopaif  DBO  mination  have  gone  very  far  beyond  that 
Na*41»  l}iiB*  point:  but  ar  Mr.  Gillanders  is  an  at- 
torney of  this  Court,  I  was  anxious  that 
he  might  set  his  character  clear  with  re- 
reference  to  his  conduct  in  the  suit 
in  which  the  decree  of  1862  was  pro- 
nounced, as  well  as  in  that  in  which  the 
present  order  was  made.  I  did  not  think 
it  right  therefore  to  stop  the  examination 
The  evidence  which  has  been  given  is  not 
sufficient  to  enable  me  to  express  any 
opinion  upon  many  of  the  subjects  which 
have  been  brought  forward ;  nor  can  I 
say  whether  the  arrangement  which  Ifr. 
Gillanders  was  anxious  to  bring  about 
with  Ramloobnn  Sirkar  was  for  the  in 
terestaof  the  defendant.  It  is  not  neces- 
sary for  me  to  express  any  opinion  on 
those  points.  I  do  not  see  anything  suffi- 
cient to  enable  me  to  say  that  Mr. 
Gillanders  wasviolating  hfs  doty  towards 
his  client.  There  is  one-  matter  however 
upon  which,!  thinkjMr.Gillanders  acted 
very  fmproperly  ;  and  tfiat  was  in  taking 
an  ijdrd  from  iheBeceiver  of  thisCourt  of 
property  which  was  the  subject-matter  of 
a  suit  in  which  he  was  acting^as  solicitor 
for  one  of  the  parties.  That  ijUHl  was 
not  taken  openly  in  his  own  name,  but 
in  the  name  of  a  clerk  or  cashier  in  his 
office.  Mr.  Gillanders  states  that  he  did 
xnentibn  to  one  of  the  clerks  of  the  Re~ 
ceiver  that  he  was  the  parson  beneficially 
interested  in  the  ijdrd  bat  it  does  not 
appear  that  he  mentioned  that  fact  to 
the  Beceiverhimself,or  that  the  Receiver 
waa  aware  of  it  fiom  first  to  last.  Mr. 
GillandetSBtatesthatit  was  a  condition 
that  the  Beceiver  was  not  to  put  the 
ifdrdddr  into  possession*  ^  that  he  had 
tO'bnog  a  suit  in  the  mofussil  to  obtain 
possession ;  that  he  ^  obtained  a  decree, 
which  waa  af  terwaids  reversed  in  the 
High  Court ;  that,,  in  consequence,  he 
never  got  possession  of  tho  property 
and  that  he  had  to  pay  three  years' 
rent  at  the  rate  of  Bs.  2,530  a  year, 
in  addition  to  the    costs    of   the  suit 
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U>  get  move   speedy   exeontion   than  he    could  otl^rwise  have 
done^  and  it   wa3  a  condition  of   the  decree  that  the    property 
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would  be  higUy  injnrioiiB  to  ber  inter- 
eiti^  aad  it  appears  on  the  affidavits  in 
4b»  OMe  that  the  order  of  4tii  July  1867 
V^ffobteined  by  the  pU^^J2ijBf  without  his 
bringing  to  the  notioe  of  the  Court  that 
the  interest  wkioh  he  was  aboiit  to  sell 
fmfi  merely  av  aqility  of  redemF^ioii  in 
the  decree.  It  was  disoeretionary  in  the 
Court  to  order  a  side  or  not ;  and  if  all 
tlieliiiots  badbeenbroni^t to &e notice 
^  the  Oonrt,  I  ^ek  it  wovld  not  have 
oidered  asale  of  the  equity  of  redemption 
in  «ke  decree.  I  do  net  thinV  that  the 
defendant)  under  the  circumstanoes  of 
the  ease,  ought,  to  be  deprived  of  her 
OQp^  of  this  appeal  upon  the  gsound  oC 
hst  having  endeavoured  to  impeach  the 
i«dgmealiofie66. 

f  I  is  not  neoea8ai7  todeoide  tbie  qEu#»> 
wm  upon  any  other  grouudi  thau  those 
I  bate  mentien^.  I,  however,  think  It 
V^  to  mtintion  tbi^  i?  .  n^  opinion, 
there  is  v^ry  great  doubt, whether*  fn  the 
present  ease,  the  prohibitory  order  ol 
^  19tk  June  1W7  was  oorreet.  It  ia 
^esr  that  the  right,  titl^^  audiuter^etof 
ue^fefendaat  in  the  decree  of  1862  was 
OO^nm^ce  debt.  The  deeree  declared  ber 
fht  lif  immoveable  propsr^^  some  pt 
i|ph  ft  least  waanot  of  the  looal  limits 
^oordinaryoriginaljurisdietionofthia 
Qpori.  The  Sheriff,  under  a  Writ  of  exe- 
cution f fom  this  Qourty  could  net  have 
aiiaohed  the  interest  which  the  decree 
AeslAred  the  defendant  to  have  in  the 
ffop^r^ii^  tl|e  94-|*eigi»uahe.  The 
inrohibitory  order  is  pierely  in  the  nature 
ol  an  injunction  to  her»  which  possibly 
nigfat  faare  been  i^umed  againsiher  as 
being  19  the  jurtsdiptio^  of  ^iaOoprt, 
commanding  her  not  to  alienate  her  iu- 
lerests  under  the  decree  of  1862.  It 
^pp^ftff  to  me  that  it  was  not  an  exeon* 
tion.  If  it  was  merely  an  injunction  and 
iiot  an  execution^  there  was  no  authority 
^in  iMning  the  order  of  sale  of  4th 
Jflyl867-    Act  ¥aioll869,8.2«l. 


enaots, "  that  when  all  the  necessary  pre- 
liminary measures  have  been  taken,  wheee 
any  suoh  are  required,  the  Court,,  unlesa 
it  s0e  cause  to  the  oontraryi  iball*  issn* 
the  proper  warrants  for  the  execution  of 
the  decree."  The  Act  prooeede  in  s.  223: 
^'  If  the  deoree  be  lor  a  house,  land,  or 
other  immoveable  property,  iu  the  oocu- 
pancy  of  a  defendant  or  of  some  person 
on  his  behalf,  or  of  some  person  claiming 
under  a  titlo  created  bg^  the  dnfendant 
subsequently  to  th^insdtatioaof  the  suit, 
the  Court 'shall  order  delivery  thereof  ta 
\f9  mad^  4o  ;  **  ajid  so  with,  re^^  to» 
properties  of  other  descriptiona;  so  that, 
for  an  attaehmentit  is  neoessssiy  thai  a 
writ  or  a  warrant  shpuld  isa^e. 

With  reference  to  the  jurisdiction  of 
this  Court,  it  is  directed  by  the  Charter 
that  all  writs  i^ued  out  of  the  Court 
should  issue  in  the  name  of  the  Queen ;; 
and  an  order-  of  this  sort  restrain« 
ing  the  defendant  from  alienating  under 
the  deoree,  though  served  by  the  Sheriffs 
on  the  defendant  at  her  own  house,  was. 
not  a  writ  of  ezeoution.  As  anorder  of 
iDJunotion  restraining  her  from  alienat« 
ing  ber  equiby  of  redemption,  it  might  be 
served  on  the  defendant  withiathe  jnris-*^ 
diction  of  thia  Court,  and  it  was  served 
by  fixing  it  on  the  outer  door  of  her 
dwelling-bouse  ;  but  if  it  was  an  eze- 
eutioq  against  the  interest  which  the 
defendant  was  by  the  deoree  declared  to* 
have  in  the  immoveable  property,  it 
ought  to  have  been  attached  by  a  notice 
fixed  on  the  property  itself,  the  subject- 
matter  ol  the  exeeution,  and  that  could 
nothavebeen  done  by  theSheriff,beeau8e^ 
it  leas  beyond  the  juviadiotion  of  this 
Court.  It  could  have  been  do&e  only  by 
an  officer  of  the  Court  of  the  24''Fergun- 
nahs  where  the  land  was  situateunder  an 
execution  of  the  decree  of  this  Court 
upon  its  being  sent|tbere  for  executioa 
under  the  provisions  of  Act  VIII  of  1859 
s.  284,  and  the  followiag  sections  (a). 


NBtEU^JUW 
MOOEBRJEK 

«. 
OdMNDRO 


(a).  A  report  of  the  judgments  on  appeal  in  the  case  of  Troyluekmoktm  Tagore 
(khind  Ckmder  Sfn,  referred  to  by  Norman,  J,,  in  his  judgment  in  this  case,  wilt 
be  found  in  the  £^2M/tman    Newspaper  of  the  17th  |Febrttfury  1863.  There  ares 
notes  only  of  the  judgments  in  the  Begistrar's  office. 
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shonld    not   be  sold ;  that  was    part   o{   the  decree,  and  wad 
Nbbbxinjun   absolute  and    final :  the    plaintiff,    when   he    took  the  money- 
u.  decree,  bonnd  himself  to  relinquish  his  rights  over  the  property, 

iSbun^Dbb.  ^®  order  now  prayed  for  would,  if  granted,  be  a  great  hard- 
ship on  the  defendant.  A  sale  under  attachment  by  tl^e  Sheritf 
Is  very  different  from  a  sale  by  the  Regi3trar  under  decree.  Even 
if  the  Court  now  saw  its  way  to  altering  the  decree,  it  could 
only  do  so  by  putting  all  parties  on  the  footing  on  whipli  they 
would  have  been  if  the  decree  had  originally  been  for  .sale. 
Another  objection  to  the  order  is  that  execution  has  already 
issued  under  the  decree  both  against  the  person  and  againafe 
other  property  of  the  defendant. 

Mr.  Woodroffe  in  reply. — (His    Lordship    intimated    tliat  tha 

learned  Counsel  need  only    address  his  argumeilt  to.  the  questibii 

as  to  whether  the  Court  was   bound  by  the  notid  appendeid  to  i^e 

decree.)     Neither  Peacock,  C.J.,  in  Bamlochun  Sirkar  v«  Sree^' 

mutty  KaminM  Debee  (1),  nor  Pbear,  J.,  in  Br<y<math  Kiindu 

Chowdhry  v,  8.  M.  Oohindmanl  Dasi  (2),  go  the  leugjihof  saying 

that  the  equity  of  redemption   cannot, .  under  any*  circntastaiices 

whatever,  be  sold  ;  nor,  in    fact,  is  there  any  authority  for  such 

a  doctrine  :  on   the    oontrary,    there  i»  a  large  number  of  caeea 

iu  which  rights    arising    out   of    an   equity  of  redemption  liavef 

been  dealt  with.    Nor  is    there    anything    in  Act'  VIII  of  1859 

which   prevents    the    Court   from  selling  the  equity  of  redemi^* 

tion  when  the  mortgagee    is    the    party    who  is  plaintiff.    Hie 

words,  therefore,  in    the   note    to   the  decree  cannot  mean. thai 

the  Court   has    not  the    power    to  sell,  nor  can  they  mean  thai 

under    no    circumstances    will    the    Court    make    an  order  for 

sale,  because    if    it  were    so,    it  might  happen,  if  the  plaintiff 

chose  to  sue  on  the    covenant    in    the    deed,    and    the  defend- 

ant  had  no  property  besides    the    mortgaged  property,  that  the 

plaiotiff's  right  would  be  defeated  ;  but  it  is  perfectly  clear  that 

the  mortgagee  may  press    all  his    remedies  at  one  and  the  same 

time.    This  note   forms    no   part    of  the  decree ;  it  is  sim^y 

intended   to   show   that    the    equity    of  redemption  cannot  bd 

(1)  Ante,  p.  60.  (2)  4  B.  L.  R.,  0  0.,  85, 
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attochefil  or  boW  wifchaab  the  special  leave  of  the  Conrt ;  see       W2 

Mackinrnn^  ^.  ChuMiea   Jhtnder  Ohoae  (1).  Nsiboitjvn 

HiADT, '  J.— This.ia  a^  ^pplioation  made  by.  the  plaintiff  to  o<>p^Ro 
obtain  exeo^tioa  jOf  &  dwroo  fcy  -  8a3eo£.bha  eqAity  :  6i  redetnp-  Na&ain  Deb. 
tiouof  cef t9aa;pn>|iert|y^  ot  wfaiioh;  be  i^  the  moptgiiigee,  the' decree 
which,  he  Beeh4  t^ezjeisate  havinj;  been  obtained  in  respect  of 
the  jiaartgage-df  bt  m  a  Bait  .which  asked  in  the  blbemattve  fova 
depree.foir  fcprpoIosiiure'Qr  ^0«  He,  has  4iad&  other  in^ffeobtial 
attempts  ioir^siehi^  r^on^y^  and,  has  now  came  back  on  his 
original  dec^ree.  Tb#  .de^r^is  iu  the -usrtal  fomi  of  taeoey^ 
deere^Sybf^t^tti^enjd.pf  it  is  this,  note^  whlohisfjdoBonbedasiii 
note  in  ijfh^  decree;,'*, The:  pqnitj;  of  reddptptiob  in  thi^  prdpertj^ 
oompr^ed.  int^e  jnprlgfge  ^  is^  not  liable,  to  ^attacl^ineniand  sal^ 
under  jt^  decree^'  ^  i^T^  ^®  ^^^^  objectipn  .  takdn.QnJbhe  part 
ofthi^^QRflaqt;  13^  th^^qaite  ,i^d^p^pde^t.  ofil^at  poto;)Mki 
rule  of  law  gov«:piag  tlfi^,  Coqrti  jfch^  ejqaity  iof  redemptiion  ia 
not^ei^Ie  ^poQ;  a  money'^oiflBe:  obtained  by  a  mcnrtjgeged  in 
reaf^  of  bis  inorijgi^-dQbt.  .^  think;that  that  oontfOitioa  ma^t 
be  conaideired^  by  lae  p^  disposed^  Qfj  for  the ;  (pa^po^e^rpi^t  ease 
at  leasts  by  the  observations  of  Pei^coclic^  .  C,J<,  Jli  tb^ia^peaJ 
case  of  Bamlophun  Sirkar  v,  Sreemutiy,  Kanm^  Ikbee  (3),  to 
whicLrffferepce  t^  been  made, .  I  sat- with  the  Chief  J'netioe in 
that  casq,  jw4  '^^^^^  ^.^  ^^  ,partieii4ar  Qb£|eriira,tion  of  the 
Chief  Jnatice  wa^  as^nted  to  by  pie  does  opt  ^ppear^  bijct  at  any 
rate  I  shpnld  acjb  npoi^  it  for  tha  pprpoaes  of  t^  cas^.  Itl^fia  % 
cousideriBd  obseiyaliioif^.wd  i^^ip^t  at^  .v^ria^oe  i^ith  aiuy- decided 
case.  The  Chief  Justice  f^is^tiin^Uy  .  say^,  after,  notipioig  that  Aha: 
property  which, rthe  n^otgagee  soaght  to  sell  was  th^  equity  of 
redeipptiQni  tfiaJiit  ifidiscre^io^unQT;  with  the.  Court  to  grant' ^ 
refu^a  the,  ^ale,,.     ...       .     :  '      ' 

Then  it  was  objepted  by  Mr.  Kennedy  that',  whether  that  be 
so  or  not,  the  note  Which  I  hn^e  read  is  an  abkbldte  prbhitiition 
so  far  as  this  case  is  concerned,  against  the  sale  of  the  equity  of 
redemption  in  execution.  In  his  argument  he  seemed  disposed 
to  pat  it  so  high  as  an'  ntidertakii^g  on  the  t)art  of  the  plaintiff 
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)872  iK>t  to  proceed  f^gaioat  th^  mortgage  property ,  or  at  Wf  fate 
NBwwHioii  as  a  consent  by  the  plaiirtiS  to  thai.  I  don't  think  I  o«d  treat  it 
H^f»tsjMn  as  that.  It  does  not  appear  that  the  Gonrt^  at  the  time  the  case 
OoPBKpgo  was  before  it^  in  any  way  intimated  that  that  undertaking  should 
N^^AiMOyp.  {^  required  ;  and  the  mere  fact  ^hat  the  minutes  ot  the  decree 
were  shown  to  the  plaintiiPs  attorney^  and  assented  to  by  him, 
does  not  imply  any  consent  to  the  terms  of  the  deorae,  but 
merely  that  the  deoree  is  drawn  up  as  it  ought  to  be  .dntwn  up 
with  ref erenoe  to  the  judgment  of  the  Court ;  and  it  leaves  the 
question  as  to  the  true  construction  of  the  note  sttt!  open.  I  had 
soma  doubt  during  the  argument  upon  that  point.  It  seems  to 
me^  however^  that  the  proper  oonstruotion  to  put  on  it  is  that  it 
does  leaye  some  discretion  to  the  Court.  Tlie  opinion  which  I 
have  expressed  upon  the  first  point,  I  think,  assists  us  to  otme 
to  a  conclusion  on  this  point  also.  If  it  is  discretionary  with 
theCourti  as  the  late  ChielJustioe  says  itis,  either  to  jgrant 
or  refuse  execution  by  attachment  and  sale  of  the  equify  of 
redeipption,  it  certainly  would  be  strange  if  the  Court,  when 
g^nting  the  original  decree,  were  absolutely  to  take  that  discre- 
tion away  from  the  Judges  who  might  be  caHed  on  to  execute 
the  decree.  The  meaning  of  the  late  Chief  Justice  must  be  that 
in  some  cases  it  would  He  proper  to  execute  the  decree  in  that 
form,  and  in  other  cases  net.  The  Court,  at  the  time  it  passed 
this  decree,  had  not,  and  oonld  not  have  had,  the  circnmstanes 
before  it  which  would  enable  It  to  say  how  thjett  dipcretion 
riiould  be  exercised*  It  therefore  seems  to  me  that  it  would  be 
improper  for  the  Court  to  do  that  which  amounted  to  taking  away 
a  discretion,  which  by  law,  according  to  the  casi^  which  has  been 
referred  to,  does  exist.  I  think,  therefore,  that  the  more  reason- 
able oonstmotion  to  put  upon  this  clause  is  that  contended  for 
by  Mr.  WoodrofFe,  viz.^  that  it  was  only  meant  as  a  guide  to  the 
Court  which  should  have  to  execute  the  decree ;  and  that,  in  thig 
Ca^e,  exep^tiQu  was  ppt  to  imw  ^gaioat  the  equity  of  vedemption 
as  a  I^%tt9r  of  Qoura^,  but  qqIj  wbjeiiKi  (c^t^  ap^dial  ovder  o£ 
tliQ  CQ^rt, 

Then  cotpei  the  <)U98tion  howt»bia  diacr^ioQ  abotild  he  cxar^ 
cised  in  this  case.  It  is  said  that  there  was  something  in 
the  nature  gi  bad  C^th  on   the  pact  of  the  i^aiotiff  in  asking 
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for  a  deoreo  iu  this  form.    When   Mr,  Kennedy  referred  to  187» 

bis    client's    aflSdayit^    the  dedmon  in  Courjon  v.  Oourjon  {IJ  nebbukjdn 

was   not  before  me:  but  without  deciding   whether  that  affi-  Mookbbjib 

davit   can   be    read    or    no,    I  consider  that  there  is  nothing  Oopbudro 

I^ARAiN  Deb 

in  it  to  show  ^fhrf  exeication  should  be  refused^  The  only  ground 
stated  is  that  the  plaintiff  had  some  idea  of  escaping  the  ordinary 
results  of  a  decree  for|foreclosure  or  sate  by  getting  a  money- 
de(Xt«0rf  I  dcr  not  think  it  ii  reastoable  ta  conclude  that ;  beeaudCK 
the  plainMtf^  or  tfH^  persotis  wl&o  were  adviaing  bim^  must  have 
known  whateztceme  difficulty  there  is  in  this  Court  for  a  mort* 
g^gee  to  obtain  execution  on  a  mouey-decree  against  the  mort. 
gmg^  prot)ertyV  I  tfaiilk  I  oogbt  not,  eveVi  if  I  look  at  th^^ 
alBdariie^  to  giw  any  weight  to  it —  the  more  so  as  the  plaintirf 
has  had  no  opportunity  of  denying  the  statement. 

The  nidtxt  point  is  whether  I  s&ould  order  ezecutton  simpUeiter 
by  attachment .  iMid  sade  of  the  mortgaged  propetty^  or  t4ke  the 
coarse  which  has  been  proposed  by  the  plaintiffs  Mr.  Woodroffa 
yferf  fairly  a4mit&  that ,  the  defeudaat  ought  not  to  be  put  into 
aiQT  worse  position  than  it  a  decree  for  sale  had  been  originally 
p«jB9e^»>  I  ti^nk  ik0  ddtsndant  abonld  be  put  in  the  sftme  posi- 
tion as  if  a  decree  for  sale  had  passed  in  the  first  instance^  with 
tVis  eK^eption^  thaty  instead  of  there  being  a  direction  for  an 
accaunt  to  be  taken  in  the  usual  way,  the  account  should  be 
tveated  as  a  fia«l  account  at  the  time  of  the  decree ;  the  plaintiff 
to  be' entitled  tone  more  than  61  per  cent,  interest  from  decree. 
Qn  thi^  other  l^iuKLy  L  see  no  reason  why  the  entire  period  of  six 
months  should'  now  be  allowed^  Thera  will  be  an  order  for  sale 
in.  the  terms  o£  am  ordinary  decree  for  sale  within  four  montha 
from  this  date>i  with  provision.for  the  balance,  if  any,  unrealised 
by  thes^e.'  I  make  no  order  as  to  the  cosis  of  this  application. 
The  ^IwDtiff  i«E!il.haT&  liberty  to  bid  at  the  sale. 

Attorney  for  the  plavutiff :  Mr.  Hatch. 

Attorney  for  (he  defendant :   Mr.  Camell. 


(l)li^».^L.  R.,  App.,10. 
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APPELLATE  CIlTIL. 


Be/ore  Mr.  Ju$Uc9  Marhby  and  Mr,  Juitiee  AintiU$,  • 

1872  XS  THE  MATTFK  OP  THB  PETITION  OP  S.  J,  LESLIE* 

SeptAQ, 


Su^mi&ndence .  rf  High  Oowt^U  ^  25  VifiU  o.  104,  *.  l^^id  VIIZ  cf 
1859,  «.  119— SeUing  aside  pcurt  of  Deeree—J^s^Hqn. 

Jad{(m6nt  was  passed  ex  parte  against  a  defendant  wbo  Had  not  appeared.  The 
defendant  faild  to  show  cause  for  setting  aside  the  judgment  under  a.  119  of 
Act  Viri.of  1859.  He  now  applied  to  the  H^h  Codrt,!  noder  8.  15  of  24  ft  25 
Vict.,  c.  10:Ji,  to  set  aside  a  portion  of  the  decree  as  having  been  passed  witboiiit 
jurisdiction.    The  Court  refused  to  interfere. 

Thb  land  Mortgage  Bank  of  India  haring  sued  S.  J.  Leslie, 
iD  the  Court  of  the  Subordinate  Judge  of  the  24-P6rguniiahB^  to 
11300  ver  the  atnount  due  undfar  a  m6rtg^ge^  and  in  default  of  pay 
ment  for  sale  of  the  mortgaged  premides,  obtained  oh  to  j}(irfi9^ 
decree  for  the  amotiiit  claimed  with  interest  and  costSi  and  in 
default  of  payment  lor  sale ;  the  decree  further  dtredtitig  tliat  in 
the  event  of  the  proceeds  of  sale  beitig  less  than  the  total  amotlnb 
of  principal,  interest,  and  cOdts,  the  plaintiff  should  be  at  liberty 
to  execute  the  decree  for  any  balance  which  might  remain  due 
against  the  defendant  Leslie  or  his  property.  The  defendant 
Leslie  subsequently  obtained  a  rule  in  the  High  Court,  balling 
on  the  Land  mortgage  Bank  to  show  cause  why  the' decree  should 
not  be  set  aside  as  being  made  without  jurisdiction.  I^his  rule 
was  discharged  6n  the  12th  July  1872  (1),  And  Leslie  thereupon 
applied  for  and  obtained  another  rule,  calling  upon  the  Land 
Mortgage  Bank,  ''to  show  cause  why  the  decree  ot  the  Court  Of 
24-P6rgunnabs,  made  on  the  16th  of  October  1871,  should  not 
be  set  aside  in  so  far  as  it  directed  that  the  plaintiff  should  bo 
at  liberty  to  execute  the  decree  for  any  balance  that  might  re- 
main due  after  the  sale  of  the  property  covered  by  the  mortgage- 
deed  dated  13th  September  1869,  and  why  the  proceedings 
taken  in  execution  ^f  the  said  decree  in  the  Court  of  the  Judge 

*  Kuie  Nmi  No.  767  of  1872, 
(1)  U  B.  L.  ».,  17L 
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of  Ifoorshedabad   for   recovery   of   such   balance   as  aforesaid        ^^'^ 
abould  not  h6  qnashed/'  Inthe 

The  petifcion  upon  which  the  rule  was  granted  stated  that,  iu  ^^tte^o^hb 
pursuance  of  the  decree  of  the  10th  October  1871,  the  plaintiffs  S<  J.  Lbslie. 
(the  Land  Mortgage  Bank)  had  put  up  for  sale  the  mortgaged  pro- 
perty^ and  purchased  the  same  themselves  for  Bs.  10,000  ;  that 
under  the  said  decree  the  plaintiffs  had  caused  to  be  attached  the 
rent  of  the  said  mortgaged  property,  and  had  realized  the  sum  of 
Ra.  1,500  ;  that  the  costs  of  suit  amounted  to  Bs.  421-5-3  ;  that 
tlie  plaint  was  filed  at  a  time  when  the  defendant  S.  J.  Leslie 
was  in  no  way  personally  subject  to  the  jurisdiction  of  the  Court 
of  the  24-Pergunnahs ;  *that  he  did  not  work  for  again  within  the 
jurisdiction  of  the  said  Court ;  that  the  cause  of  action  did  pot 
arise  in  the  24-Pergunnahs  ;  and  that  the  said  decree,  so  far  as  it 
gave  liberty  to  the  plaintiffs  to  sue  out  execution  against  the 
defendant  or  his  property,  other  than  tlie  mortgaged  property, 
was  illegal  and,  made  without  jurisdiction  ]  that  the  plaintiffs 
had  transmitted  ihe  said  decree  to  the  Zilla  Court  of  Moorshe- 
dabad  for  execution,  and  had  issued  execution  for  the  sum  of 
Rs.  21,302-13-7  ;  and  that  the  amount  of  rent  realized  by  attach- 
ment should  be  carried  to  the  satisfaction  of  the  costs  awarded 
under  the  decree. 

The  Advocate-Oeneral  qffg.  (Mr.  Paul)  for  the  Land  Mort- 
gage Bank  show-ed  cause. — The  suit  for  sale  could  only  be 
brought  in  the  Court  within  whose  jurisdiction  the  land  was# 
and  a  Court  decreeing  a  sale  has  power  to  decree  payment  of 
the  balance,  if  any,  remaining  unpaid  after  the  sale.  The  peti* 
tioner  by  hrs  failure  to  appear  lost  his  right  ta  appeal.  He 
cannot  by  the  aid  of  s.  15  of  24  &  25  Vict.,  c.  104,  be  placed 
}n  the  position  which  by  his  own  conduct  he  has  forfeited. 
Further,  the  matter  is  concluded  by  the  decision  of  this  Court 
on  12th  July. 

Mr.  WoodroffetoT  Leslie. — A  decree  can  be  set  aside  in  part, 
80  Tar  as  it  is  beyond  the  jurisdiction  of  the  Court  passing  it-r 
Mannu  Lai  y.  Pegiis  (I).     This  Court  came  to  the   conclusion 

(1)^B.L.E.,175. 
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1^72       ihat  the  ^^^^Pergcmaabs  Court  liad  exceeded  Us  jnrisdiotioDi  hvik 
Iv^m      did  sot  set  aside  the  decree  so  far  as  is  now  askedi  bioaose    liie 
^frnrm^  materials  were  not  then  befere  the  Court. 

The  jad^gment-of  the  Court  was  delivered  by. 


AiNSLiE^J. — ^We  held  at  the  former  hearing  that  the  Judge 
bad  jurisdiction  to  ascertain  the  debt  due  by  the  petitioner  to  the 
Land  Mortgage  Bank,  and  to  make  an  order  for  the  sale  of  tbe 
mortgaged  property  which  is  situated  within  the  local  limits  of 
the  jurisdiction  of  his  Courts  and  to  award  the  costs  of  the  action 
to  the  plaintiff.  We  declined  to  entertain  the  question  whether 
ihe  decree  should  be  set  aside  in  part^  on  the  ground  that  there 
was  nothing  before  us  to  enable  ns  to  make  any  declaration  as 
to  the  extent  to  which  6uch  an  order  should  operate.  It  is  now 
said  that  the  materials  necessary  for  distinguishing  the  'portion 
of  the  decree  that  <>ugbt  to  be  set  aside  were  and  are  before  usj 
though  at  that  time  this  feet  was  overlooked.  But  it  does  not 
follow  that  we  mast  modify  the  decreOi  because  it  is  shown  to  ua 
that  it  contains  provisions  which  should  not  have  been  embo- 
died in  it.  This  is  an  application  under  s.  15  of  the  High 
Courts'  Act^  asking  us  to  proceed  under  the  general  powers  of 
anperintendenoe  thereby  Tested  in  the  Court,  with  a  view  to 
Aupply  to  the  petitioner  a  remedy  in  lieu  of  that  which  be  has 
lost  by  hisx>wu  deliberate  act.  Under  ordinary  circumstancea 
the  petitioner  would  hiive  been  entitled  to  an  appeal  against  any 
decree  aooade  by  the  Judge  in  the  suit,  and  on  sudi  appeal  this 
C3ourt  would  have  had  power  to  confirmj  reversOj  or  modify  the 
fleorae  of  the  lower  Court,  and  so  to  make  a  proper  decree  in 
the  suit :  but  s.  U9  expressly  enacts  that  ''  no  appeal  shall 
lie  from  a  jadgment  passed  ex  parte  against  a  defendant  who 
has  not  appeared/'  and  then  proceeds  to  provide  a  remedy  for 
a  defendant  who  can  establish  to  the  satisfaction  of  the  Court 
eithiBr  that  the  summons  to  hire  was  notduly  served,or  tbfrt  he  was 
prevented  by  sufficient  cause  from  appearing  when  tbe  suit  was 
tssiUed  on  for  hearing ;  but  it  gives  no  remedy  to  a  defendant  who 
has  wilfully  or  carelessly  failed  to  appear  after  due  service  of 
summons.    It  has  been  found  both  by  the  Court  below  and  by 
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tkis  GoMl  tkat  ibe  pdfcitiioner  fiailed  ta  make  out  any  riybt  to  a      W 
re-opening   of  the    case  nnfler  s.    119^    and  that  he  has  Gen>      ii^ttfB 
BOqMxi&y,  by  bis  own  omisBibn  io  attend  to  the  sumraoiis^  loefc  his  "p^SJi^" 
r^fht  to  i^peal  aga&Ht  t&e  deccee.    We  are  now/  in.  dIeeMialced  S.  J.  Lrsub. 
ta  restore'  to  him  the^  benefit;  of  an  fl4>peaL  by  d«iftlhi||^  tf ith  ibe 
oaae  iH>dev  cor  geMral  pewera   of  snpeniatQadence*    We  do 
sot  tbjuk  wor  avd  called  dst  ta  oeamdeit  inr  a,ptfoeeedmg  in  this 
form  what  maybe  the  coDseqaences  of  the  Bank'fit  takiktg-fafthi^ 
steps  to  realise  the  balance  still  due  under  the  decree.    The 
question  is  simply  whether  we  ou^^tto  ffiveao  extraordinary 
remedy  to  a  defendant  who  has  deliberately  thrown   away  hia 
ordinary  remedy.    We  think  w<e  oaghti  not  to  do^  so^^aod  that 
tiie  ri^  diould  b»  diachavged  wttb  costsw 

Ruk  dischargeid. 


OBIGIN'AL  CIVILl 


Before  Sir  Bichaid  Coueh^  Kt,  OhiefilmHU^andt  Mr.  Jiwiica  ^onl^^ 

P.  F.  WTMAN  V.  A.  BANKS':  Ifov.  28  A 

Dee.  91 


Libd^'Plcdnif  Bejedion  of-^Ironvxd  PubliocUion-^omn^it  in  Newspaper.  ' 

On  ttte  pretent^tion  of  a  plaint  for  UbeJ,.  the  Court  most  «ee  wheither  tha  alleged 
nbeUcms  matter  set  oat  in  the  plaiot  is  reRlljr  libellona ;  if  it  ia  not,,  theco  ia  no* 
grtmnd  off  action,  and  the  plaint  ought  not'  to  be  admitted  0)- 

If  iba  word*  whioh  are  set  out  in  the  plaint  are  not^  a  libel»  the  pfeaintiir  cannot* . 
%j  aHegittg  that  t&ey  were  printUdd  and  pnhliibed  by  the  defendant  with  the  intent* 
to  Ihikre  the  plain tiflf,  and  bring  him  into  pnblio  Rcandal  and  disgrace^  and  to  expose* 
SliBtcr  public  tcom  and  rfdionle,  and  to  oanse  it  to  be  soepeoi^ed  that  tl^e  plaintiff" 
fiara  dttllonest  person^  and  had  been  actuated  by  sinister  aiid  fraudulent  motives*. 
palU'  ISfiin  i^Hb^  ;  nor  osartho  plaintiff  by  allbgihg  tHat  words  are„  spoken  ironi- 
eaHjr'Baka  tttemlibriloaa  if  thajrdo  notappeor  tothe  Court  to  be  so. 

Affxil  against  an  ord'er  by  Macpherscm^  J.,^  dated  the^ 
23rd  Angnst  1872,  rejecting  a  plaint. 

The  plaintiff  songht  to  recover  the  snm  of  Bs^  &,000  front 
tbie  defendant^  tbe  printer  and   pablisHer   of  the  EtigJUshmm's^ 

OX  846  Navfeh  8idi49  J^axir  JkU  Khan  y.  Qjpodhyaram  Khan^,  IB.  Afoow  I.  Jk^^  ^10^ 
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W2        Saturday  Evening  Journal,   as  damages  for  the  pobIi0«tU)«  lof 
Wtmin      a  false  and  malicious  libeL 

The  plaintiff,  a  member  of  the  Bengal  CJonnciU  carried. on 
business  as  a  bookseller  and  publisher  in  Galcatta,  a?Q4  he  was 
also  a  shareholder  and  director  of  the  ''  Calcutta  Central  Press 
Company,  Limited.*'  He  stated  in  his  plaint  that  the  trorking 
of  the  Company  having  been  unfayorable  during  thid'year' eiidlftff 
80th  April  1872,  . :   ^ 

"  The  plaintiff,  towards  the  close  of  that  year,  in  good  faith,  and  with, 
out  any  sinister  design  of  profitirg  himself  or  his  firm  at  the  expense 
of  the  Company,  proposed,  on  behalf  of  himself  and  his  firm',  to  his  co* 
directors,  to  guarantee  to  the  shareholders  of  the  Company'  a  p^fit  of 
at  least  5  per  cent,  per  annum  on  the  paid-up  eapitt^  of  the  Oompany^ 
for  the  period  of  one  year,  on  condition  that  he  should  be  made  tb^ 
managing  director  of  the  Company  for  that  year." 

This  proposal  was  accepted  by  the  directors,  and  set  out  in 
their  report  for  the  year.  The  plaintiff  stated  that  he  made  it 
in  the  belief  that  the  unfavorable  working  of  the  Company 
arose  from  divided  management^  and  that  his  experience  would 
enable  him,  if  put  in  sole  charge^  to  remedy  this.  (The  plaint 
proceeded  as  follows  : — 

'*  The  said  defendant,  well  knowing  the  premises,  and  contriving 
and  intending  to  injure  the  plaintiff,  and  to  bring  him  into  public 
scandal  and  disgrace,  and  to  expose  him  to  public  scorn  and  ridicule* 
and  to  cause  it  to  be  suspected  and  believed  that  the  plaintiff  was  a 
dishonest  person,  and  had  been  actuated  by  sinister  and  fr^uduieni; 
motives,  in  making  the  aforesaid  guarantee  on  condition  of  being  ma^Q 
the  managing  director  of  the  Calcutta  Cenl^ral  Press  (.'ompaii|y 
and  that  he  had  undertaken  to  act  as  such  managing  director  fioni 
unworthy  motives,  and  by  his  said  proposal  hajd  rendered  hjipjieli 
a  fit  subject  for  contempt  and,  ridicule,  falsely  a^nd  maliciously  pointed 
and  published  in  Calcutta,  on  the  30th  day  of  July  1872  in  the 
aforesaid  weekly  newspaper,  of  and  concerning  the  plaintiff »  .and^  of 
and  concerning  his  conduct  •  ♦  ♦  ♦  tne  following  ironiq^l  false 
and  malicious  libel,  that  is  to  say,  '  ^'    ^' 

•While  walking  along  Wellesley  Place,  I  saw  approaching  me  an 
ancient-looking  man,  walking  painfully,  and,  1  thought,  pensively' 
with  the  aid  of  a  hardly  less  ancient-looking  stick.  The  long  lank 
looks  reaching   down  on  either  side  to  a  soniewhat  snuffy  coat   collar,— 
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tli9p0oiiliaraira!re8pe^>iabDil^,  oombined  with  pauperism,   thatinark^       '3872 
edihe  oULmao's  gait,  could  hardly  be  mistakeo.    Sotely  it  iaiiat--no, — "^ — """* 
itoairaoi)— yes,  it    i*— yet     how  can    it  beP    The  very  imago  but   tlieft  t?. 

1  never  knew  him  to  go  without— it  is,  by  Pollux  it  is,  indeed,  my  old  Barks. 
friend  Diogenes  !  But  he  was  -  without  his  lantern.  There  was  the 
familiar  placid  smile,  a  little  sadder  peiiiaps  than  was  his  wont ; 
his  eyes  were  fixed,  as  usual,  on  the  ground ;  and,  as  usual,  he  was 
mustering  inwardly^  He  would  have  passed  me  had  I  not  grasped  his 
lum!— 

'  My  good  Diogenes.'  I  said,  '  I  hope  no  accident  has  happened  to 
your ' 

*  Gone,  gone,'  he  replied,  *  gone  for  ever/ 

'What!  the  lantern  f 

'  The  lantejm  P  Ah  !  much  more  than  the  lantern.  Diogenes'  oocu- 
pation's  gone,  gone  for  ever.' 

*  Good  heavens,'  said  I,   *you  don't  mean  to  say ' 

*  Ath !'  said  he> '  let  me  die  in  peace  { I've  found  an  honest  man.* 

'An  honest  mam/  said  I,^  I  feel  faint  ;-*-yoa  look  faiAtrKiomQ  into  th^ 
6r^  .SSastem,  and  leib  us  have— r—'*  Never  more,*  aadd  he|  'never 
more;' and  hai^ding  me.the  following  paper,  which  he  told  me,  would 
explain  all,  went  on  towards  the  river. 

It  occurred  to  me  afterwards  that .  he  might  have  contemplated  sui- 
cide :  but  I  was  so  occupied  at  the  tipae,  pai*tly  by  surprise  at)  the  abseilC^ 
of  the  lantern,  and  still  more  so'b'y  ihe  shock  his  etplanatioh  caused 
me,  that,  I  grieve  to  say,  I  neglected  to  take  any  measure*  £er  his 
safety.  Am  MM  as  I  hod  soinewhat  recovered  my  br^atK  X  QP;Oi^ 
the  papcir  he  bfcul  given  pie  ^  and  here  it  is  for  the  ben^t  of  ^^opr 
waders/' 

Theii*folIawed  the  re pprt  of  the  directors  of  the  Calcutta 
Ceutral  Press  Company,  already  referred  to,  announcing  thdr 
acce{)tan9e  of  the  plaintiff's  offer  to  guarantee  5  per  dent.,'  oil 
condition  that  he  was  appointed  managing  director.  Aft^rtM^ 
the  article  proceeded  :^ 

**To  commetit  upon  thiisi  would  belio  paint  the  lify }  to  gdd  refified 
gold.  1  would  congitetalaiie  the  aitiiens  of.C^datia^  but  that  I  fear 
their  aiagular  ^ood  fortome  i3Conlpled  with  the  lyss  of  my,  fle<^:<ol<^ 
fi^iend.  '      ,  .  ' 

In  order  folly  to  appreciate  the  remarkable  character  of  F.  F.  Wy- 
]  man's  offer,  it  should  be  understood  that  the  Company  had  suffered 
n    theMiit   tWo    ye  ars  a  cash  losEr  of    Rs.    4.000,    and    that'  during 
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Ittt       tluB  las*  twclire  moBthi^  ks   Imsiiiass  httd  i$Xhm  off  to;  tbft  wriwrt 

WY¥4jr*  ^  tipwMrds  of  Re.    12,00^.    Afder  thui  I   would   mggeit  tfat,  wlwi 

V,  he   brin^   m  bis   bHl   to  reform   tho  mnnicipi^tj   by  tbetMnodvci. 

^^^*>^*      tiono£  the  elective  prinoiple«  some  member  of  the    Ceiindl  aheiiM 

firopoae  asaa  amendment   thai,  the  entire  contnd  of  our  mnuicipri 

affam  should  be  rested  in  F.  f .  Wynien." 

MACPHiBSOir,   J.,  rejected  the   plaint  as   diBcIosing   no  catiai 
of  action. 

The  plaintiff  appealed  on  the  following  grounds : — 
JVr«%.— That  the  article  was   libellous   and   did  constitute  a  cause 
of  action. 

Sboon(%.-^That  the   phtint  ought  to   have  been   adtnittcK^  and  the  de- 
fendant called  upon  to  appear  and  answer  to  the  matter   therein  alTeged; 

Mr.  Waodrtiffe  for  the  appellant.— The  artk^  is  prim&fBude 
a  lib#I  ;  it  i»  whoHjr  satirical  and  ironioal.  The  writer  emieiitly 
means  Ihat  Diogenee*  oeeupation  wae  not  gone ;  Miat  he  had^  aol 
fonnd  an  honest  man ;  and  that  the  good  fortune  of  the  oitiisens 
of  Calcnt'a  was  no  gpod  fortune  at  all ;  in  fact^  that  the  defend- 
aAt  was  dishonest.  In  The  Queea^  v.  Hr.  Brcmne  {I),  which 
Vft9  i^n  Wtwx  for  libelji  KoIt«  CJ.^  said  on  motion  to  arrest 
jadgvieBt&  '^'Twas  ahovn  £^  oan^^  ta  arrQst  jodgmeni  tbai^ 
there  was-Hacaasetaoharge  thodeieadttnA^beoauAahosaid  i^ 
illthibgof  any  person,  and  all  be  sai4wnBgoo4  of  thennrto' 
which  it  was  answered  and  resolved  by  the  Court  that  thiswas 
laid.tobeirqnical,  and  whether 'twas  so  or  not,,  the  jury  were 
judges.''  See  also  Boydetf  V.  Jonee  (2).  [Couch,  C- J.— If  yon 
cb&rge  in  ^  plaintj^  that  language  is  used  ironically,  do  you  con- 
tf^  (bsit  that  constitutes  a  cause  of  action,  and  that  the  plaint 
ought  not  to  be  rejected  ?]  When  the  plaint  is  presented^  the 
duty  of  the  Court  is  simply  to  see  whether,  on  the  face  of  it^ 
npposine  what  it  alkges  istrt^iit  discloses  an  iolars;  The 
qvestioft  whethmr  Ae  worckwere  ov  weca  noi^  nsfid  in.  ask  irouiQai 
80nseisoM  for  the  jury  at^  the*  tvdal,.  oriiL  thtti  Qayort  f or  the 
Judge  as  representing  the  jury ;  see   Jmner  v.    A^ Beckett   (8^^ 

(I)  Holt,  4i5.  (2)  4  M.  *  W..  44^.  (3)  L.,*.,  7  Q.  B^ IK 
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i*im«   Ifottor  Bttd  Hantiefi,    J  J.,  expressed  tbeopmion  that       ^^ 
il  ivMfiirajvy^iMid  not  fortheOourii  to  eonsidet    wketiitr  "^wtium 
ikewonUiherecbargodtobe  libeUecM  did  or  did  not  iro  beyoDd         <^- 
tfaolumlsof  fairimtiCMm.    It  might   happen   that  on  the  trial 
the  plaintifE  eoald  prove  antecedent  facts  tendinK  to  show  tnalio^ 
on   the   defendant's   part.    [PoHtinx,   J.^-Ooght   not   soeh 
fibeto  %o  be  set  ont  in   the  plaint  f  ]     That   is   not   neoessary 
Mder  «.  26  ol  Act  YIII  of  1859.    [Oo^oh,  C.J.«-*4n  Ewomd  v« 
MuR  fl),  tit6  platnt   tras  originalty   rejected  by  Arnold^  J.,  but 
waaaAoiittedon  app€«l.  I  do  not^  howeveri  remember  the  grounds 
npon  which  it  was  admitted,  nor  does  the  report  give  any  inform* 
ation  on    the  point :  bnt   the  words  there  complai&ed    of   wcm 
clearly  libellons.    If  the  allegations  had  been  trne,  Mr.  Howard 
wonld  have    been    dismissed  from  his    situation.]     In   LcLkahmi 
AfMnal  V.  Tikaram  Tova^i  {2),    the  Madras   High  Court  said  :— 
''  It  does  not,    we  think,  appear  that    the  subject-matter  of  the 
plaint   does  not  constitute   a    cause  of  action.    Whether  there 
appears  to  be  a  cause  of  action  that  is  likely  to  sneered  is  not  the 
qtMstlon.    It  is  enOdgh,  wo  thinks  if  it  appears  that  the  snbjeet* 
matter  alleged  raises   a  fair  fjuestion  of   clatm  or    righfc  for  trial 
and    deteittinatton  between    the   plaintifF  and  the  party  made 
defendant.    Where  that    is  tiie  case,   the  plaintiff  is    entitled  to 
ihcMhitd  bis  suit,   and  to  have  it  regularly    proceeded  with    and 
fntly  heard,  and  a  decree  -pronounced  upon  the  matter  in  question/' 
In  rejecting  tins  plaint*  Macpherson,  J.^    did  constitute  himself  a 
judge  of  the  probability  of    the  pfadiitfiff's  sneeest :    all  that    he 
should  h^e  doM  was  to  determine  whether  the  pl4int  on  the  face 
of  it  disclosed  a   daim  for   trial  and  determination  )    and    see 
l^dty  tr.  Ftuy  (3)«    The  writer  of   the  article   either  mefvnt  that 
the   defendaot  was   a  knave   or  a   fool.     [Couch,    CJ.— You 
tnnst  satMfy   ns  that  a  writer  in  a   newspaper   may    not    fairly 
comment    upon  this  master,  and  question  a  particular   person's 
ability  to  prepare    the    municipal   bilL    PotmrBZ,    J.-^Thero 
m  nothing  in    the  article  to  imply  dishonesty]-    The  law  grants 
mo   greater  immunity   to  a  writer  in  a    newspaper  thati  to    any 
edmt  indtvtdual--«-Gaifip(6U  v.    SpoUiawoode  (4).    The    article  is 

(1)1  Bom.  H.  C.  Rep.,  App„  85.  (3)  17  0.  B.,  N.  S.,  603. 

(2)  1  Mad.  H.  0.  Rep.,  240.  (4)  3  B.  &  S.,|760. 
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1872  iiijt^dfid  to,  and  -wdl  mi|^|  conirey  koiike'  m'mdM  oi  poiMns  wk^ 
Wymax  altaaldTead  it  the  idea  that  the  defeudaiilria  a  dishoaeat  maa^  it  ia 
«^'  therefore  a  csaaseof  action— ^Bame^i  v.  ^Jfon(l).  [OocfoHj  O.J. 
^*^It  would  not  become  a  libel  becauile  people  beliered  itto  be  one.]; 
If  thnt  were  the  commoa  bt*Iief>  it  might  be  given  in  evidence  s 
th«S}  in  tbe  case  of  a  caricature,  the  remnrks  of  person^  as  to  its 
likeness  lr»  the  person  caricatured  are  admissible  in  evidence. 
The  iiew\  Evidence  Act  ( I  of  1872 )  goes  fqrther  ■:  l^  s,  82,  oL  % 
IlUstiiatio'n  n.i  imfA-^ssiona  are  relevant  facts.  I  sabmit  Uiat  the 
learned  J«dge  ought  in  any  case  to  have  admits  the  plainW 
giving  leave  to  the  defendant  to  move  to  haVe  it  tftk^ii  off  the 
fil^/'the  qnvtiUbli  would  then  have  been  arjg^ued,  as  a  demurrer 
would  ^e  in  England — Fray  v.  Fray  (2). 

Cur.  adv^  vtiU,  , 

The  judgment  of  the  Court  was  delivered  by 

Corcs^  C.J.,^-^Tfais  is  an  appeal  from  the  decision  of  Mac- 
phereon,  J.,  rejeoting  a  plaint  in  an  action  brought  by  the 
pInl)tiffFF.  Wyman  for  a  libel  which  he  alleged  had  beea 
}>fibtfeH^d  concerning  bira  in  a  newspaper  called  the  English-- 
fnah^R  SdtUrday  Boenin^g  Journal.  Some  allusion  was  made  by 
Mr.  WoodroflEe,  who  appeared  -for  the  appellant,  to  the  plaint 
havm$if  been  rejected  by  the  learned  Judge  without  hearing  the 
argument  of  Counsel  We  understand  that  no  application  was 
made  to  the  learned  Judge  to  hear  Counsel.  If  any  auch 
application  had  been  made^  Counsel  would  have  been  heard* 
We  bfti^e  hrtd  the  advantage. of  hearing  Counsel  with  tegard  to 
the  plaint  being  admitted,  and  were  are  able  to  form  our  judg- 
ment aHet*  the  matter  has  been  argued.  The  alleged  libel  is 
sot  out  in  the  plaint,  and  there  are  also  allegations  whioh  show 
that  f.  P.  Wyman  13  a  gentleman  filling  a  public  capacity,  and 
that  the  facts  which'  are  commented  on  in  the  newspaper  are 
true.  The  question  is  whether  the  f  laint  shows  a  cause  of 
aoHon,  Now,  in  an  action  for  libel,  it  is  a  question  for  the  Court 
whether  the  Words  which  are  complained  of  constitute  a  ground 

(1;  3  H.  &  N..  376.  (2)  17  C.  B  ,  N..  S,  603- 
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are  required  te  be  set  out  in  the  declaration  or  plaint.    That  is     wtmah  ^ 

the  law  in  the  Courts  in  England,  and  the  same  law  must         ^' 

Banks 
prevail  here,  although  the  procedure  is  somewhat  different* 

The  Judges  in  the  case  of  Wright  v.  Cl&menU  (1)  clearly  state 
this.  Lord  Tenderden  says: — ^^In  actions  for  libel,  the  law 
requires  the  very  words  of  the  libel  to  be  set  out  in  the  dedar 
ration,  in  order  that  the  Court  may  judge  whether  they  consti- 
tute a  ground  of  action ;  and  unless  a  plaintiff  professes  so  to 
set  them  out,  he  does  not  comply  with  the  rules  of  pleading." 
And  Holroyd,  J.,  says : — "  Where  a  charge,  either  civil  or  crimi- 
Hil,  is  brought  against  a  defendant  arising  out  of  the  publication 
of  a  written  instrument,  as  is  the  case  in  forgery  or  libel,  the 
invariable  rule  is  that  the  instrument  itself  must  be  set  out  in 
the  declaration  or  indictment ;  and  the  reason  of  that  is  that 
the  defendant  may  have  an  opportunity,  if  he  pleases,  of  admit- 
ting all  the  facts  charged,  and  of  having  the  judgment  of  the 
Court  whether  the  facts  stated  amount  to  a  cause  of  action,  or 
a  crime.  For  it  is  clear  that,  when  it  can  be  shown  distinctly 
what  the  instrument  is  upon  which  the  whole  charge  depends, 
that  instrument  must  be  shown  to  the  Court,  in  order  that  they 
may  form  their  j  udgment.  A  defendant  is  not  bound  to  put  the 
question  as  a  combined  matter  of  law  and  fact  to  the  jury,  but 
has  aright  to  put  it  as  a  mere  question  ot  law  to  the  Court." 
Another  English  case  in  which  this  rule  is  recognized  is  Bhigg  y. 
Biwrt  (2).  That  is  an  answer  to  the  argument  of  Mr.  Wood- 
roffe  that  at  all  events  this  question  must  be  submitted  to  a 
Judge  of  this  Court  acting  both  as  judge  and  jury,  and  ought 
not  to  be  determined  on  the  question  whether  the  plaint  should 
be  admitted.  K  the  words  wliich  are  set  out  in  the  plaint  or 
declaration  are  not  a  libel,  the  plaintiff  cannot  by  alleging,  as  he 
has  done  in  the  present  plaint,  ^^  that  the  defendant  printed  and 
published  them,  intending  to  injure  the  plaintiff  and  to  bring 
him  into  public  scandal  and  disgrace,  and  to  expose  him  to  public 
scorn  and  ridicule,  and  to  cause  it  to  be  suspected  and  believed 
that  the. plaintiff  was  a  dishonest  person,  and  had  been  actuated 
by  sinister  and  fraudulent  motives,"  make  them  one ;  nor  can  the 
(1)  3  B.  &  A.,  606.  (2)  10  Q.  B.,  899. 
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1872       plaintifF  by  alleging  that  words  are  spoken  ironically  make  them 
Wtmam     libellous,  if  they  do  not  appear  to  the  Court  to  be  so.    The  rule 
^'         that  the  plaintiff  cannot  thus  extend  the  meaning  of  words 
beyond  the  in  natural  import  is  clearly  shown  by  the  case  of 
Wheeler  v:  Haynee  (1).    This  Court  sitting  now  in  appeal  from 
tiie  dedsion  of  Macpherson,  J.,  has  to  do  what  Macpheilson,  J., 
bad  to  do,  to  see  whether  the  alleged  libellous  matter  which 
is  set  out  in  the  plaint  ip  really  libellous.    K  it  is  not,  there  is 
no  ground  of  action,  and  the  plaint  ought  not  to  be  admitted. 
tn  determining  whether  the  word  "honest**  is  used  ironically, 
and  it  is  meant  that  the  plaintiff  was  dishonest,  we  must  look 
at  the  whole  article.    We  must  look  at  the  context,  as  weU  as 
the  words  which  are  said  to  be  ironical.    Looking  at  the  whole 
artide,  it  appears  to  me  that  the  first  part  about  Diogenes  can- 
not be  understood  to  mean  that  P.  P.  Wyman  was  a  dishonest 
man.    I  do  not  think  it  can  at  all  fairiy  be  understood  to  bear 
that  meaning;  and  with  regard  to  the  latter  part  of  the  article, 
where  the  writer  says : — "  In  order  fully  to  appreciate  the  remark- 
lable  character  of  P.  P.  Wyman's  offer,  it  should  be  understood 
.that  the  Company  has  suffered  in  the  last  two  years  a  cash  loss 
of  Ss.  4,000,  and  that  during  the  last  twelve  months  its  business 
had  fallen  off  to  the  extent  of  upwarde  of  Bs.  12,000.  After  this  I 
would  suggest  that,  when  he  brings  in  his  bill  to  reform  the  Muni^ 
cipality  by  the  introduction  of  ihe  elective  principal  some  member 
of  the  Coimcil  should  propose  /as  an  amendment  that  the  entire.^ 
-control  of  our  munidpal  affairs  should  be  vested  in  P.P.  Wyman:'^ 
thatisnothingmorethan  a  comment  which  the  writer  might  fairly 
make  ou  the  facts  which  he  had  stated.     I  can  see  nothing  in  this 
article  which  goes  beyond  a  fair  comment  on  the  acts  of  P.  P. 
Wyman  as  a  public  man,  and  the  first  part  about  Diogenes  is  mere- 
ly an  attempt  by  the  writer  to  make  a  little  fun  at  the  expense  of 
P.  P.  Wyman.    I  cannot  look  upon  this  as  a  libellous  article. 
,  I  think  that  the  decision  of  Macpherson,  J.,  was  right.     The 
appeal  must  be  dismissed. 


Appeal  dismissed. 


Attorney  for  the  appellant :  Mr.  Oliver. 

(1)  9  A  &  E.,  286. 
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APPELLATE  CIVIL, 


Sffore  Mr.  JiAstice  Kemp,  Mr^  Juettce  Macpi^erson,  and  Mr,  Justice  Ainalie  . 

1872 
Ik  the  MATTia  of  the  Petition  op  HURIS  CHUNDER  MITTER .•  Jtme  26. 


MoonsiUt,  Dismissal  of— High  Cmuri— English  O0mwUiee—jHfi8d%cli4)n. 

A  Moonsiff  having  been  dismissed  by  an  order  of  the  English  Committee^ 
consisting  at  four  Judgea  of  the  High  Court,  applied  to  a  DiTisi(»i  Bench,  con> 
sisting^the  Chief  Justice  and  Mittcr^  J.,  to  re-oonsider  his  case.  The  Chief 
Justice  having  dismissed  his  application,  while  Mitter,  J.,  considered  ^hat  he 
waa  entitled  to  a  re-hearing,  he  appealed  under  cl.  15  <^  the  letters  Patent. 
The  Court  considered  it  unnecessary  to  enter  into  the  merits  of  the  questions 
raised,  and  held  that  the  Moonsiff  having  been  removed  by  an  order  of  four 
Judges  forming  the  English  Committee,  no  Division  Bench  had  any  power  to 
re-codsider,  or  review,  or  set  aside,  or  to  order  the  Judges  of  the  English  Com- 
mittee to  re-consider,  review,  or  set  aside  the  decision  of  the  English  Committee^ 

The  factB  of  thia  case  were  as  follows  :-* 

B^boo  Hurls  Cbimder  Mitter,  Moonsiff  of  Burdwan,  was 
remoyed  tnmi  his  office  by  a  Besolution  of  the  English  Com- 
mttee,  composed  of  four  Judges  o£  the  Hi^  Courts  dated  the 
IStii  September  1871.  He  thereupon  presented  a  petition  to  a 
IMYision  Court  consisting  of  Couch,  C.  J.,  and  Mitter,  J.,  pray- 
ing that  the  Coiort  would  be  pleased  to  ^^  re-consider  and  review 
Hieix  said  resolution  '^ 

Mr.  Woodroffii  appeared  in  suj^jort  of  the  petition* 

The  following  judgments  were  delivered,  on  1st  Mardi  1872, 
by  Couch,  C,  J.,  and  Mitter,  J,  : — 

CoucH^  C^J* — ^Mr,  Woodroffe  made  an  application  to  this  Divi- 
sion Court  that  we  should  re-consider  and  review  a  decision  of 
the  English  Committee,  which  was  made  on  the  15th  of 
September  1871,  by  which  the  applicant  was  dismissed  from 
employment  for  (as  Mr.  Woodroffe  described  it)  abuse  of  his 
judicial  position. 

*  Appeal  No.  2  of  1872,  under  cl.  16  of  the  Letters  Patent  of  Jfi^  from  an 
Mder  of  Couch^  C.J.,  dated  the  Ist  March  1827. 
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The  grounds  upon  which  the  application  was  made  were 

In  ths      similar  to  those  upon  which  a  like  application  was  made  to  the 

^^!^l^  Court  in  the  case  of  the  Moonsiff  of  PoMs. 

OF  Himis 

Chundkr        The  application  of  that  Moonsift'  has  b^en  heard  by  a  Court 

composed  of  five  Judges,  and  judgment  has  been  given  that  the 

amplication  should  be  refused  (1).    The  reasons  which  the  Court 


(I)  The  resolution  of  the  High  Court 
dated  the  27th  July  1S71,  in  the  case  of 
the  MoonsifF  of  PoUlb,  and  the  decision 
on  his  application  for  a  review,  dated 
the29thJanuary  1872,were  as  foUows: — 

Pbbssnt  :  Mr,  Justtee  Normcm,  QgiHat' 
ing  Chi^f  Justice,  Mr,  Jv^iee  Loch, 
Mr,  Justice  L.  8,  Jackson,  and  Mr. 
Justice  E,  Jackson, 

Bead  the  following  correspondence: — 
A  letter  from  the  Judge  of  Dacca, 
Ko.  142,  dated  16th  February  last,  re- 
porting the  result  of  his  personal  en- 
quiry into  the  cause  of  certain  arrears 
on  the  file  of  Baboo  Deenonath  Mullick, 
Hoonsilf  of  TollAs  as  erincing  wilful 
and  systematic  disobedience  on  the 
part  of  the  Moonsiif  of  the  law  and  the 
Circular  Orders  of  the  High  Court. 

A  letter  from  the  Officiating  Begis- 
trar,  ffigh  Court,  to  the  Moonsiff  of 
PoUAg,  dated  Srd  April  1871,  No.  1046, 
suspending  that  officer  and  calling  up- 
on him  to  show  cause  why  he  should 
not  be  removed  from  his  office. 

A  letter  from  the  Officiating  Begis- 
trar  to  the  Judge  ef  Dacca,  imorming 
him  of  the  foregoing  suspension,  ana 
intimating  that  the  explanation  called 
for  from  the  Moonsiff  should  be  sub- 
mitted through  him  (the  Judge). 

A  letter  from  the  Judge  of  Dacca, 
No.  581,  dated  21st  June  1871,  forward- 
ing, with  comments,  the  Moonsiff's  ex- 
planation and  the  diary  of  the  Moon- 
Biff's  Court. 

After  fuU  consideration  of  the  fore- 
going correspondence  and  papers,  the 
CouH  proceeds  topiUi  on  record  the 
conclusions  it  has  arrived  at  in  respect 
of  the  Moonsiff,  Baboo  Deenonath  Mul- 
lick's  conduct,  and  the  action  it  deems 
it  necessary  to  take. 


and  deciding  contested  cases  when 
the  witnesses  are  in  attendance  on  the 
day  fixed  for  hearing,  the  Moonsiff 
habitualljr  postpoxyes  them.  On  the 
day  to  which  the  hearing  is  ad  joumed» 
instead  of  taking  the  adjourned  case 
immediately  after  any  routine  or  other 
business  which  will  not  admit  of  delay, 
giving  it  priority  over  cases  in  which, 
^ere  has  been  no  adjournment,  the 
Moonsiff  habitually  takes  up  smaU  and 
unimportant  cases  which  go  to  swell 
his  returns.  These  postponements  are 
made  without  any  reference  to  the  in- 
terest of  the  suitors,  or  the  duty  of  & 
judicial  officer  as  regards  witnesses 
who  attend  in  obedience  to  a  summons. 

One  case  is  a  »ifficient  illustration, 
of  the  delays  of  such  cases  in  the  Court 
of  the  Moonsiff  of  PolUs. 

No.  428  was  a  suit  for  the  possession 
of  land  instituted  on  the  4tn  of  April 
1870.  After  the  issues  w^re  framed 
(29th  April  and  16th  May),  the  l7thof 
Jane  was  fixed  for  the  bearing. 

On  the  17th  of  June  witnesses  at" 
tended,  but  were  not  heard. 

Postponed  to  7th  of  July  with  a  simi- 
lar result. 

Postponed  to  9th  of  July  with  a  like 
result. 

Postponed  to  15th  of  September  aa 
before. 

Postponed  to  28th  October.  Defend- 
ant's witnesses  in  attendance  aa  before. 

Postponed  to  17th  November.  Wit- 
nesses attended.  Three  of  plaintifiTs 
witnesses  examined. 

Postponed  to  18th  November.  Wit- 
nesses attended.  Three  witnesses  ex- 
amined for  plaintiff,  one  for  defend- 
ant. 


It  is  shown  that,  instead  of  taking  up      Postponed  to  19th  November.  Defend- 
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gave  in  {hat  judgment  I  think  are  applicable  to  the  present 
case.    I  see  no  distinction  between  the  two  cases ;  and  for  the 

of 


1872 


aafs  witnesses   attended.    Three 
defendant's  witnesses  examined. 


Postponed  to  8th  December.  Three 
of  defendant's  witnesses,  present  not 
heard. 

Postponed  to28nd  December.  De- 
fendant's witnesses  not  heard. 

Postponed  to  28rd  December.  De- 
fendant's witnesses  not  heard.  Wit- 
nesses sent  away. 

Postponed  to81st  December.  Phiintiff 
petitioned  to  make  defendant  a  witness. 

Postooned  to  12th  January  1871. 
Defendant  examined.  Local  enquiry 
ordered,  and  case  farther  adjourned. 

In  January,  on  the  thirteenth  of  the 
days  for  which  the  case  was  fixed,  it 
was  discovered  that  a  local  enquiry 
was  necessary,  a  matter  which  the 
Moonsiif,  if  he  had  taken  up  the  case 
and  paid  proper  attention  to  it,  would 
hare  found  out  on  the  7th  or  9th  of  July. 

The  Moonsiif  professes  to  giro  an  ex- 
planation of  the  causes  of  the  several 
adjournments.  The  postponement  on 
the  17th  of  June  was  made  by  the 
MoottsiiTs  predecessor;  the 7th  of  Jidy 
may  tlieref  ore  be  taken  as  being  the 
first  day  on  which  the  case  stood  on  the 
MoonsilTs  list  as  an  adjourned  case. 
The  Moonsiif  writes : — 

On  the  7th  of  July  1870  dedded  one 
original  suit,  7  of  1870 ;  fixed  issues 
in  four  cases;  and  examined  sixteen 
witnesses,  of  whom  five  were  examined 
in  original  suit,  954  of  1869. 

The  MoonsifF's  diary  shows  what 
was  the  work  which  he  did  on  this  Itk 
of  July.  A  copy  of  the  entries  on  that 
day  sDowa  that  in 

No.  954  of  1869,  three  witnesses  for 
plaintiff,  and  two  for  defendfuit,  were 
examined.  Postponed  because  there 
was  no  time  to  decide  it. 

No.  718.  Three  witnesses  for  plaint- 
iff examined.  Postponed  because  there 
was  no  time  to  decide  it. 

One  decree  m  parte,  two  witnesses. 

No.  786.  Two  witnesses  examined. 
Postponed. 


Ih  the 

No.  776.  One  witness  for  plaintiff,   "i'^S^ J?' 
and  two  for  defendant,  examined.  Case  ™*  PjnTiow 

No.  1085.  One  witness  for  plaintiff,      mittbb. 
Case  postponed. 

Four  cases,  issues  framed. 

The  8th  was  a  holiday. 

On  the  9th  the  Mo<nisiff  says  he  dis- 
posed of  one  original  suit,  four  claim 
eases  under  s.  246  of  Act  VUI  of  1859, 
and  framed  issues  in  four  original 
cases.  Examined  eleven  witnesses. 
The  diary  is  as  follows  :~- 

One  claim  admitted  on  evidence  of 
two  witnesses. 

One  rejected,  four  witnenes. 

One  suit  decreed  em  parte. 

One  claim  admitted>  two  witnesses 
heard. 

One  certificate  case,  two  witnesses. 

One  witness  heard  for  decree-holder 
in  claim  case. 

Four  cases,  issues  framed  eat  parte. 

The  lioonsiff,  by  way  of  explanation 
why  the  claim  and  other  cases  were 
taken  up  before  the  adjourned  case, 
says : — "  As  Saturdays  are  devoted  to 
the  hearing  of  miscellaneous  cases,  I 
disposed  of  several  cases  of  that  kind 
on  that  day,  including  claims  to 
attached  property  under  s.  246  of  Act 
Yin  of  1859,  and  I  had  no  time  left 
on  that  day  to  take  up  the  case  No. 
428." 

The  Judge  notes  that  this  excuse  is 
not  warranted  bv  the  memorandum 
book  of  cases  fixed  for  hearing,  which 
shows  suits  for  hearing  in  every  stage, 
from  the  hearing  of  the  plaintiff's 
witnesses  to  finiJ  decision,  to  have 
been  fixed  for  hearing  on  Saturdays 
just  the  same  as  on  other  days. 

The  Judge  has  gone  through  the 
details  of  work  done  by  the  Moonsiff  on 
each  of  the  several  days  on  which  the 
postponements  occurred,  and  the  con- 
clusion at  which  he  arrives  is  that,  in 
four  days  out  of  five,the  Moonsiff  did  not 
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lir  THK      necessary  to  repeat  now,  it  having  been  seen  by  Mitter,  J., 


MATTER 

VRs  Petitioic 
orKuBia 

CHUNDB& 
MlTTKK* 


^  I.  think  the  a^licatioa  in  the  present  case  ought  to  be  refused. 


give  anything^  aj^avoaohing^  to  a  fair 
day's  work,  and  adds  that  lie  thinks 
the  diary  shows  that  the  Moonsiff 
systematically  put  off  contested  oases, 
and  took  up  ex  parte  cases  to  the 
great  injury  of  the  parties  in  the 
oontegted  and  more  important  cases. 
The  Judge  addat— "The  book  ahows 
inconteatably  that  the  greater  part  of 
every  day's  work  wa&  regularly  post- 
poned day  l^  day/'  He  says : — '*  It  is 
not  possible  to  believe  that  the  great 
bulk  of  the  postponements  were  not 
attributable  to  the  indolence  and  in- 
difference of  the  Moonsiff ."  He  points, 
out  ''the  great  and  unjustifiable  in> 
convenience  and  expense  to  which  the 
auitora  and  witnesses  were  subject/' 

In  the  opinion  of  the  Court  these 
conclusions  of  the  District  Judge  ara 
fully  sCkade  out.. 

One  thing  is  certain  that  the  Moonsiff 
has  habitually  neglected  the  plain 
duty  of  taking  up,  and  of  hearing  out, 
each  ;ca8e  on  the  day  fixed,  a  rule  to 
which  the  attention  of  judicial  officers, 
was  pointedly  called  by  the  Circular 
Order  of  the  18th  of  October  1868,. 
No.  81. 


The  Circular  Order  of  the  7th  of 
December  1865,  No.  80,  contains  a  warn- 
ing that  the  Court  will  not  allow  thet 
law  and  ordera  which  require  that  each 
case  shall  be  taken  up  in  its  appointed 
time,  and  then  and  there  tried  out,  or 
regularly  adjoomed  for  some  sufficient 
€sauae»  to  be  treated  as  a  dead  letter. 

The  Court  warned  judicial  effloers 
who  should  disregard  the  Circular 
Order  of  October  1863  that  they  would 
render  themselvea  liable  to  dismissal. 
The  Court  pointed  out  that  it  was 
determined  to  enforce  its  orders,  and 
expressed  its  conviction  that  severe 
example  would  be  needed.  It  seems 
to  the  Court  that  the  occasion  f6r 
making  that  example  has  come ;  that 
Deenonath  Mullick,  late  Moonsiff  of 
PolUs,  must  no  longer  retain  an  office. 


the  dutiea  of  which  he  ia  either  unable 
or  unwilling  to  perform.  The  Court 
accordingly,  in  the  exercise  of  the 
power  vested  in  it  by  s.  88  Act  VI  of 
1871,  is  pleased  to  order  that  Baboe 
Deenonath  MuUick,  Moonsiff  of  PolUs> 
in  Zillah  Dacca,  be,  and  he  hereby  ig^ 
removed  from  the  office  of  Moonsiff » 

Ordered*  that  one  copy  at  the  fore* 
going  order  be  forwarded  to  the  late 
Moonsiff^  Baboo  Deenonath  Muilick„ 
for  his.  information,  and  another  copy 
to  the  Judge  of  Dacca  for  his  informa:^ 
tion  and  guidance. 

Brfore  Sir  Biehard  Couch^  Ki.,  Chief 
Justice,  Mr.  J%utice  Loch,  Mr,  Justice 
L.  S.  Jackson,  Mr,  Justice,  Maepher^ 
son,  aa^  Mr,  Justice  K^  Jaeksoju 

Ik  THI    1CA.TTEB  OF    THK    PkITION  OF 

DEENONATH     MULLICK    (latm. 
Moonsiff  of  Pollas). 

The  Judgment  of  the  Court  waa  deli- 
vered by  • 

Couch?,  €.  J. — Li  this  case*  an  ap- 
plication was  originally  made  to  myself 
and  Glover,  J.,  by  Mr.  Woodroffe,  on 
behalf  of  the  Moonsiff  of  Foll&s,  who 
had  been  removed  from  his  office  by  an 
order  of  the  Judges  of  this  Court  who 
form  the  English  Committee.  Consider- 
ing that  it  raised  a  question  of  much 
importance,  I  thought  it  desirable  that 
the  application  should  be  heard  by  my- 
self and  the  other  Judges  of  the  Com- 
mittee who  were  acquainted  with  the 
manner  in  which  the  case  had  been 
disposed  of. 

Mr.  Woodroffe  contended  that,  asthe 
Court  now  derives  its  powers  from.  Act 
VI  of  1871,  the  Bengal  Civil  Courts' 
Act»  removal  or  suspension  of  a  Moon- 
siff under  s.  Sa^of  that  Act  must  be 
either  a  judicial  proceeding,  and  be 
ordered  by  one  of  the  Division  Courts 
sitting  in  the  usual  way;  or,  if  it  is  to  be 
considered  an  executive  rather  than  a 
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MiTTSBy  J. — The  petitioner  in  this  case  was  the  Moonsiff  of 
Bordwon,  and  was  removed  from  his  office  by  an  order  passed  by 

BQxe,  the  Court  mi^y  remove  or  suspend 
him  upon  making  such  enquiry^  and 
giyiaig  him  such  am  opportunity  of 
beitvg  heard  as  it  may  think  fit.  We 
think  a  Moonsiff  ougfet  not  to  be  re- 
moved or  suspended  as  a  punishment, 
or  reduced  to  a  lower  grade,  without 
having  had  on  opportunity  of  being 
heard  :  but  the  mode  of  hearing  is  in 
the  disoretionof  the  Court,  and  it  is 
not  bound  to  adopt  any  particular 
mode.  The  rule  that  a  person  cannot 
be  removed  from  an  oflSce,^  without 
having  an  opportunity  of  being  heard, 
was  affirmed  by  the  House  of  Lords 
in  The  Queen  v,  Saddler^s  Company  (a), 
and  although  in  the  case  of  an  officer 
Jeemoveshle  at  pleasuro,  ar  removal 
without  it  might  be  valid,  we  think 
this  Court  ought  to  adopt  the  rule 
when  it  exercises  the  powers  conferred 
upon  it  by  this  Act. 

Mr,  Woodroffe  contended  that  the 
removal  or  suspension  of  a  Moonsiff 
under^the  Act  is  a  judicial  proceeding, 
and  must  be  had  in  open  Court  before 
a  Division  Court,  with  the  forms  of  a 
judicial  enquiry,  as  in  the  case  of  the 
sxispension  of  an  attorney  by  the  Court 
on  its  original  side  ;  or,  if  not,  as  the 
duty  is  to  be  performed  by  the  Court, 
it  must  be  the  act  of  the  whole  of  the 
Judges. 


1872 


jadkial  act,  it  must  be  the  act  of  the 
whole  Court ;  and  inasmuch  as  the 
Mo(Hisiff  in  this  case  had  not  been  so 
comeved*  his  ease  ought  to  be  re-heard. 
S.  33  of  the  bengal  Civil  Court's 
Act,  1871,  provides  that  the  High 
Court  may  appoint  ti.  commission  for 
enquiring  into  the  alleged  misconduct 
of  any  Moonsiff,  and  on  receiving  the 
report  of  the  result  of  the  enquiry  may, 
if  it  thinks  fit,  remove  him  from  office, 
or  suspend  him,  or  reduce  him  to  a 
lower  grade.  The  High  Court  may 
also,  xmder  the  same  section,  without 
appointing  any  Commission,  remove  or 
suspend  any  Moonsiff,  or  reduce  him 
to  a  lower  grade.  The  section,  it  ap- 
pears to  me,  inelvdes  two  classes  of 
cales:  <me,  where  the  Moonsiff  is 
charged  with  misconduct,  and  it  is 
proper  that  titere  should  be  a  formal 
and  public  enquiry  into  the  truth  of 
the  charge  $  the  other,  where,  from 
general  miaconduot,  or  negleet  of  duty 
or  iaoapaoity,  it  nu^  be  nessssaryto 
remove  or  suspend  him,  or  reduce  him 
to  a  lower  grade.  In  the  former  cases 
tiiere  will  be  a  regular  judicial  enquiry, 
the  provisions  of  Act  XXXVil  of  1850 
being  made  applicable  :  but  the  High 
Court  is  not,  we  think,  bound,  on  re- 
ceiving the  report,  to  make  any  further 
enquiry,  or  to  allow  the  Moonsiff  to  be 
lieard  by  way  of  appeal  against  the 
repcH.  The  Court  may,  if  it  is  satis- 
fied with  the  report,  at  once  remove  or 
suspend,  or  reduce  him  to  a  lower 
grade.  The  act  of  the  Court  may  be 
opnsidered  a  judicial  oob,  as  the  Coxat 
determines  whether  there  is  just  cause 
for  the  removal  or  suspension  ;  but  it 
by  no  means  follows  from  this  that  the 
Court  is  to  adopt  all  the  forms  of  a 
judicial  enquiry.  And  it  appears  to  us 
that  by  this  Act  the  Court  has  vested 
in  it  the  powers  whioh  the  Govem- 
jnent  had,  and  which  were  reserved  to 
it  by  s.  25  of  Act  XXX  VU  of  1850,  and 
the  Moonsiff  being  removable  at  plea- 
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S.  13  of  24  A  26  Vict.,  c.  104  (the 
High  Courts' Act),  provides  "  subject 
to  any  laws  or  regulations  whioh  may 
be  made  by  the  Goveraor-General  in 
CouncU,  the  High  Court  established  in 
any  presidency  under  this  Act  may,  by 
its  own  rules,  provide  for  the  exercise, 
by  one  or  more  Judges,  or  by  Division 
Courts  constituted  by  two  or  more 
Judges  of  the  said  High  Court,  of  the 
original  and  appellate  jurisdiction 
vested  in  such  Court,  in  such  manner 
as  may  appear  to  such  Court  to  be  con- 
venient for  the  due  administration  of 
justice." 


(a)  10  H.  L.  Ca.,  404. 
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the  Jadges  of  the  English  Committee  of  this  Court  on  the  15th 
of  September  1871.    He  now  applies  to  ns  for  a  re-consideration 


INTHB 

THB  Pvrmoii  ^^  ^  ^^^^9  ^^S^^gy  among  other  grounds,  that  the  Judges  of  the 
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English  Committee  had  no  authority  to  pass  the  order  above 
referred  to,  and  that  the  said  order  is  otherwise  invalid,  inas- 
much as  it  was  made  without  hearing  him  through  his  Counsel, 
notwithstanding  that  he  had  asked  for  leave  to  be  so  heard.  I 
am  of  opinion  that  this  contention  is  valid,  and  the  petitioner 
is  entitled  to  a  re-hearing. 

In  accordance  with  the  opinion  of  the  Chief  Justice,  tlie  ap- 
plication was  dismissed ;  and  the  petitioner  preferred  this  appeal 
under  the  Letters  Patent,  1865,  cl.  15. 


Now  it  cannot  have  been  the  inten- 
tion of  the  Le^U&tnre  that,  whilst 
judicial  duties  of  the  gravest  impor- 
tance, either  civil  or  criminal,  maj  be 
performed  by  one  Judge,  or  a  Division 
Court  composed  of  two  Judges,  the 
other  duties  of  the  Court,  many  of 
them  being  of  little  importance^  and 
some  purely  ministerial,  are  to  be  per- 
formed by  all  the  Judges.  It  would 
be,  we  might  almost  say,  absurd  to 
suppose  this.  The  section  must  not 
be  construed  strictly,  but  liberally  and 
comprehensively :  and  we  think  the 
meaning  of  the  Legislature  cannot  be 
carried  into  complete  effect  except  by 
construing  jurisdiction  to  include  the 
exercise  by  the  Court  of  aU  powers, 
either  of  an  original  or  appellate 
nature,  which  are  conferred  upon  it. 
And  for  the  same  reason,  the  word 
'  jurisdiction'  in  the  36th  clause  of  the 
Charter  should  receive  the  same  con- 
struction. We  may  refer  to  s.  15  as 
containing  powers  which  it  could  not 
have  been  intended  that  aU  the  Judges 
must  concur  in  exercising. 

Since  the  passing  of  the  Bengal  Civil 
Courts'  Act,  no  formal  rule  has  been 
made  as  to  the  exercise  by  the  Court  of 
the  powers  contained  in  it,  but  as  a  rule 
the  powers  have  been  exercised  in  some 
cases  by  the  Judge  in  charge  of  the 
Engliflb  Department,  and  ia  others  by 


the  Judges  composing  the  English 
Committee  aooordiing  to  the  nature  of 
the  case,  in  the  same  manner  as  sim'^ar 
powers  were  exercised  by  the  Court 
before  the  passing  of  the  Act.  The 
ease  of  the  present  applicant  has  been 
disposed  of  in  the  same  manner  as  it 
wouM  have  been  if  a  formal  rule  had 
been  made.  It  has  been  determined 
on  its  merits  by  the  same  Judges,  and 
I  do  not  consider  that  the  absence  of  a 
formal  rule  furnishes  a  ground  for  a 
re-hearing  of  the  case. 

The  application  is  therefore  rejected. 

Jackson,  J. — ^The  judgment  just 
delivered  is  the  judgment  of  us  all: 
and  I  wish  only  to  add  the  following 
statement :—  • 

It  appears  that,  since  the  passing  of 
Act  XVI  of  1868,  and  of  Act  VI  of  1871 
the  case  of  fbur  Moonsiffs  have  been 
inquired  into  with  the  result  of  their 
dismissal  from  office ;  and  in  each  case 
the  matter  was  decided  by  the  Judges 
composing  what  is  called  the  English 
Committee.  In  the  case  of  Baboo  Dee- 
nonath  Mullick,  the  present  petitioner 
(as  also  in  the  other  cases),  the  fullest 
opportunity  was  given  to  him  of  mak- 
ing hi^  defence  and  justification,  and 
that  defence  and  justification  were 
most  fully  considered. 
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Baboo  itmarancfeftui^A  Ohati$rj6B  for  the  Moonsifl.  [Mac.  1878 
KHMBOWy  J^'—What  is  the  nature  of  this  proceeding?  Suppose  mm 
wi  make  on  order^  hoir  is  it  to  be  carried  out  ?  Your  appKca*  THs^PwrrtoN 
Imi  to  Che  IKvision  Bench  was  a  review,  and  the  senior  Jodge  of  Hubis 
made  an  order  rejecting  it.  There  is  no  appeal.]  If  your  Lord-  ^^|^|f 
dups  think  that  the  English  Committee  are  wrong,  and  that 
tki'MpoomBi  was  entitled  to  be  heard^  he  might  malo  a  snbstan- 
tm:8|i|diea»taon  to  be  r^tored  to  his  post.  There  is  nothing  in 
the  law  to  cnaUe  the  Jadges  of  this  Conrt  to  form  an  English 
Gommtttee,  and  to  give  tbe  Committee  the  power  to  do  certain 
aets*  Sappose  a  Commissioner  took  it  upon  himself  to  dismiss 
a  MoonsiS  f  [Hacphibson,  J.~Bat  this  was  done  by  the  High 
Gonrt.]  It  was  done  by  the  English  Committee  who  are 
esimsted  with  powers  to  do  certain  ministerial  acts.  They 
dukwot  adb  as  a  Court*  The  proper  way  here  would  have  been 
toafq^okit  a  eommission  to  enquire  into  the  alleged  misconduct 
of  the  Mooaslft  under  the  provisions  of  Act  YI  of  1871.  The 
werds  of  oL  15  of  the  Letters  Patent  of  1865  are  large  enough 
to  iocfaide  this  case.  Tbe  application  to  the  Division  Bench 
was  a  substantive  application^  on  the  ground  that  the  English 
Committee  had  no  jurisdiction.  It  is  true  that  the  word 
'*  rvview*'  is  used  in  the  petition,  but  it  must  be  received 
lA  the  sense  merely  of  a  re-consideration  of  the  matter.  It  is 
nuKjust  to  restrict  ito  meaning  to  the  technical  and  legal  sense* 
A^*  review*'  is  a  re-bearing  only  by  the  same  Judges  who  tried 
Ak  case.  The  application  was  to  a  Division  Bench  of  the  High 
Omrt  I  not  to  the  English  Committee.  It  is  a  hardship  on  the 
petitioner  thai  he  should  be  dismissed  by  the  gentlemen  of  the 
English  Committee  not  as  Judges^  and  without  a  hearings 
imtondef  the  proper  course  which  is  pointed  out  by  the  law 
\Mkfg  adopted. 

The  judgment  of  the  Court  was  delivered  by 

UACPBKBS0N9  J.  (who^  after  stating  the  facts^  continued.)  •— 
Putting  on  one  side  the  question  whether  the  decision  of  the 
Chief  Justice  in  this  matter  is  a  judgment  within  the  mean- 
ing   of  cL   15   from   which   any    appeal    lies^  it  appears  to  us 
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^8?^  that  tiherp  is   aaothor  and   fatal   preliiwiarj    objootaon  to  tbe 

Ix  TUf  whole  a^plicaiioa  of  the  petitioner j    which   rea^fnf  tbe^  pro^fKril- 

w^T  t'  ^^^  *^®  ^^  **'^®°  TfMly  bad,  v^d  makqa  i^aoneccflsarj  fe>r  n^  to. 

OF  HoBis  enter  now  into  the  pierits   of   the   qae^tions  he  <|e3ire9  to  rai80 

Having.  b€i9n  vempved  from  his  office  by  a  reeokitiQ&or  or4er 
e£foar  Judges  of  the  Cpart  (the  Bnglish  OommxttoeX  tha 
pei^ioner  has  applied  to  a  Division  Bench^  eonsiislixig^o^tvRO 
other  Judges  of  the  Courts  praying  the  Court  to  reioiow  and 
re-consider  the  resolution  which  removed  him.  But  it  is  quits^ 
clear  that  no  Division  Bench  has  any  power  to  re  cQt|«»der,  or 
review,  or  set  aside  a  decision  of  the  English  Obinmittoe,  or  to 
order  the  Judges  of  the  English  Oommittee  to  reHwnsider„  or  mr 
V/iew,  or.  set  aside  their  decision  ;  and  that  no  order  whidi  ihm 
$r8t  Bench  could  have  made^  or  which  we  now  can  make,  eonld 
by  ^ny  possibility  restore  the  appellan1<,  or  render  it  iqeiM^hent 
on  the  English  ppmmittee  to  review  their  proceedi^ga.  Thafc 
\^ng  so,  the  petitioner's  application  is  wrongly  conceived,  ami 
ipu^t  be  wholly  infrnctuoua.  Wa  therefore  deeline  to  enter  into 
the  merits  of  his  cfis^ 

It  is  said  that  the  Chief  Justice,  by  heating  the  petitioner 
showed  that  he  considered  the  application  was  ooe  which  the 
petitioner  was  entitled  to  malce.  But  if  the  eiroumstances  nqder 
\^hich  the  application  was  heard  are  borne  in  mind,  iit  will  be  seem 
that  no  such  ioferolica  cai9^  fairly  be  drawn  from  tha  fact  of  lAie 
petitioner  having  been  heard.  Befone  ^xpreasEing  any  opinion  on 
the  case  of  Baboo  Huris  Chunder  Mitter,  the  Chiel  Justieo,  in 
the  matter  of  the  Moonsiff  of  PollAs,  in  order  that  the  qaeAlQQ 
Qf  the  regularil^,  or  otherwise,  ei  the  proceedings  of  &e  Beg»* 
lish  Committee  might  be  finally  determined,  referred  tbeappB- 
cation  to  a  Court  of  five  Judges,  consisting  of  himself  and  the 
four  surviving  members  of  the  English  Committee  by  whom  the 
MoonsifE  of  PoU&s  had  been  dismissed.  That  Bench,  bqing 
composed  of  the  members  of  the  English  Commit^,  W^<W 
decision  was  objected  to,  could  and  would,  of  course,  have  reyiewftcl 
their  decision  it  they  had  thought  any  injustice  had  bew  dctne. 

The  Chief  Justice,  considering  (as  is  usually  considered  by 
the  Judges  of   this   Court)    that    the    unanimous  decision  of  a 
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Bench  of  five  Judges  must    be  taken  as  conclusive  on  tke  ques-        ^^^ 

lions  disposed  of  by  it^  and    considering   (as  is  the  fact)  that  the      In  thb 

application  of  the  present  petitioner  was  clearly  governed  by  the  ^hb  Petition 

decision  of  the  five  Jirfges  in  the   Poll&s  MoonsifPs    case,  simply     ^  Huris 

decided  that,  for  the  reasons  given  in  the  Poll&s  Moonsiff's  case,      HtrrcB. 

the  application  mtist  be   dismissed.     It    never  became  necessary 

or  the  Chief  Jastice    to   coasider   what  order  in  particular  the 

Division  Court,  of  which  he    #lis  a  member,  could  make  which 

would  benefit  the  appellant.     There  is  nothing,  therefore,  in  the 

mere  fact  of  his  having  heard  the   petitioner  before  he  dismissed 

%he  applfettfidt  Whldh    in  any  degree  shows  that  the  Chief  Jus- 

%Sd6  ttearit/^ftner  directly  or  indirectly,  to  decide  that  a  Division 

Bench  could  mat:e  any  order  setting  aside  or  altering  a  decision 

of  the  JSsglllh  Committee,    or   could   wmpet  the  EngKsfa  Oom- 

mUtGQ  to  review  their  prooeeditaga. 

1%  iatirf^ed  that  ire  o«ight  nok  to  dedl  with  tM&  matter  strictly^ 
or  to  treat  it  as  if  it  were  sappoeeli  to  be  technicaUy  an  appli- 
cfltiOB  for  review  of  ]udgment»  such  as  may  be  made  under  the 
Civil  Procedure  Code.  But  whether  we  bok  at  the  tsl&6  strictljr 
orothei^is^wo^fiiMl  tfaikt  thb  petitioner'a  object  is  Always  one 
ftnd  the  ilame^-^d  ftbtaki  a  rei4i«ai>itig  of  hia  case,  and  are^K)nsi- 
dereltioiLOt^hoMl  ma4itei*fe  iHiioh  have  already  been  considered 
by  the  iEn^iKsli  Committee  of  fi^r  Judges,  who,  having  consi- 
ikftfd  Ihehi  tclirefiilly  and  fully,  ordered  the  petitioner  to  be^ 
Temoved  from  office.  Whether  the  procedure  of  the  Bnglidh> 
Doibmitlee  add  thfeirtfiaal  otder  were  legal  and  valid,  or  other- 
^irUei  tiitire  the  oiQei*  is :  and  there  is  nothing  in  the  Charter 
'whkli  anthoriaeii  us>  or  ariy  ether  Division^  Ooart,  to  review,  or 
^e^dodnder  it;  br  to  litfi  It  aside^ 

Bn^liosiiig  we  imk  to  say  that  the  appellant  should  have  been, 
dealt  with  in  k^matttier  difEering  from  that  in  which  he  was  dealt 
with,  in  what-4;e^>ee^  Would  he  be  benefited  ?  His  position  would 
lie  eiowtly  wkntj  it  lA  now,  and  he  would  be  no  nearer  restoration 
tftikn  &e  ia  nt  {keseat. 

Th6  petitieneir's  apiffic&tion    being  entirely  wrongly  conceived 
and  inofficious,  we  dismiss  this  appeal. 

A^eal  dismissed. 
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[On  appeal  from  the  Higii  Conrt  of  Jadicatnre'  North*  Weateiti 
ProTinoes,  Albhftbad.] 

BarriiUr — Suspension — McUus  Animus, 

An  order  of  a  High  Court  suspending  a  banriater  from  pmiot^^aftor  Uto  yttun^^^ 
aside  on  the  ground  that,  although  there  had  been  fcrave  irrogularity,  there  W«A  W 
malus  animus  to  show  an  intention  to  commit  a  fraudulent  act. 

This  was  an  appeal  ajp^inst  two  orders  of  tlie  Htj^h  iJotxrt  i 
the  first  being  a  rale  calling  on  the  appellant  to  show  erase  wh^ 
he  should  not  be  suspended  from  practice,  the  other  matking  an 
order  for  his  suspension  for  fiye  years. 

The  facts  of  the  case  fully  appear  in  the  judgment  of  the 
Judicial  Committee. 

Sir  B.  Palmer,  Q.C.^  and  Mn  Bush  Cooper,  appeared  for  the 
appellant,  and  contended  that  the  Judges,  not  having  been  pot 
in  motion  by  any  one  applying  to  the  Conrt,  bat  being  tbem* 
selves  the  prosecutors,  the  proceedings  were  ill^;al ;  that  no 
complaint  had  been  made  by  the  party  alleged  to  haw  been 
wronged,  and  that  the  alleged  misconduct  was  an  error  arising 
from  a  misconception  of  the  law  applicable  to  Mrs.  SaundevaT 
case.    They  cited  Emerson  v.  The    Judges  of  Neuffaundbmd  (l>w 

Mr.  Shatter,  Q.C.,  on  behalf  of  the  Judges^  sulmiitted  that  no 
appeal  would  lie,  and  referred  to  the  Letters  Patent  of  17th 
March  1866,  s.  30.  He  also  referred  to  Leehmee  OharlUm^ 
case  (2),  Ex  parte  Bayley  (3),  and  Martinis  ease  (4). 

Their  Lordships  gave  the  following  Judgment^-* 

This  appeal  is  brought  by  Mr.  Thomas  Newton,  a  baKister«> 
at-law  and  an  advocate  of  the  High  Court  of  Judicature  fior.the 

•  Present  :^Ths  Biobt  Hom'blb  Sib  James  W.  Colyile,  Sib  Josira  Napzsb^  Sir 
MoNTAQVB  Smith,  a.nd  Sib  Lawrbncb  Pbxl. 

(1)  8  Moo.  P.  C,  157.  (3)  9  B.  A  0.,  691. 

(2)  2  Myl.  &  Cr.,  816.  (4)  2  Buss.  &  Myl,  674. 
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Noftt"We6t0m  Prtnrinoes,  agansl  two   ofdeni  of    ihat  Coiirk       l^i 
di«ed>  respeolively,  the  IStk  aod  tho  27th  of  August  1870.  iwbbThomab 

The  particnhur  tertna  oi  these  orders  will  be  aftecw^rda  cou-^  Nbwtor. 
aidered.  It  is  sMfioieot  for  the  present  to  state  tlia4  th^  were 
madeintheexcmseoi'the  power  Tested  iti  the  Oonrt  by  the 
8di  claase  of  the  Lettol?a  PMeat  oonstitating  it ;  and  that^  by 
the  latent  of  ftem,  Tft^  Mewton  was  suspended  from  practising 
as  an  advocate  of  the  Coort.  natil  tibe  farther  order  of  the 
Cbnrt.  Liberty  was  at  the  same  time  giten  to  him,  at .  the 
expiration  of  «five  years  from  the  date  of  the  order,  to  apply 
for  permission  to  resume  praotieeyH^hioh,  on  the  prodnction  of 
aalisfisctory  proof  of  good  eond^et  in  the  m^viltime  (it  was 
aaid)g'WoaldbedOBcededtohini*  The  effect,  therefore,  <rf  the 
order  was  ^.  s^ispepid  J(r.  Newton  from  practisio^g  as  an  advfo* 
cate  of  the  C!oip*t^  ofjrtfiifity  for  ^le  years^  and  possibly  for  a 
longer  e^d  ^deSnitfe. period* 

The  feUewin^  are  the  proreedings  whioh  resulted  in  Ihia 
soBpension' :-*^ 

On  the  19th  of  Jaly  1370,  Mr.  Bramly,  the  Officiating  Jndge 
of  Allyghnr,  forwarded  to  the  High  Court  a  repott  of  the 
prbc^ings  ib  his  Oourt  on  an  application  made  by  Mt.  Kewton, 
on  behalf  of  one  Mrs.  Saunders,  for  letters  of  administration  to 
the  estate  of  her  deceased  son,  Paterson  Tandy  Saunders,  im« 
puttng  improper  conduct  to  Mr.  Newton  in  that  matter,  and 
submitting  to  the  Court  whether  sqch  conduct  was  becoming  a 
barrtbter.  Hie  precise  nature  of  the  charges  against  Mr.  New- 
tail  w31  appear  from  the  next  proceeding. 

On  the  receipt  of.  this  communication,  the  High  Court  passed 
an  order^  4tkted  the  30th  July  187Q,  callii^g  upon  Mr.  NewtoOy 
on, the  lOtJ^  ojf  August  following,  to  ans,wer  the  matters  stated  in 
Mr.  Bramly's  letter  and  report, ''  whereby  it  Jiad  b^n  brought 
to  the  notice  of  the  Court  that  he^  Thomas  Newton,  had  been 
gnitty  of  grossly  improper  conduct  in  that,  whilst  acting  as 
Coonsel  for  Mrs*  Si^unders,  on  application  to  Mr.  Bramly  &>r  * 
letters  of  adn^^triE^tion  of  the  estate  of  her  deceased  son  to  be 
granted  to  her,  he,  well  knowing  the  said  Mrs.  Saondem  not  to 
be  the  administratrix  o!  the  deceased  Paterson  Tandy  Saunders* 
estate,  obtained  from  the  said  Mrs  SaunderSj  and  endorsed  an4 
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pa^  m    cirbuktioa  a  GoTdrUBmit  loan  noM   tor  the  Mm  dt 


In  bbThoxm  Bs.  3^000  beloognig  to  thb  eiilato  o£  tbe  said  PalevBon  Tandjr 
NBWToir.  gi^iindersf  and  also  cbrtain  dtfaer  Gkiremment  lobn  notesi  the 
propeffiy  oE  Uie  said  estate^  ^he  fiaid  Qovenraaani  ndfces  haritig 
beta  endorsed  by  Mrs.  Saimders  as  adikunuitratrix^  althobf^ 
ihe  tiaiid  Thongs  Kewton  was  air^e  tha*  adHilaidtratkm  b(  th« 
estate  and  efEects  of  the  said  Paterson  Tandy  Saanldeni  had  nob 
been  grafted  to  the  siid  Mrs.  Aaadderii ;  whereby  lOao  it  had 
bedn  broQg&t  to  the  notiee  of  the  Ooart  4hat  Mr^  Thomaa 
K^wtbn  had  been  guilty  of  grossly  improper  ^idaet  in  tha 
disoharge  of  his  professional  conduct  as  ati  adfdcate^  in  hatili|^ 
wiifoUy  deeeited  the  said  Mr.  Braikily  in  the  oonise  of  t1i# 
he&ribg  of  the  said  applicaition  for  kttem  of  aidtniiiiitratiOB)  by 
informing  him,  on  ot  abont  the  9th  JiAf  1870^  thai  h^  was 
greatly  aarprited  to  hear  thM  the  said  P&teraon  I'andy^fitenti- 
ders  was  illegitimate,  whereas  he,  the  said  Thomas  N<itHK>iiy  iraa 
weU  awara  of  the  illegitimacy  of  the  eatd  PaterBon  TaUdy 
Sikunders,  with  some  circumstanoes  of  aggravation  ocfAownnag 
thk.latter  oharge,  which  it  is  onneoesaary  to  state/'    • 

Mr^^  Newton  appeared  before  the  (Joart  nnder  this  order>  ancl 
made  a  verbid  statement  in  explanation  of  both  chai^j^es* 
tSyidence  was  taken^  and  a  number  of  letters  were  produced  in  th» 
coarse  of  the  enqnivy.  On  it^  termination  the  Court  acquitted 
Mr.  Newton  of  the  second  charge,  but  pronounced  his  expla- 
nation in  respect  of  the  first  to  be  unsatisfactory,  in  terms  wlUck 
win  be  afterwards  con8idere<i  ;  and  having  commented  on  his 
conduct  in  respect  of  various  new  matters  which  had  come  out 
in  the  course  of  the  inquiry,  and  on  the  perusal  of  the  letteis 
|>roduced,  determined  to  take  further  proceedings  ag^mst  him. 
i^o  result  was  that,  on  th6  Isth  bt  August  1870,  to  order, 
h6ihg  the  ftr6t  of  thode  under  appeal.  Was  dfawti  tip '  in  th^ 
following  ternul  :«- 

In  ths  MkmR  of  Tjioicjis  ^swiok,  kv  Advocats  of  thp  Govbix. 

*'It  i^pfydariug  to  theCotrrttJhiittfae&bdve^tttcintictoediniomtbs  Ntiw^^ 
t(te,  to  advocatte  there6f ,  has  beeh  gttWj^  of  g^sly  imp^rop^  ioOi!idti6t 
iii  the  diitthtt^  of  his  prefessibiial  dotpasanadYobate  in  pitoaring 
his  dlisnt,  Cathmtid  Saondoi^r  to  endorse. a,0  admuiistratrix  to  PaUrson 
Tandy   Sauudors'   estate  three   Gk>Terninent   promissory   noles^ofthe 
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agge^gat^  vatao  ct  Ma.  U,m,  W  Ui^^almte,  tfe.,  No.  <^mt»  ot  >«71 
18M^  for  Re.  WW.»o.  «HH*^  of  1356.^7  «or  Bf.  10,00^  i^^Twmit 
bqth  b^ftring  m<iQrp9ft  «fe  &  per  qant.,  and  No,  o%Ht*  «>^  1859-6(^  »»wiwi. 
for  9c|.  3^000,  bearing  unrest  at(St|)five  an4  ahali  percent.,  and 
belonging  to  the  estate  of  Paterson  Tand  y  Sannders,  deoeased,  he^  the 
9Bi]i  Tbiomm  Ne:v7lion»  well  knowing  Ijb^  the  mid  Catherine  Saunders 
was  not  the  administratrix  of  such  said  estate,  and  in  endorsing  and 
putting  in  droalation  one  of  the  said  notes,  to  wit,  the  Goyemm^t 
promissory  note  No,  °^i^«  of  1859-60,  for  the  sum  of  Rs.  3,000, 
bearing  interest  at  H  P^  eent :  and  also  in  drafting  a  certain  letjiei^ 
dated  on  or  about  the  14  th  day  of  A  prill  870,  and  in  procuring  the 
same  to  be  copied  by  one  Maria  Hills ,  and  signed  and  sent  by  the  said 
(Sftth^rino  Saunders  to  the  firm  of  Gillanders,  Arbuthnot  and  Qo.,  oi 
Calcutta;  which  said  letter  contained  a  statement  or  introduction  in  the 
wpvds  following,  to  wit  :— 'With  reference  to  your  kind  offer  to 
9ivmam  money  fer  ihe  coming  indigo  season,'  which  statement  or  intro- 
d«tt»m  was  known  to  the  said  Thomas  Newton  to  be  fal^  and  inserted  f 
Hitii  Ike  inbention  <^  indoemg  the  said  firm  of  GillanderSf  Arbuthnot 
and  Ca»tQ  advance  for  the  manuftystnre  of  Indigo  oertiun  moneys,  and 
iritb  the  ii^tention  of,  tiroearuig  the  said  C^enne  SannderB  to  pay  to 
himf  tbosaid  Thomas  Newto|i«out  of  tke  moneys  if  and  when  so 
ad^apo^  1^  sum  oir  sums  of  ^opey  on  account  of  his  fees  as  an  advooate: 
«i4  ^fm  in  procuring  employment  as  an  advocate  by  meahsol  a  throat 
oontaiiied  in  a  certwn  letter  written  and  sent  by  the  said  Tbomas  New- 
ton to  the  said  CathenuQ  Saunders,  and  dated  on  or  about  the  ^7th  dajr 
o{  Januaiy  1870,  in  the  words  following,  to  njrit :— 'If  I  do  not  appet^tf 
fo;r  ypu,  I  fear  the  result,  as  I  know  all  the  particulars  |  and  r^opUect. 
if  the  ansTYor  ;s  not  properly  put,  you  may  lose  all  you  haye :'  and 
generally  in  his  beha>iour  and  conduct  in  connection  ^tb  his  emplogr- 
ment  as  an  advocate  b^  the  said  Catherine  Saunders  i^  divers  times  ji| 
ihemonths  of  January,  February,  Marclv  ^prii.  May,  June,  and  July 
1870.  Now,  the  said  Thorny  Newton  is  hereby  ordered  to  attend  at 
tbe  uttingof  this  Court,  to  be  held  at  the  Court-house,  AHahabad,  qq 
Saturday,  the  27  th  day  of  August  instant,  at  eleven  of  the  clock  in  the 
forenoon,  to  show  cause  why  he,  the  said  Thomas  Newton,  should  not 
be  suspended  from  the  practice  of  his  profession  as  an  ad?ocate  of  thia 
Court  within  the  jarisdiotion  of  this  Court." 

Mr.  Newton  duly  appeared  to   show  cause  against  this  rule  : 
and^  on  the    27th  of  August  1870^  the  Court  gave  final   judg« 
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ran  ment.  It  acqaitledMr.  Newton  on  all  fiat  the  two  fifsfr 
iir  u  THoHAi  bfaarges^  inz.,  the  impated  fniaooodnct  in  Jnddcing  Mm.  Btatn. 
Hawiwr.  ^^^  ^  endorse  the  Govisrnuient  notes,  and  the  imputed  mi8<30n- 
duct  in  causing  her  to  Write  the  letter  to  GFillanders,  Arbcfthnot 
and  Co. ;  and  finding  that  these  two  charges  had  been  wholly  or 
ip  part  established  against  him,  passed  the  Order  of  suspensiOOi 
which  the  second  of  those  under  appeal. 

Exception  was  taken  at  their  Lordships*  Bar  to  this  codcse  of 
procedure.  It  was  argued  first  that  the  order  of  the  30th  of 
July  1870  was  objectionablei  inasmuch, as  it  prejudged  the 
appellant's  case,  by  assuming  that  he  ''  had  been  guilty  of 
gri»ss]y  improper  conduct/'  Their  (lordshipe,  however,  ara  cf 
opinion  that,  although  this  order  may  not  have  b^n  yery  happily 
yrorded,  the  true  construction  of  it  is  that  Mr,  Newton  was  thereby 
merely  called  upon  to  answer  the  matters  stated  in  Mr.  Brandy's 
]/Btterand  report  5  such  matters  beingi  for  the  sake  of  eon- 
YeAtencei  reduced  into  the  two  fonn^  ^larges  of  pwrfewitoiial 
fiincondpiot  set  forth  in  the  order ;  and  that  there  was  no- inten- 
tion on  the  part  of  the  Court  to  pi^judge  the  ease,  or  to  pre-* 
yeut  Mr.  Newton  from  having  the  full  benefit  of  any  explanation 
of  the  matters  charged,  which  he  tbfghtbeable  to  offer.  That  this 
was  so,  is  shown^  their  tiordships  think,  by  the  subsequent  pro- 
ceedings. It  was  uezt  objected  that  the  Judges  improperly  placed 
themselves  in  the  anomalous  position  of  being  at  once  accusers  and 
Judges ;  a^d  that  they  onght  to  have  committed  the  conduct  of 
the  proceedings  against  Mr.  Newton  to  some  third  person.  And 
in  support  of  this  latter  proposition,  the  case  of  Bmerson  v. 
The  Jddgfls  of  Newfoundland  (I)  was  cited.  In  that  case, 
T^il^  litigation  between,  au  attorney  and  his  former  client 
Wad 'still  in  some  sort  pending,  though  after  payment  under 
protest  of  the  sum  claimed,  the  Court,  of  ite  own  mere 
motion,  and  not  on  the  application  of  the  opposite  party,  and 
without  previously  calling  upon  the  attorney  to  explain  bis 
conduct,  served  him  with  a  notice  to  show  cause,  within  t  our 
days,  why  he  should  not  bo  struck  off  the  rolls  ;  refused  to 
enlarge   the  rule   and    give    him  further   time  to   prepare  his 

(l)8MoaP.  C.,157. 
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difonod  ;  a»d,  on  his  filing  to  alipw  cause 'within  the  four  days,  Wl 
BUMle  the.  rule  abaolote.  It  }B  obvious  that  several  o£  thooir-jnEB  Thomas 
ooskfttMices  whidi  induced  this  Committee  to  reverse  that  ord^r  ^'^"^^''* 
do  not  exist  iu  the  present  case*  It  is,  however^  undoubtedly 
true  tbat^  in  delivering  tb^ir  Lordships'  judgment.  Lord 
Jongadonn  said  that  an  explanation  ^ould  have  been  required  ; 
aod  tbbtt  upon  that  explanation  proving  insoffioient,  'Hhe  proper 
coarse  would  have  been  that  some  person  should  have  been 
instructed,  on  behalf  of  the  Grdwu,  to  apply  to  the  Court  for  a 
rule  to  show. cause  why  further  prooeedings  should  not  be  taken/' 
Looking  to  the  substance  of  the  objection  as  applicable  to  this 
caae,  th^r  Lor4ships  think  that  there  is  a  broad  distinction 
between  the  charges  originally  brought  by  Mr.  Bramly  and 
^ose  made  for  the  first  time  by  the  order  of  the  1 8th  of  August 
1870.  The  High  Goui*ts  in  India  exercise  peculiar  powers  of 
superintendence  and  control  over  the  subordinate  Courts  and  the 
proceedings  therein.  It  was, '  their  Lordships  apprehend,  in  the 
regular  course  of  practice  that  Mr.  Bramly  should  make  the  ' 
report,  which  he  did  make,  of  proceedings  in  his  own  Court ;  and 
that  he  should  complain,  if  he  had  ground  of  complaint,  to  the 
Bigh  Court  of  the  supposed  mala  praxis  of  a  practitioner  over 
whom  he  had  no  direct  power,  but  who,  by  virtue  of  being  an 
advocate  on  the  rolls  of  the  High  Court,  had  the  right  of  appear- 
ing in  the  lower  Court ;  and  their  Lordships  ara .  of  opinion  that 
the  High  Court  was  perfectly  justified  in  taking  action  on  that . 
report  and  complaint  by  calling  upon  Mr.  Newton  to  explain  hia 
conduct.  Whether  it  would  not  have  acted  more  regularly  if  it 
bad  placed  the  conduct  of  the  further  proceedings  against  Mr. 
Newton  in  the  hands  of  a  third  party  is  another  quest  ion.  But 
the  Judges  have  stated  that  they  had  not  the  means  of  doing  so, 
and  their  Lordships  must  accept  that  statement ;  and  they  are 
disposed  to  think  that,  even  on  the  authority  of  the  case  cited,  the 
omission  to  do  this  is  not  a  fatal  objection  to  the  subse  quent  pro- 
ceedings. Their  Lordships,  however,  cannot  but  regret  thai  the 
learned  Judges  of  the  High  Court,  acting  on  letters  which  came 
to  their  knowledge  in  the  course  of  the  first  inquiry,  should  have 
thought  fit,  on  the  instant  and  without  further  inquiry,  to  frame 
new  charges  against  Mr.  Newton,  and  thus  assume  the  functions 
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^^1_  of^^ttser  and  Judge.  A  yery  strong  and  clear  oase  may  ttfidb 
Bi  «*  ftffj^ik  itt  wbteh  6uct  a  course  would  be  justified ;  but  the  iiicoiiV6nloli©6 
of  it  is  gteat ;  and  the  more  mantfeat  in  the  present'  ease, 
amsmnch  as  the  learned  Judges  found  themselves  ob%6d, 
in  all  but  one  instance,  to  abandon  the  charged  which  they 
tbems^yes  had  on  the  first  impnession  snggested  and  framed. 
Their  Lordships  have  deemed  it  right  to  make  these  dbaertu^ 
tions  on  the  questions  of  form  which  have  been  raised  before 
them.  To  decide,  however,  such  a  case  as  this  upon  a  questi«i 
of  fown  would  be  far  fifom  satisfactory,  and  they  therefore 
proceed  to  consider  it  upon  its  merits. 

Th^  are  relieved  from  the  necessity  of  60nsidering  any  bttt 
the  two  charges  upon  which  Mr.  Newton  was  finally  Suspended. 
Of  the  second  of  the  oiMginal  charges  he  was  acquitted  on  the 
first  proceeding  against  him.  Of  all  but  two  of  the  charges 
embraced  in  the  order  of  the  13th  of  August  1870  be  was  also 
acquitted,  the  Court  being  of  opinion  that,  though  the  conduct 
imputed  to  Mr.  Newton  by  those  charges  may  have  been  incon-» 
sistent  with  the  rules  and  traditions  which  regulate  the  conduct 
of  barristers  in  this  country,  and  may  not  have  been  altogether 
unobjectionable  even  in  India,  it  did  not  amount  to  that  mala 
pfaxis  on  which  the  Court,  having  regard  to  the  position  and 
f (motions  of  an  advocate  in  the  North-West  Provinces,  could 
fairly  fonnd  any  proceeding  of  a  penal  character. 

Therr  Lordships  propose  to  deal  first  with  the  last  of  the  two 
Charges  which  the  High  Court  thouorht  were  established  against 
Mr.  Newton,  viz.,  that  of  having  counselled  Mr.  Saunders  to 
Write  to  U^ssTB.  Gillanders,  Arbuthnot  and  Co.  the  letter  of 
the  14th  April  1870. 

The  ficts  admitted  or  proved  concerning  this  letter  are  as 
follows  : — 

Mrs,  Saunders  was  a  native  woman,   who,  after  cohabiting  for 

several  years  with    Mr.  George  Saunders,  an   indigo    planter  in 

the  Allyghur  district,  had  been  married  by  him  some  tinje  before 

his  death.     The  date  of  this  marriage  is  now  ascertained  to  have 

beenthe  17th  October  1856.     Under  the    will  of   her   deceased 

husband  she  seems    to  have  been    tenant  for    life  of  his   indi^ 

factory  and    other  property.     She  had  several  children  by    him. 
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bora  eittier   before  or  after  the  marriage.    One  of  tbem    ^TW  ^       ^^^ 

800«  Pator9on  Tandy  Saunders,  who,  under  his  father's  will  or  In  bb  Thomas 
otherwise,  was  possessed  of  several  Gtovernment  notes  aggre-  ^■^*^^^* 
gating  Bs.  14»000.  Another  was  a  daughter  who  had  been 
Mfinied  ifst  to  a  person  of  the  name  of  Nichterlein  ;  and  after- 
nanhiy  Ikfter  haring  been  sued  by  him  for  breach  of  promise  of 
marfiage,  to  a  Mr.  Kelly.  George  Saunders  had  been  indebted 
to  Mr«  Nichterlein's  estate,  wbioh  was  in  the  h^uda  of  the 
Administrator*GreneraI.  Mrs.  Nichterlein  before  her  second 
marriage  had  made  a  gpf  t  of  her  share  of  Uiis  debt  to  her 
mo41ier,  or  to  her  Other's  estate  ;  but  this  gift  was  disputed  by 
heir  second  husband  ;  and  the  origirml  debt,  and  the  effect  of 
Mrs.  Nichtarlein's  gift,  appear  to  have  been  at  the  beg^ning  of 
1870  subjects  of  pending  or  contemplated  litigation.  Mrs* 
SauiKjd^rs  bad  likewise  a  cross-claim  against  Niehterlein's  estate 
for  the  proceeds  of  indigo  of  a  former  season*  On  the  I5th 
December  1869,  Paterson  Tandy  Saunders  died  under  age  and 
unmarried.  Shortly  after  his  deaths  and  on  the  10th  January 
1870,  Mr.  Newton,  who  bad  acted  in  at  least  one  lawsuit  on 
behalf  of  Mn  G^rge  Saunders,  and  appears  to  have  kept  up 
friendly  relations  witii  the  family,  wrote  to  Mrs.  Saunders  con- 
doling with  her  on  the  death  of  her  son,  and  vohintemng^ 
if  he  were  not  then  retained  to  act  for  her  in  that  matter,  som* 
adTioe oonceming  the  litigation  between  her  and  the  Adminis- 
trator-General. It  further  appears  that  she  was  then  pressed 
for  money,  and  that  she  required  funds  both  for  tbe  parposea 
of  tixe  ipdigo  factory  and  for  carrying  oo  the  suits  pending 
or  about  to  be  commenced,  and  that,  iq  respect  to  the  latter, 
Mr.  Newton  was  to  receive  certain  fees.  In  these  circum- 
stance, she,  under  the  advice  of  Mr.  Newton,  wrote  and  sent 
to  Messrs.  G-illanders,  Arbuthnot  and  Co.,  merchants  of  Cal- 
cutta, the  following  letter  : — **  Coel  Factory,  Allyghur,  14th 
April  1870.  Dear  Sirs, — ^With  reference  to  your  kind  offer 
to  advance  money  for  the  coming  indigo  season^  I  write  ta 
inqufrd  whether  you  would  place  at  my  disposal  Rs.  50,000. 
On  hearing  from  you,  I  will  commence  my  indigo  advances.'^ 
On  the  first  inquiry,  that  of  Jaly  1870,  it  came  out  on  the  evi- 
dence of  Miss  Hills,  the  governess  and  amanuensis  of  Mrs.  Saun- 
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1871  ders^  that  if  any  money  bad  been  received  from  Messrs.  GiU 
In  beThomab  landers,  Arbuttnot  and  Co.,  Mr.  Newton's  fees  would  have  been 
Newton,  p^jj^  Messrs.  Gillanders,  Arbuthnot  and  Co.,  however,  decHned* 
to  make  any  advance,  and  nothing  came  of  the  application  to 
them.  The  Judges  of  the  High  Court,  nevertheless,  saw  fib  to 
make  this  transaction  matter  of  charge  against  Mr.  Nevrtom. 
The  view  of  it  which  they  took  when  they  framed  the  char^  in 
respect  of  it,  which  is  contained  in  the  order  of  the  ISth 
of  August  1870,  was  thus  stated  by  the  Acting  Chief  Justice : — 
'^  Again,  you  induced  an  unedocated  woman,  whom  you  were 
advising— whether  wisely  or  unwisely  matters  not— to  oarrj 
on  certain  litigation,  whereby  you  hoped  to  secure  to  yourself, 
what  I  must  call  under  the  circumstances,  the  exorbitant  fee  of 
Rs.  3,800,  to  write  to  a  Calcutta  firm  a  letter  drafted  by  you 
containing  a  false  assertion,  whereby  that  firm  was  to  be  induced 
to  advance  to  Mrs.  Saunders,  for  the  purposes  of  her  indigo 
factory,  certain  moneys,  and  which  moneys  that  firm  would 
naturally  consider  were  to  be  employed  for  the  legitimato  pnr- 
poses  of  the  factory,  whereas  a  large  portion  was  to  be  paid  to 
you  for  the  purposes  of  carrying  on  litigation.  It  is  abundantly 
dear  that  Messrs.  Gillanders,  Arbuthnot  and  Co.  had  never 
promised  to  advance  moneys  to  Mrs.  Saunders.  That  Lady,  from 
her  manner  to-day,  we  cannot  doubt,  had  never  heard  their 
names  before.  The  Court  cannot  but  come  to  the  oondosiou 
that  the  statement  made  in  the  letter  to  Messrs.  Gillanders, 
Arbuthnot  and  Co.,  as  to  their  previous  ofiEer  of  assistance,  vraa 
to  your  knowledge  false,  and  that  it  was  made  for  the  purpose 
of  obtaining  money  to  pay  your  fees.'' 

When,  however,  cause  was  shown  against  the  rule,  it  came 
out  that  Mrs.  Saunders,  so  far  from  having  never  heard  the 
names  of  Messrs.  Gillanders,  Arbuthnot  and  Co.,  had  been  in 
correspondence  with  them  at  various  times  betifeen  1866  and 
1870,  and  had  had  various  business  transactions  with  them.  It 
was  further  urged  that  the  assumption  that  Messrs.  Gillandersj 
Arbuthnot  and  Co.  had  ofiEered  to  advance  money  to  Mrs.  Sauu<r 
dersy  if  erroneous,  had  deceived,  and  could  deceive,  nobody.  And 
,  the  High  Court  in  its  final  judgment  expressed  its  willingness  to 
assume "  that  it   was   from   information   given  him   by  Mrs. 
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Sanndeni  tbftl  he  (Mr.  Newton)  introduced  the  passage  relating        ^^* 

to  •  former  olbr  of  advances.''    The  gist,  therefore^  of  the  offenoe  j^  u  Thomas 

imputed  to  Mr.  Newton  in  respeet  of  tiiis  transaction  is  reduced     ^'^"^n. 

to  tbis^  viz.,  that  he,  knowing  that  a  portion  of  the  moneys  to  be 

reoaired  from  Meaars.  Qillanders,  Arbuthnot  and  Go.   was  to  be 

emplojed  in  payment  of  his  fees,  drafted  for  his  client  a  letter 

calonlated  to  induce  that  firm  to  believe  that  this  advance  was 

spught  for  a  diflferent  purpose.     It  appears  to  their  Lordships, 

after  carefully  considering  all  that  is  said  of  this  matter  in  the  final 

judgment  of  the  High  Court»  that  the  harsh  view  of  the  transac-         • 

tion  there  taken  is  not  borne  out  by  the  facts,  and  that  the  drafting 

of  the  letter  cannot  be  taken  to  constitute  such  gave  professional 

misconduct  as  would  justify  any  partof  th«severe  sentence  passed 

on    Mr.    Newton.    The   letter   is   an    application  in  the  most 

general  terms  from  an  indigo  planter  for  an  advance  of  money 

for  the  coming  season.    It  is  clear  that  Mrs.  Saunders  did  want 

moneys  for  the  purposes  of  her  factory.     Their  Lordships  are 

not  aware  thtit  such  an  application  implies  any  undertaking  that 

the  money,  if  advanced,  is  to  be  earmarked ;  is  not  to  be  mixed 

with  the  general  funds  of  the  planter  ;  and  that  no  part  of  it  is 

to  be  withdrawn,  even  temporarily,  and  applied  to  a  purpose 

other   than   the  cultivation  or  manufiaoture  of  indigo.    If  tha 

lender  chooses,  he  can,  of  course,  take  any  security  or  goarantee 

be  may  think  necessary,  in  order  to  have  the  money  set  apart 

and  applied  entirely  to  the  purpose  of  producing  the  crop  on  the 

seeority  of  ^hiefa  he  makes  the  advance ;    but  here  the  loan. 

"WBM  declined.    All  that  is  established  is  that  Mrs.   Saunders, 

pressed  for  money  to  provide  both  for  carrying  on  her  factory, 

and  for  the  prosecutioa  of  a  Suit  in  which  she  may  well  have 

hoped  to  recover  further  funds,  wrote   this   letter   under  Mr. 

Newton's  dictation,  meaning  to  apply  part  of  the  money,  in  the 

first  instance,  to  the  payment  of  his  fees  in  the  suit.    Looking  to 

all  that  is  established  in  respect  of  this  letter,  and  to  the  absence 

of  any  complaint  on  the  part  of  an^^erson  concerning  it,  their 

Lordships  are  of  opinion  that  the  order   against  Mr.  Newton 

cannot  be  maintained  on  this  charge. 

They  next  proceed  to  consider  the  graver  charge  against  him 
of  having  induced  or  advised  his  client  to  endorse  the  Goveru- 
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^^^       ment  notes   as  adtoinistmtrix  o£  Patdrson  Taacljr  Sftiutiiere, 

In  tat  THQ1U8  ^^^^  ^^^  ^&s  not  entitled  to  assume  tbfM^  cbaraotcr*    Tb^  fi|ct«^ 
NewToN.     proved,  which  particularly  relate   to   this   transaction,   aiie  aa 
follows  :— 

On   the   5th   of  April    1870,    Mrs.    Saunders  wrote  to  Mr. 
Newton,  inclosing  one  of  the  notes  belonging  to  the  estate  of 
Paterson  Tandy  Saunders,  and  standing  in  his  name,  being  a 
note  for  Bs.  10,000,  and  asking  him  to  get  the  note  renewed 
in   her   name,   and  broken   up  into   ten   notes  for  Rs.  1^000 
each.    On  the  9th  of  April  1870,  Mr.  Newton  wrote  to  Mrs. 
Saunders,  to  the  effect  that  he  had  spoken  to  Mr.   Clarke,  the 
treasury  officer  at  Allyghur,  who    had  informed  him  that    the 
note  could  not  be  renewed,  nor  interest  paid  upon  it,  until  she 
had  taken  out  administration  to  her  son's  estate.    Thereupon,  Mr. 
Newton  was  instructed  to  make,  and  did  make,  as   Counsel  for 
Mrs.  Saunders  in  Mr.  Bramly's  Court,  tho  application  for  letters 
of  administration  to  the  estate  of  her  deceased  son,    describing;, 
l^iim  as  a  British  subject  who  had  died  a  minor  and  intestaliQ^ 
The  date  of  this  application  was  the  2nd  of  May.    On  the  ^tb,o£ 
May,    the  day  before    the  usual  citations  n^ere  issued  by  tb^ 
Judge,  Mr.  Newton,  who  had  advanced  some  small  sums  ^  Mra., 
8aondera>  received  from  her  the  s^urity  for  Rs.  10,000   affd 
two  other   Government  notes  standing    in   Paterson    TaQdjr 
Saunders'  name  and  part  of  his  estate,  a)!  being  endprsed  by  ^er. 
OS  administratrix  of  that  estate.    At  the  same  ti^i^  sbe  es^nted 
to  him  a  receipt  admitting  th^  loan  of  Rs,  200,  an^he  ^ecilted, 
to  her  a  receipt  for  tb^  90tes,  being  the  two  receipts ;  an^Miss 
Hills,  in  bar  aecoont  o£  the  i|rft!n9ftctio^,  has  deposed   a?  fol- 
lows i'*-^'  Mr.  Newtoa  wrote  the  end0i^seme^t8  in  pencil  on  thet 
notes,  and  told  me  to  write  it  small  on  the  pencil  mark^  ;  i^nd 
I  said  at  the. time,  'Mrs.  Saunders  has  not  got  the   adminis* 
taratrixship,  how  can  I  write  that  ?  *  and   he  said,  *  Whatever 
blame  there  is  will  fall  on  me.'     I  said  nothing  more.  I  then 
wrote    tb^    endorsements^    Mrs.     Saunders    signed     them.  ^' 
The  endorsements  were  special  to  Mr.  NeWton.     On6  of  these 
noteSj  bein^  one  for  Rs.  3,000,  he  afterwards  specially  indorsed 
to    the    Delhi    Bank,    and   that    bank   having  demanded  in 
Calcutta  a  ienewal  of  it;  inquiry  was  ma<^  concerbibg  the  Ikdt 
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of  fibe  gra&t  ol  admmialration  to  Mrs,  Sannders,  and  so  tke  ^^^l 
UraaMMlioii  Iras  brong^  to  tiie  notice  of  Mr.  Bramly.  Ini^KiTBOMAs 
tbe  flnantime  a  question  had  arisen  in  Mr.  Bramly's  Court  ^'^^"^^^* 
iouofaing  the  legitimacy  of  Paterson  Tandy  Saanders,  and 
wbetitav  admiDisteation  of  hia  estate  ought  to  be  granted  to  Mrs* 
fiannddts  as  his  mother  and  neaJ»  of  kin^  or  to  the  Administmtor- 
<}eiienil  as  i^resenting  the  Crown.  It  appears  to  be  now  certain 
that  Fatersom  Tandy  Saunders  was  born  out  of  wedlock ;  but  it  is 
spggested  on  behalf  of  Mr.  Newton  that  he  might  nevertheless  as 
the  son  of  a  Scotchman,  retaining  his  domicile,  though  resident  in 
Indiai  have  been  made  legitimate  per  stihaequens  meUrimonium. 
Their  Lordship?  think  that  it  is  fortunate  for  Mr.  Newton 
that  tbe  determiuation  of  this  caae  does  not  depend  upon  this 
points  If  it  appeared  that  Mr.  Newton,  knowing  that  Paterson 
Tandy  Saund^  rs  was  bom  out  of  wedlock,  had  applied  for  letters 
of  administration  as  if  the  deceased  had  been  born  in  wedlockt 
an4i  pending  that  application,  had  caused  Mrs.  Saunders  to 
endorse  these  bills  in  the  character  of  administratrix  when  she  did 
not  possess  that  character,  and  had  attempted  to  raise  money 
on  them  for  Mrs^  Saunders,  in  the  expectation  that  he  might 
oltimately  succeed  in  showing  that  the  atatua  of  Paterson  Tandy 
Saunders  was  to  be  regulated  by  Scotch  law,  and  that  under 
that  law,  though  bom  out  of  wedlock  he  was  legitimate,  their 
Lordships  are  of  opinion  that  his  conduct  would  have  been 
almost  without  excuse.  For  the  proof  of  legitimacy  and  of  the 
right  of  Mrs.  Saunders  to  administration,  and  to  a  beneficial 
interest  in  any  part  of  her  son's  estate^  would  in  that  case  have 
depended  on  the  determination  of  a  disputable,  and  possiblyi 
very  nice  question,  vk,: — ^Whether  Mr.  George  Saunders,  if  his 
domicile  of  origin  were  Scotch,  had  not  lost  that  domicile,  and 
acquir^an  Lidian  domicile  by  settling  as  an  indigo  planter  in 
India»  and  there  dying.  In  the  eases  of  Campbell  v.  Campbell  (I) 
and  ilunrpy.  Munro  (2),  one  of  the  principal  issues  was  whether 
the  father  of  tbe  person  whose  legitimacy  was  in  question  had 
retained  his  Scotch  domicile.  And  in  both  cases  the  facts  on 
which  the  issue  was  determined  were  very  different  from  those  on 


(1)  L.  B.  I.,  So.  App.,  182.  (2)  7  CI.  &  Fir., 842. 
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1^71  which  the  like  issne  would  haire  bemi  tried  in  the  case  cf  Mr* 
In  RB  Thomas  Saimdera.  fiat  in  truth  this  was  not  tiie  defence  of  Mr.  Newt<Hi 
Mbwton.  Ij^  i]^^  Ht|^h  Conrty  nor  need  it  be  hie  defence  here.  The  case 
which  be  made  there  was  that  when  he  first  made  the  application 
for  letters  of  administration^  and  when  he  caused  Mrs.  Saunders 
to  endorse  the  notes^  he  did  not  know  or  believe  that  Baterson 
Tandy  Saunders  was  born  out  of  wedlock,  and  therefore  had 
good  reason  to  belive  that  in  a  few  days  she  would  possess  the 
character  which  the  endorsement  attributed  to  her.  And  this 
fact  has  been  found  in  his  favor  by  the  High  Court.  On  the 
occasion  of  the  first  hearing,  the  Acting  Chief  Justice  says  : — 
"  When  you  procured  your  client  to  sign  the  promissory  notes 
as  administratrix,  you  doubtless  were  under  the  belief  that  she 
would  at  once  get  administration  granted  to  her,  and  we,  there, 
fore,  do  not  regared  the  acts  as  so  gravely  criminal  as  it  would 
otherwise  have  been.  The  opinion  which  we  have  formed  on  the 
second  charge,  which  is  made  a^inst  you  in  the  Judge's  report, 
that  you  possibly  were  not  aware  that  any  impediment  existed 
to  the  obtaining  of  the  administration  by  your  clients  enables  us 
to  assume  in  your  favor  that,  when  you  procured  your  client's 
signature  as  sdministratrix,  you  believed  that  in  a  very  short 
time  she  would  be  in  a  position  legally  to  assume  that  character 
and  make  a  good  title  to  her  son's  property." 

I?  the  High  Court  had  found  upon  sufficient  evidence  that 
Mr.  Newton  had  advised  Mrs.  Saunders  to  make  the  endorsement 
as  administratrix,  knowing  that  she  had  no  title,  or  a  doubtfuj 
title,  to  obtain  the  grant  of  letters  of  administration,  their  Lord- 
ships would  have  felt  that  the  sentence  upon  Mr.  Newton  ought 
to  be  confirmed.  But  the  finding  of  the  High  Court  negatives 
this  knowledge  :  and  upon  this  finding  of  the  High  Court,  their 
Lordships  feel  that,  although,  in  this  matter,  Mr.  Newton  has 
been  guilty  of  a  grave  irregularity,  which,  in  their  opinion,  is 
well  deserving  of  censure,  he  has  been  acquitted  of  having  acted 
with  the  mains  animus,  which  is  a  necessary  ingredient  in  every 
fraudulent  act,  and  therefore  that  his  conduct, though  censurable, 
does  not  bear  the  character  which  the  heavy  sentence  passed 
upon  him  would  stamp  upon  it.  Their  Lordships,  therefore, 
however   unwilling   to  weaken  tbe  bauds  of  the  Courts  of  India 
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in  repressing  professional  misconduct  and  maintaining  a  high        ^^71 

standard  of  honor  amongst  those  who  are  admitted  to  [practise  in  bb  Thomas 

before    thera^    have    come    to  the    conclusion  that  in  this  case     N^^^* 

it  is  their  duty  humbly  to  advise  Her  Majesty    to  allow  'the 

appeal,  and  to  reverse  the  last  of  the  orders  against  which  it 

is  brought,  and  in    lieu   thereof  to  order  that  the  rule  to  show 

cause   of  the  13th  August  1870  be  discharged.     They  do  not 

propose  to  recommend  the  reversal    of   that   order,   inasmuch 

as  such  reversal  would  imply  that  no  rule  to  show  cause  ought  to 

have  been   made.     They  make  no  order  or  recommendation  as 

to  costs. 

Appeal  allowed. 
Agent  for  appellant :  Mr.  Oehme. 

Agents  for  the  Judges  :  Messrs.  West  and  King. 


KISTOKINKER  GHOSB  ROY  and  ahothee  (Dbcrbb-holderh)  v,  BUR- 
RODAOAUNT  SINGH  ROY  and  ANOTHia  (Judgmbnt-dbbtoks). 

[On  Appeal  from  the  High  Court  of  Judicature  at  Fort  William;in  Bengal.]       p.  n  • 

LimUaHon^Aci  XIV  of  1869,m.  19,  20  (\)'-ExemUon  of  Becree—CowrtB         ^^^^oo 
eatahlished  by  Boycd  Charier — Proceeding  to  enforce  decree,  ip^k     ^ 

Where  the  High  Court  passes  a  decree  on  appeal  from  a  Mofassfl  Ooorfci  the  Court  "" 

which  has  to  exeoate  the  decree  of  the  High  Court  is  goveroed  by  the  mlea  which 
govern  the  execution  of  its  own  decrees. 

An  appeal  prosecuted  to  a  decree  is  a  proceeding  to  enforce  a  decree  within  the 
meaning  of  s.  20  of  Act  XIV  of  1869.  Also  held  there  was  such  a  proceeding 
where,  on  the  judgment-debtor  seeking  to  obtain  leave  from  the  High  Court  to 
appeal  te  the  Privy  Council,  the  execution-creditor  intervened. 

The  ruling  in  Chowdhry  Wahid  Alt  v.  Muaick  Inayet  AH  (2)  Uiat  whether  the 
decree  of  the  lower  Court  is  reversed,  or  modified,or  affirmed,the  decree  passed  by  the 
Appellate  Court  is  the  final  decree  in  the  suitj  and  as  such  the  only  decree  which  is 
capable  of  being  enforced  by  execution,  not  dissented  from,  except  that  it  was  sug- 
gested that  in  all  cases  it  may  be  expedient  expressly  to  embody  in  a  decree  of 
affirmance  so  much  of  the  decree  below  as  it  is  intended  to  affirm,  and  thus  avoid 
the  necessity  of  a  reference  to  the  superseded  decree. 

Quasrtf.— Can  the  ruling  in  Anundmayi  Dan  v.  JPunto  Chandra  Boy  (3)  be  sup- 
ported P 

This  was  an  appeal  from  a  decision  of   the   High   Court  at 

Calcutta,  dated  the  27th  November  1867  (4). 

•  Present  i— Th*  Eight,  Hon'ble  Sir  Jamks  W.  ColvilBj  Sir  Montagub  Smith, 
Sir  R.  p.  Collier,  and  Sir  L.  Peel. 

(1)  See  Act  IX  of  1871,  2nd  Sched.,  Nos.  166  to  169. 

(2)  2  B.  L,  R„  52. 

(3)  Gas©  No.  569  of  1865 :  24  August  1866.  (4)  8  W.  R',  470. 
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The  facts  were  shortly  as  follows  : — 

On  the  25th  Maoh  1862,  the  appellants  obtained  a  decree  in 
the  Zillah  Conrt  of  Moorshedabad  aginst  the  respondents  for 
Bs.  9,500. 

On  8th  Jnne  1863,  the  High  Conrt  on  appeal  affirmed  that 
decree  and  ordered  the  respondents  (then  appellants)  to  pay 
the  appellants  (then  respondents)  Ks.  350  as  oosts^  with  interest 
from  that  date  at  12  per  cent« 

The  respondents  appealed  to  Her  Majesty  in  Conncil. 

On  the  8th  April  1865,  a  proposal  was  made  by  the  respond- 
ents for  a  compromise,  and  a  petition  was  filed  praying  ^'  for 
two  months'  time  for  carrying  on  the  appeal  case/'  which  waa 
in  a  counter-petition  consented  to  by  the  now  appellants. 

Rs.  500  was  about  the  same  time  paid  in  respect  of  the  Judg- 
ment-debt, but  the  compromise  was  not  carried  out. 

On  the  9th  May  1866,  the  High  Court  (Kemp,  J.,)  struck 
the  appeal  o£F  for  want  of  prosecution. 

On  the  22nd  April  1867,  the  now  appellants  applied  to  the 
lower  Court  for  execution  of  the  decree. 

The  1st,  4th,  5th,  6th,  and  7th  columns  of  the  application  were 
filled  up  as  follows  : — 


Dateol 
Decree. 


25ih 

March 

1802 


Whether  any  Appeal 
hasheen  preferred 
after  the  De<a«e  or 

DOt 


Whether  any  Oom- 
promise  has  been 
effected  after  the 
Decree  or  not. 


The  amonnt  of  The  amonnt  of 


A  r^^lar  appeal  hav- 
ing been  preferred 
the  Zilkh  decree 
was  aflSrmed. 
Ihejodgment-debtor 
having  made  an  ap- 
peal to  England 
against  it,  and^t 
being  pending»the 
appeal  was  deeded 
bj  striking  it  off 
from  the  file  on  the 
20th  Nov.  1865  (1) 


In  the  month  of  April 
1865,  this  compro 
mise  was  effected 
with  the  jadg^ent- 
debtor :  in  one  item 
the  half  of  the 
amount  will  be  paid, 
and  the  remainder 
according  to  instal 
ments.  A  petition 
was  made  on  the 
8th  April]  1865,  in 
the  appeal  to  Eng- 
land, and  the  pro> 
oeedings  in  exeou< 
tion  were  stayed. 
InOhoitroI270(April 
1865)  Rs.  500  was 
paid,  but  the  re- 
mainder was  not 
paid  according  to 
compromise. 


Money  due  on 
Bond  or  as 
Damage 


Oosts  ordered 
to  be  paid. 


Ks 
Onaccoont 
of  allow- 
ance        9,500 

Interest  of 
the  peri- 
od during 
which  it 
was  not 
paid         1,150 

Total,  Bs.l0,650 

Interest 

from   date 

of    decree 
op  to  date  7,590 


Total  Bs.  18,240 


Rs.  A.  P. 

Costs  of 
the  Ist 
Court  876-12-6 

Interest 
up  to 
date     525-0-0 

Costs  of 

High 

Conrt   350-0-0 

Interest 
up  to 
date      199:8.0 

Total,  Rs,  1,951.4.6 


(1)  This  was  a  clerical  error  for  9th  May  1866. 
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Upon  this  application  being  made^  the' Jadge  stated  his  opinion        ^^7^ 

that  no  step  had  been  taken  since  the  8th  Jane  1863  to  keep  the  kistokinkbr 
decree  of  the  High  Court  of  that  date  in  force,  and  he  refused  ^^^^^  ^^ 
execution .  Bureoda- 

Upon  this  the  appellant  appealed  to  the  High  Court  on  the  Quyr. 
following  grounds  : — 1st,  that  he  had  three  years  from  the  9th 
May  1866  within  which  to  execute  the  decree  ;  2Qd»  that  he  had 
three  years  from  the  8th  April  1865 ;  3rd»  that  as  the  decree 
was  one  of  the  High  Court  at  any  rate  as  to  the  costs,  the 
period  of  limitation  was  twelve  years. 

The  High  Court  (L.  S.  Jackson  and  Hobhonse,  JJ.,)  held 
that,  so  far  as  the  coats  of  the  High  Court  were  concerned^  the 
period  of  limitation  was  twelve  years,  but  that  as  to  his  decree 
otherwise,  the  time  for  execution  expired  within  three  years 
from  the  8th  June  1863. 

Against  this  order  the  appellants  appealed  to  England. 

Mr.  J.  D.  Bell  and  Mr.  Cutler  for  the  appellants.— The  timo 
of  limitation  begins  to  run  from  the  final  decree,  Hurree  Bungaho 
Banerjee  v.  Bamessur  Banerjee  (1),  Bipro  Doss  Gossain  v^ 
Chunder  Seekur  Bhuttaoharjee  (2) ;  and  the  reason  is  this,  after  a 
decree  is  confirmed  by  the  High  Court  on  appeal,  the  low  r  Court 
cannot  alter  it,  and  it  therefore  ceases  to  be  a  decree  of  the  lower 
Court,  and  the  time  must  run  from  what  has  then  become  the 
decree— Onroei  v.  Sankar  Dutt  Sing  (3)  and  Bdpurdo  Krishna  v. 
Madharao  Eamrdo  (4).  The  decree  on  appeal  becomes  a  new 
decree,  see  Act  VIII  of  1859,  s.  361.  The  decree  of  the  High 
Court  is  that  of  a  Court  established  by  Royal  Charter.  By  2^ 
&  25  Yic,  c.  104,  the  old  Courts  were  abolished,  and  the  High 
Courts  were  established  under  Charter ;  there  was  no  provision 
in  the  statute  to  prevent  the  twelve  years'  limitation  applying^ 
to  that  Court  in  its  appellate  jurisdiction.  The  decree  having 
become  that  of  the  High  Court,  the  twelve  years*  limitation  will 
apply — Chowdhry  Wahid  Ali  v.  Mullick  Inayet  Ali  (5)  and 
BApurao  Krishna  v.    Mddhardo  Bamrao  (4).     The  Madras  Court 

(1)  6  W.  E.,  Mi8.,  38  (4)  5  Bom.  H.  C.  Eep.,  A.  0.,  214. 

(2)  Nos.  583  of  1866.  (5)  6  B.  L.  E.,  52. 
(Z)  5B.  L.B.,App.,60. 
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1^^^       has  come  to  a  difierent  conclasion  iu  a  case  decided  there  on 

K18T0KIKKEE  4th  March   1870 — Arunachellathudayan  v.    Veludayan   (1),  bufc 

GhoseRoy    it    ig    submitted   that    the    decision    of   the    other    Courts    is 

BuRRoDA-    correct.     But   if   the    period   be     not   twelve    years,    and  the 

Rot.  appellants  have  only  three  years  from  the  8th  June  1863  unless 
steps  have  been  taken  to  keep  the  decree  in  force^  the  filing  of 
the  petition  on  8th  April  1865  was  enough  to  keep  the  decree 
alive.  The  High  Court  could  not  have  had  the  decision  of  the 
Full  Bench  in  Bipro  Doss  Oossain  v.  Chunder  Seekiir  Bhutta- 
charjee  (2)  before  it ;  if  so,  they  have  decided  contrary  to  it. 
That  decision  was  approved  of  in  Bhuhaneswari  Debi  v.  Mahen- 
dra  NcUh  Chowdhry  (3).  Even  a  notice  of  an  intention  to  exe- 
cute would  be  enough,  and  the  principle  simply  is  whether  there 
has  been  a  bona  fide  intention  to  execute,  Maharaja  Dhiraj 
Singh  v.  Begun  Singh  (5),  which  was  approved  of  by  the  Privy 
Council  in  Maharaja  Dhiraj  Mahtab  Ghand  Bahadur  v.  Bulram 
Sing  Baboo  (6). 

Sir  B.  Palmer,  Q.  C,  and  Mr.  Doyne  for  the  respondents. — The 
words  of  the  Limitation  Act  cannot  be  exfe  ided  so  as  to  bring 
the  High  Court  in  its  appellate  jurisdiction  from  Courts  nob  estab- 
lished by  Royal  Charter  within  the  rule  allowing  twelve  years. 
The  appellant  himself  in  his  application- for  execution  rightly 
describes  the  decree  as  that  of  the  first  Court,  and  Act  VIII  of 
1859,  s,  212,  whea  read  together  with  ss.  361,  362,  show^  that 
the  decree,  when  unaltered,  is  still  the  decree  of  the  first  Court. 
[Sir  'R.  Collier. — Then,  if  the  High  Court  gives  additional 
relief,  are  there  two  decrees,  and  must  he  apply  for  execution 
of  both  f]  Yes,  and  the  Chief  Justice  in  the  case  of  Bipro 
Doss  Oossain  v.  Chunder  Seehur  Bhuttacharjee  (1),  referred 
to  on  the  other  side,  draws  a  distinction  where  there  is  a  new 
judgment.  [Sir  M.  Smith.— On  what  ground  then  does  the 
time  run  from  the  date  of  the  High  Court  decree  ?]  Because 
the  appeal  proceedings    are  keeping   the   original     decree  in 


(1)  5  Mad.  H.  a  Rep.,  215,  (4)  6  B.  L,  R.,  App.,  146. 

(2)  No.  583  of  18d6.  (5)  6  W.  R.,  Mis..  98. 
13)  3  B.  L.  R.,  App.,  33.  (6)  5  B.  L.  R.,  611. 
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force  under   8.   20  of  Act  XIV    of  1859.    If  a  decree  in  the        ^^"^ 
Coart    of   Chancery   ia   appealed   to  the  Honse    of   Lords  and  Kistorinkbr 
aflSrmed,   it  is  still  the  decree  of  this  Court  of  Chancery.     The      "  J[ 
eflEect  of  making  the  twelve    years'    law    apply  would    be    to  chvinsfmB 
depart  from  the    intention    of   the    Legislature;    the   Act    in        Rot. 
question  was  passed  when    there  were  totally  different  Courts. 
[Sir  J.  CoLViLB.— By  the  Charter  the  briginal  side  retains  the 
law  of  the  Supreme  Court,  and  the  appellate   side  that  of  the 
Court  from  which  the  appeal  came;  and   if  Act  XIY  of  1859 
had  not  pa  sed,  the  Statutes  of  Limitation  would  apply  to  the 
original  side,  and  the  regulation  law  to  the  appellate  side  from 
the  Mof ussiL]     It  was  merely  abolishing  the  names,  but  the  new 
tribunals  followed  the  law  of  the   old  ones.     S.  1 9  of  Act  XIY  of 
1859  shows  what  proceeding  in  referred  to  in  s.  20.     There  must 
be  an  active  proceeding  and  an  actoal   litis  contestation    There 
is  nothing  to  show  the  appeal  was  actually  being  contested,  and 
the  object  of  the  Act  was  to  ensure  due  diligence.     The  Madras 
case    that    has  been    referred  to  on  the  other  side  appears  to 
be  more  correct  than  the  decision   in    Bombay  and  Calcutta, 
Their  Lordships  delivered  the  following  judgment  :— 
This  appeal,  though  the  facts  of  it  lie  in  an  extremely  narrow 
compass,  has  raised  several  questions  of  general  importance  and 
considerable  difficulty. 

The  appellants,  on  the  25ch  of  March  1862,  obtained  a 
judgment  against  the  respondents  for  the  sum  of  Rs.  9,500,  with 
interest  from  the  date  of  the  plaint,  and  costs  of  suit,  on  a  claim 
founded  on  an  agreement  to  pay  to  the  appellant,  Kistokinker 
an  allowance  of  Bs*  900  'per  annum  by  way  of  maintenance. 

The  respondent.  Raja  Burrodaca\|nt,  appealed  against  this 
decree  to  the  High  Court  of  Calcutta';  but  by  the  decree  of 
that  Court  made  on  the  8th  of  June  )863«  it  was  ordered  and 
decreed  that  the  decree  of  the  lower  Court  should  be,  and  the 
same  was  thereby  affirmed ;  and  that  the  defendant  appellant 
should  pay  to  the  plaintiffs  respondents  the  sum  of  Bs.  350^ 
being  the  costs  of  the  appeal,  with  interest  thereon  at  the  rate 
of  12  per  centum  pet  annum  frem  the  date  of  the  decree  to  the 
date  of  realization. 

A  petition  of  appeal  to  Her  Majesty  in  Cooncil  against  thja 


Digitized  byLjOOQlC 


106  BENGAL  LAW  EBP0RT3.  [VOL.  X. 

1872       decree  was  then  presentei  by  the  Rajah.     He  tendered  seonrity 

KisToKiNKCB  ^^^  costSy    and    the    nsoal  reference  wa.s  made  to  asoertain  its 

GuosB  Rot  sufficiency.    But  the  security  was  never  perfected.     On  the  8th 

BuKRODA-    of  April  1865^  he  presented  a  petition  to  the   Oourt,  suggesting 

^Y,       ^^^^  negotiations  for  a  compromise  between  him  and  the  appel* 

lants  were  pending,  and  praying  that  proceedings  in  regard  to 

the  appeal  to  England  might  be  stayed    for  two  months.    On 

the  same  day  the  appellants  filed  a  petition  consenting  to  that 

application^  and  praying  that  the  two  months  should  be  granted. 

The  Conrt,  on  the  4th  Angast  1865^  made  an  order  '*  p  istpon- 

ing  the  case  for  two  months,  as  there  were  hopes  of  the  parties 

coming  to  an  amicable  settlement.^'     The    two    months  expired 

on  the  6th  of  October»  and  nothing  eame  of  the  negotiations, 

and  on  the  9th  of  May   1866,  the  High  Court  struck  the  appeal 

off  the  file  in  de&nlt  prosecntion. 

• 

On  the  22nd  of  April  1867,  the  appellants  made  their  first 
application  to  the  Zillah  Court  for  execution  against  the  respond- 
ents. Their  application  was  in  the  tabular  form,  prescribed 
by  8.  212  of  the  Code  of  Procedure,  which  requires  the 
date  of  the  decree  of  which  execution  is  sought  to  be  mentioned 
with  other  particulars.  The  only  decree  so  specified  was  the 
decree  of  the  25th  of  March  1862.  But  the  fact  of  its  affirm- 
ance on  appeal  was  stated  in  the  next  column,  and  the  amount 
sought  to  be  levied  included  the  Bs.  350  decreed  by  the  High 
Court  as  the  costs  of  the  appeal.  On  the  27th  of  April  1867, 
the  Zillah  Judge  rejected  the  application  for  execution,  on  the 
ground  that  it  was  barred  by  s.  20  of  Act  XIV  of  1859, 
no  step  having  been  taken  since  the  8th  of  June  1863  to  keep 
tiie  decree  in  force  within  the  meaning  of  that  section. 

The  appellants  appealed  from  that  decision  to  the  High  Court, 
whidii  on  the  27th  of  November  1867,  ruled  that,  in  so  far  as 
the  appellants  sought  to  realise  the  amount  decreed  to  them  by 
the  original  decree,  their  application  for  execution  fell  within 
the  three  years*  limitation  of  the  20th  section;  but  that,  inas- 
much as  their  claim  for  the  costs  of  the  appeal,  being  Rs.  850, 
rested  on  the  decree  of  the  High  Court,  and  that  was  a  Court 
established  by  Royal  Charter,  they  were  entitled,  under  the 
19  th  section  of  the  Limitation  Act,  to  sue  out  execution  fOr  that 
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amoant  at  any  time  witbin  twelve  years  from  the  date  of  that        1872 
decree ;  and  the  case  was  sent  back  to  the  Zillah    Coart  with  xmicdiuxbT 
instractions  to  deal  with  ,it  accordingly.    The  appellants  have    CJHo«attor 
bronght  this  appeal  against  so  much  of  this  order  as  held  that    Bubroda- 
their  right  to  execution  for  any  part  of  their  demand  was  barred,  ^'^^^^^^^ 
bat  there  has  been  no  cross-appeal  against   that   part  of  the 
order  which  was  in  their  favor. 

The  argament  on  this  appeal  has  raised  the  following  qaes- 
tions : — 

I^^ — ^Is  the  execation  of  a  decree  of  the  High  Court  made  on 
appecQ  from  one  of  the  Courts  in  the  Mof ussil  to  be  governed 
by  the  20th  or  by  the  19th  section  of  Act  XIY  of  1859;  or^ 
in  other  words,  is  it  subject  to  the  three  years'^  or  to  the  twelve 
years',  rule  of  limitation  ? 

indly. — ^Whi«t  is  the  effect  of  a  decree  of  the  High  Court 
affirming  a  decree  of  a  Zillah  Court  T  Is  it  to  be  taken  to 
incorporate  the  latter  in  itself,  so  that,  for  the  purposes  of  exe- 
cution, the  decree  to  be  executed  is  ,  to  be  taken  to  be  a  decree 
of  the  High  Court  ? 

Srdly. — If,  on  any  ground,  the  decree  to  be  excuted  in  this 
case  is  to  be  deemed  subject  to  the  three  years'  limitation,  Jiad 
anything  sufficient  to  keep  it  in  force  within  the  meaning  of 
the  20th  section  been,  done  within  three  years  of  the  date  of 
the  application  for  execution  ? 

Upon  the  two  first  and  general  questions,  there  have  been 
conflicting  decisions  by  the  High  Courts  in  India.  The  order 
under  appeal  appears  to  have  been  the  earliest  which  decided 
that  decrees  of  the  High  Court  were  within  the  19th  section.  It 
has  been  followed  at  least  in  the  case  of  Chowdhry  Wahid  Ali  v. 
MulUck  Inayet  AU  (1)  in  Bengal,  decided  as  lately  as  the  6th 
of  September  1870,  and  it  has  been  recognized  as  sound  law  by 
the  High  Court  of  Bombay  in  the  oase  of  Bdpurdo  Krishna  v. 
Mddhardo  Bimrao  (2).  But  in  two  oases  decided  by  the  High 
Court  of  Madras  on  the  4th  of  March  1870  (3),  it  was  ruled  by 
Scotland,  C.J.  and   Bittleston,  /.  (apparently  without  any  dis^ 

(1)  6  B.  L.  R.,  52.  and  A.  P.    Kunhi  Perechcm  Kidavu  v 

(2)  5  Bom.  H.  B.  Elop.,  A.  C  ,  214.  Chembakat  Kasava  Panikw,  Mad.  H 
{3)Aru,7ichellathudayanY,V6ludayan,      C.  Eop.i 
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1872      sent  on  lliat  point  on  the  part  of  the  other  Judges  oomposing 
KiaioKiNKBB  *h©  F»iU   Bench  of  the  Court)  that   a  decree  of  the  High  Court 
GhosbEoy    made  on  appeal  from  a.Mofnssil  Court  ia  not  a  decree  of  a  Court 
BoRRODA-    established  by  Royal  Charter,    within  the  meaning  of  the  19th 
^"^^^^^^  section  of  the  Limitation  Act,  and  is  a  decree  subject    to  the 
provisions  of  the  20th  section  of  that  Act.    It  may  be  observed 
that  neither  in  these  Madras  cases,  nor  in  that  decided   at  Bom- 
hj^j,  was  the  determination  of  this  question  essential  to  the  deci- 
sion of  the  Court  upon  the  particular  appeal  before  it,   since  in 
none  of  them  had  the  period  of  three  years'  limitation,  if  calcu- 
lated from  the  date   of  the  decree  of  the  Appellate  Conrt,  ex- 
pired.   This  •uling,  however,  of  Scotland,  CJ.,  appears  to  have 
led  to  a  re-consideration  of  the    question  by  the    High  Court 
of  BengaL 

Their  L  irdships  find  that  in  a  oase,  not  cited  at  the  Bar 
during  the  argument,  which  is  to  be  found  among  the  Full 
Bench  Rulings  of  the  High  Court  of  Bengal  under  date  the 
12th  of  June  1871,  Bam  Charan  Bysak  v.  Lakhi  Kant 
Bannik  (1),  a  Division  Bench  of  the  High  Court  referred  for 
the  determination  of  the  Full  Banch  two  questions  in  the  fol* 
lowing  terms: — 1st,  whether  a  decree  of  the  District  Court 
affiftnedon  appeal  by  the  High  Court  becomes  a  decree  of  the 
last-mentioned  Court ;  and,  2udly,  whether  execution  of  that 
decree  of  affirmance  passed  by  the  High  Court  is  to  be  gov- 
erned by  the  provisions  of  s.  19  of  the  Statute  of  Limitation, 
Act  XIV  of  1859,  or  of  s.  20  of  that  enactment,  i.  e.,  whether  the 
rule  of  three  years  or  of  twelve  will  apply.  The  Full  Bench, 
consisting  oE  tlie  late  Norman,  J.  (then  acting  as  Chief  Justice), 
and  Looh,  Bayley,  Macpherson,  and  Mitter,  JJ.  unanimously 
decided  the  first  of  these  questions  in  the  affirmative ;  and  ruled 
on  the  second  that  when,  under  s.  361  of  the  Code  of  Proce- 
ij^re,  a  decree  of  the  Uigh  Court  on  its  appellate  side  is  trans- 
mitted to  the  District  Court,  which  passed  the  first  decree  in 
the  suit  for  execution,  it  will  have  the  effect  of  a  decree  of  such 
Courti  and  must  be  executed  within  the  period  limited  by  the 
20th  section  of  Act  XIV  of  1859.  The  preponderance,  there- 
ID  7  B.  L.  R.,  704. 
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fore  of  authority  in  India  is  now  in  favor  of  the  proposition  that       ^^ 
the  ezecation  of  decrees  of  the   High   Court  made  on    appeal  KiiroKiiixiit 
from  the  District  Courts  is  subject  to  the  three  years'  rule  of  ^*^^* 
limitation.    Their  Lordships  are  of  opinion  that  this  oondusion    Bumodi- 
IB  correct.  jrot. 

The  object  of  Act  XIV  of  1859  was  to  carry  out  a  recom- 
mendation made  many  years  before  by  the  Law  Commissioners 
for  India^  by  passing  one  general  law  of  limitation  applicable  to 
all  Courts  in  India.  It  is  hardly  necessary  to  rem  ark  that  the 
Legislature^  in  framing  the  Act^  had  then  to  deal  with  two  dis- 
tinct judicial  systems  :  the  one  consisting  of  what  had  been  the 
Courts  of  the  East  India  Company  and  m^y  here  be  called  the 
Mofussil  Courts;  the  other  the  Courts  established  in  the  presi- 
dency towns  and  elsewhere  by  Royal  Charter,  and  administer- 
ing to  all  within  their  jurisdiction,  subject  to  certain  statutory 
exceptions  and  modifications,  the  law  of  England.  The  law  of 
limitation  which  governed  the  former  was  to  be  found  in  the 
BeguLations  which  had  no  force  within  the  Presidency  towns ; 
whilst  the  law  of  limitation  which  governed  the  latter  consisted 
of  the  statute  of  Jamesi  together  with  such  other  portions  of 
the  statute  law  of  England  applicable  to  the  subject  (if  any) 
as  had  been  introduced  into  India,  and  the  general  rules  touch- 
ing the  effect  to  be  given  to  lapse  of  time  which  depend  on  the 
decisions  of  the  Courts  in  England.  It  is  not  surprising  that, 
in  framing  a  law  designed  to  be  common  to  both  systems  of 
judicature,  it  was  deemed  necessary  to  make  certain  exceptions 
to  the  general  rule  of  uniformity.  And  it  may  be  presumed 
that,  in  dealing  with  this  matter  of  execution,  the  Legislature 
was  moved  by  certain  reasons,  which  approved  themselves  to  the 
minds  of  those  who  were  conversant  with  the  administration  of 
justice  in  the  Mofussil,  to  subject  the  execution  of  the  decrees 
of  the  Mofussil  Courts,  whether  of  appellate  or  of  original 
jurisdiction,  to  the  three  years'  limitation  ;  whilst,  on  the  other 
hand,  being  pressed  by  the  weight  and  value  which  the  law  o£ 
EDgland  gives  to  a  judgment  or  decree  of  a  superior  Court, 
it  determined  not  to  reduce^ the  period  for  enforcing  the  decrees 
of  the  Supremo  Courts  to  loss  than  twelvo  years  Hence  the 
distinction  made  by  the  19th  and  20bh  sections  of  the  Act,  in 

17 
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i^2       which  the  term  "  Coarts  established  by   Royal   Charter '^  was 

KinoKiirKBB  obviously   used,   not  by   reason  of  anything  inherent  in  every 

GhosiRot    Gonrt  established  by  Hoyal  Charter,  but  simply  because  it  was 

BoBRODA-    thought  to  define  (whether  happily  or  not,   it   is   needless   to 

^^^'2)r'"^"  inquire)    certain  existing  Courts,   viz.,  the  Supreme  Courts  in 

the  three  presidency  towns  and  the  Recorders'  Courts  in   the 

Straits   Settlements,    and   possibly  to  include  other  Courts  of 

similar  constitution   and   functions  which  might  thereafter  be 

established.     The  same  term,  it  may  be  observed,  is  to  be  found 

in  the  preamble  of  Act  YIII  of  1859  rthe  Code  of  Procedure) 

which,  when  first  passed,  was  not  intended  to  have  operation  in 

the  Supreme  Courts. 

That  being  so,  we  have  to  consider  how  the  question  is 
affected  by  the  subsequent  amalgamation  of  the  two  systems  of 
judicature,  and  the  establishment  of  the  High  Courts  by  Let- 
ters Patent  under  the  powers  given  by  the  24  &  25  Vic, 
c.  104,  and  the  28  Vie,  c.  15.  It  will  be  convenient  to  speak 
only  of  the  High  Court  of  Bengal.  The  generaPscheme  of  the 
amalgamation  was  to  constitute  one  general  Court,  of  which  the 
Judges  sitting  in  various  Divisional  Courts  were  to  exercise 
the  t  unctions  both  of  the  Supreme  Court,  and  the  appellate 
Mofussil  Courts  (the  Sudder  Dewanny  Adawlut  and  the 
Sudder  Nizamut  Adawlut) «  all  of  which  were  abolished.  The 
powers  and  jurisdiction  of  the  Supreme  Court,  with  some 
slight  modification  of  the  latter,  were  transferred  to  the  High 
Court,  to  be  exercised  by  it  as  a  Court  of  original  jurisdiction  ; 
and  the  powers  and  jurisdiction  of  the  Appellate  Mofussil 
Courts  were  transferred  to  it,  to  be  exercised  by  it  as  an 
Appellate  Court.  But  the  law  to  be  administered  by  it  as  a 
Court  of  original  jurisdiction  was  substantially  that  previously 
administered  by  the  Supreme  Court;  whilst  that  to  be 
administered  by  it  on  appeal  from  the  Mofussil  Courts  was 
necessarily  that  of  those  Courts.  The  Code  of  Procedure 
( A^ct  YIII  of  1859)  was  indeed  made  the  Procedure  of  the  Court 
in  its  original  as  well  as  in  its  appellate  jurisdiction,  and  super- 
seded the  procedure  which  had  previously  obtained  in  the  Supreme 
Court.  But  that  Code  did  not  touch  the  subject  of  limitatioo^ 
which  continued  to  be  regulated  by  Act  XIV  of  1859. 
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So  far,  therefore^    there    can  be  no  ground  for  inferring  that 

there  was  any  intention    on    the    part    either  of  Parliament  or  Kmtoekikw 

Qbosb  Roy 
of  the  Crown  to   alter    the  period    within  which  a  decree  made         ^^ 

on    appeal  from    a  Mof nsBil   Court    could  be   executed*    The     ?°*^^i" 

decree,  like  the    decree    of    the  former    Sudder  Court,  was  to        Sox. 

be  sent  down  to    the    Lower   Court,    and  entry  to  be  made  of 

it  in  the  register  of    the    Lower   Court,  and  execution  sued  out 

there.    Every  reason  of  policy  which  induced  the  Legislature  to 

require   that    execution    to    be   issued  within  three  years  was, 

presumably,  as  operative  after  the    amalgamation  of  the  Courts 

as  it  was  before    that   event.     Accordingly,    one  of  the  learned 

Judges  who  decided  the  case  now  under  appeal  has  admitted  that 

his  construction  involved  consequences  *'  absurd''   in  themselves 

and,  presumably,  contrary  to    the  intention  of  the  Legislature* 

He  felt,  however,  bound  by    the   words  ^'  Courts  established  by 

Boyal  Charter/'    It  seems  to    their  Lordships,  considering  the 

date  and  history  of  the  Limitation    Act,  that  the  High  Court  of 

Madras  and  the  High  Court  of    Beniral,  in    its  decision  of  the 

1 2th    Juoe  1871,    were    warranted    in    holding  that  the  High 

Courts,  though    unquestionably  ''  Courts    established  by  Royal 

Charter"  in  the  broad  and    general  sense  of  the  term,  were  not, 

when  exercising    their    appellate   jurisdiction  from  the  mofusstl 

Courts,  such  Courts  within  the  meaning  of  Act  XIV  of  1859; 

There    remains    the    difficulty    occasioned    by  the  use^  of  the 

words  '^  such  Court,''  which  has  been  adverted  to  in  some  of  the 

Indian  cases  (1).     But  if  those  words  be  held  to  import  the  Court 

issuing  the   process    of    execution,    i.  e.,  the  Zi  Hah  Court,  the 

difficulty  would    equally    have    applied    to    the    decree  of  the 

former  Sadder  Court,    which,    not    being  tho  decree  c^  a  Court 

established  by    Royal    Charter,    would    have    been   subject  to 

no  rule  of  limitation.     It  seems   necessary  ta  construe  the  words 

'<  such  Courts"  as  meaning''  any  Court  not  established  by  Royal 

Charter  within  the  meaning  of  the  Act.'^    On  the  whote,  there- 

(1)  Act  XIV  of  \9S^  1 20.— <^  No  fro-  i^U  have  been  token  U>  enforoe  loob 

eew  of  exeontion  shall    issue  from  any  judgment,  decree  oc  order,  or  to  keep 

Coort  not  established  by  Royal  Charter  the  flame  in  force  within    three  yearSs 

to  enforoe  any  judgment,  decree  or  order  next  preceding  the  application  for  sno 

of  sach  Cosrt,  onless  some   proceeding  execation." 
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Wg       fore,  though  it  is  to  be  regretted    that    the  Indian  Legislature 
XnroDTHKBR  did  not,  upon    the    amalgamation    of  the  Courts,  provide  more 
QucBM  Rot   p^^ig^y  for  ^^  application  of  the  Limitation  Act,  and  possibly 
B0ftBODA-    of  other  statutes  to  the  new  Court,  their  Lordships  are  of  opinion 
2oY,        that  the  first  question    ought    to    be    determined  in  accordance 
with  the   rulings    of  the    High    Court  of  Madras  and  the  Full 
Bench  of  the  High  Court  of  Bengal.    The  sound  and  convenient 
rule    is  undoubtedly    that  the    Court  which  has  to  execute  the 
decree  of    the    Hig^    Court    should    be  governed  l^y  the  rules 
which  govern  the  execution  of  its  own  decrees  :  and  their  Lord- 
ships do  not  feel  constrained   by  the  words  of  the  statutes  or  of 
the  Letters  Patent  is  adopt  the  contrary  construction. 

If  this  be  so,  the  consideration    of  the  second  question  is  not 
necessary    for    the    determiuation  of   this    appeal,    since  it  is 
admitted  that  the  period  of    three  years,  if  calculated  from  the 
dote  of  the  decree  of  the  High    Court,    had    expired   before  the 
application  for  execution  was  made.     Nor,  indeed,  is  the  general 
question,  upon  which  there  have  also  been  conflicting  decisions 
in  India,  of  much    practical    importance,    since   it  is    admitted 
that  the  date  from  which    the    three  years  are  to  be  calculated 
is  the  date    of    the    decree    of  the    Appellate  Court, — whether 
that  decree  is  to    be    treated    as    the  decree  to  be  executed,  or 
the  appeal  of  which    it  is    the    termination  is  to  be  deemed  ''  a 
proceeding  taken  to  keep    the  orif^nal  decree  in  force.''     That 
an  appeal  prosecuted  to  a  decree  would  be  such  a  proceeding  is 
shown  in  the  case  of  Bipro  Does  Ooasam  v.  Ohunder    Seekhur 
Bhuitacharjee  {l),hoth    by    the    judgment    of  the  Full  Bench 
delivered  by  Chief  Justice    Peacock,  and  also  by  the  judgment 
of  this  Board,  delivered  by    Lord  Cairns,    in  the  case  of  Maha- 
raja Dkiraj  Mahtab  Chand  Bahadur  v.  Bulram  SiTig  Baboo  (2), 
on  the  14th  of  July  1870. 

The  state  of  the  Indian  authorities  upon  the  general  question 
seeps  to  be  this.  In  the  case  before  us,  the  High  Court  obvi- 
ously proceeded  on  the  principle  that  a  simple  decree  of  affirm- 
ance did  not  so  incorporate  the  mandatory  part  of  the  original 
decree  as  to  make,  for  all  purposes,  the  decree  of  the  Appellate 

(1)  7  W.  R.,  521,  No.  588  of  1866.  (2)  5  B.  L.  R.,  611. 
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Conrlf  ihe  sole  decree  to  be  exeeoied.  And  this  ruling  appears  ^^72 
to  have  been  followed  in  the  case  oi  Ohowdhry  Wahid  Ali  v.  £,  xoe  kkeb 
MuOich  Inayet  Ali  (1),  in  which  it  was  ruled  that,  in  order  to  ^«o«  ^^ 
make  the  decree  of  the  Appellate  Oourt  the  final  decree  in  the  Burroda- 
suit  for  all  the  purposes  of  execution,  it  was  necessary  that  it  should  koy. 
have  decreed  a  material  modification  of  the  original  decree.  The 
rule  80  expressed  seems  open  to  the  objection  of  vagueness.  The 
Full  Bench  of  the  High  Court  of  Bengal,  however,  in  the 
decision  of  the  12th  of  June  1871  (2),  already  referred  to,  has 
ruled  that,  whether  the  decree  of  the  Lower  Court  is  reversed' 
or  modified,  or  affirmed,  the  decree  pHssed  by  the  Appellate 
Court  is  the  final  decree  in  the  suit ;  and,  in  the  words  <  f 
Hitter^  J.,  *'  as  such,  the  only  decree  which  is  capable  of  being 
enforced  by  execution.''  And  that  is  in  accordance  with  the 
Madras  decision  already  cited.  ChW  Justice  Scotland's  words 
are — '^  Whether  that  decree  be  in  affirmance^  or  reversal,  ■  or 
modification  of  the  decree  app^4ed  jrom,  it  becomes  the  final 
decree  in  the  suit,  and  therefore  th&  decree  enforceable  by 
execution''  (3).  The  function  of  an  Appellate  Court  is  to  deter- 
mine what  decree  the  Court  below  ought  to  have  made.  It 
may  affirm,  reverse,  or  vary  the  decree  under  appeaL .  In  the 
first  case,  it  leaves  the  original  decree  sAanding,  superadding,  it 
may  be,  an  order  for  the  payment  of  the  costs  of  the  appeal,  ov 
for  interest  on  the  amount  originally  dacnreed.  In  the  other  two 
cases  it  substitutes  other  relief  for  the  relief  originally  given* 
In  all  these  cases  the  decree  of  ihe  Appellate  Court  may  be 
regarded  either  as  a  direction  to  the  Lower  Co^rt  to  make  and 
execute  a  decree  of  its  own  accordingly^  or  as  an  independent 
decree,  whether  it  is  to  be  executed  by  the  Appellate.  Court 
or  by  the  Lower  Court.  In  the  latter  case  a  further  question 
arises,  viz.,  whether  the  original  decre^i  if  wholly  affirmed  (or 
so  much  of  it  as  has  been  affirmed^  if  it  has  beep  partially  affirm- 
ed), is  to  be  treated  a,s  merged  or  incorporated  in  the  decree  of 
the  Appellate  Court  as  the  sole  decree  capable  of  execution,  or 
whether  both  decrees  should  be  treated  as  standing,  execution 

(1)  6  B.  L.  B.,  52.  r3)  AruneheUathudayan  v.  Veludctyan, 

(2)  Bam  Oharan  Byaak  v.  LahU  Kant  5  Mad.  H.  C.  Hep.,  SI  5,  p.  216. 
Bawnih,  7  B.  L.  R.,  704. 
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^^72       being  had  on  each  in  respect  of  what  is  ecjoined  by  the  one,  and 
KisTOKiNKSB  ^^^  expressly  enjoined  by  the  other.    In  this  country  the  nature 

GnosB  Rot   ^j^^  e£Eect  of  a  decree  on  appeal  woold  seem  to  vary  according; 

BuRftoDA-  to  the  nature  of  the  decree  under  appeal,  the  constitution  of 
^^'^oT?'^'  the  appellate  tribunal,  the  proceedings  in  appeal,  and  the  fact 
whether  the  record  or  merely  a  transcript  is  brought  up.  The 
determination,  however,  of  the  question  before  their  Lordships 
must  depend  on  the  provisions  of  the  Indian  Code  of  Proce- 
dure. It  is  clear  that»  under  that  Code*  whatever  decree  is 
executed,  is  to  be  executed  by  the  Lower  Court  in  which  the 
record  remains,  or  to  which  it  is  to  be  returned.  But  Sections  360, 
361,  and  362,  which  prescribe  the  form  of  the  decree  of  the 
Appellate  Court,  direct  a  copy  of  it  to  be  entered  on  the  regis- 
ter, and  treat  that  decree  as  a  decree  to  be  executed,  seem  to 
exclude  the  notion  that  it  is  a  mere  direction  to  the  Lower  Court 
to  pass  and  execute  a  certain  decree.  If  the  question  were  ree 
Integra,  their  Lordships  would  incline  to  the  view  taken  by  the 
Judges  of  the  High  Court  in  the  present  case,  viz,,  that  the 
execution  ought  to  proceed  on  a  decree,  of  which  the  mandatory 
part  expressly  declares  the  right  sought  to  be  enforced.  Con- 
sidering, however,  that,  for  the  reasons  already  given,  the  ques- 
tion is  not  of  much  practical  importance,  their  Lordships  will 
not  express  dissent  from  the  rulings  of  the  Madras  Court  (1) 
and  of  the  Full  Bench  of  the  Bengal  Court  (2),  further  than 
by  saying  that  there  may  be  cases  in  which  the  Appellate 
Court,  particularly  on  special  appeal,  might  see  good  reasons  to 
limit  its  decision  to  a  simple  dismissal  of  the  appeal,  and  to 
abstain  from  confirming  a  decree  erroneous  or  questionable,  yet 
not  open  to  examination  by  reason  of  the  special  and  limited 
nature  of  the  appeal.  Their  Lordships  may  further  suggest 
that  in  all  cases  it  may  be  expedient  expressly  to  embody  in  a 
decree  of  affirmance  so  much  of  the  decree  below  as  it  is  intended 
to  affirm,  and  thus  avoid  the  necessity  of  a  reference  to  the 
superseded  decree. 
From    a  passage  in    the  judgment    of  Mitter,  J.,  already 

^1)  Atm^adiitUMhMdayim  v.    FeUfdoyan,      (2)  Ram  Chmran  Bytak  v,  Lakhi  Ximl 
6  M&d.  H.  C.  B«p.,  216,  p.  2ia  Bannik,  7  B.  L.  B.,  704. 
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referred  to^    it  appears  to  have  been  decided  in  India  (I)  that       i872 
what  are  there  termed  *'  the    decrees  ol  the   Privy   Council/'  Kwiokinkib 
are  not  subject  to  any  law  of  limitation.    That  question  is  not  Ghosb  Rot 
before  their  Lordships^  and  if  it  ever  arisesi  must  be  dettr-    Bubsoda- 
mined  on  its  own  merits.    The  ground  of  the  decision  seems  to  ^^^q^!*^^^ 
have  been   that  the  order  of  Her  Majesty  in  Couocil  being  an 
act  done  by  virtue  of  her  prerogative,  it  was  not  competent  to 
the  Indian  Legislature  to  limit  the  time  within  which  that  order 
could  be  enforced.     Thir  Lordships   desire  to  say    that  they  are 
not  prepared^  without  full  argument  and  consideration^  to  accept 
this  ruling  as  correct.     Should  the   question  ever  be  brought 
here,  it  will  have  to  be  considered  whether  the   order  in  Council, 
which  is  not,  properly    speaking,  the  decree  of  a  Court,  but  on 
order  of  Her  Majesty  made  on  the  recommendation  of  a  Com- 
mittee of  Her  Privy  Council,    does  more    then    prescribe  what 
shall  be  the  final  decree  in  the  cause,  leaving  it  to  be  executed 
by  the  ordinary  process  of  the  Courts  in  India,    It   may  well 
thus  finally  ascertain  and  define  the  rights  of  the  parties,  with 
out  relieving  them  from    the  obligation  imposed  upon  them  by 
the  general  law  of  enforcing  those  rights  with  due  diligence, — a 
matter  with  which  the  prerogative  has  no  concern. 

The  result  of  what  has  been  said  is  that  the  determination  of 
this  appeal  must  depend  on  the  third  question,  viz,  whether 
any  proceeding  su£Bcient  to  keep  the  decree  in  force  within  the 
meaning  of  the  20th  section  was  had  between  the  8th  of  June 
1863  and  the  22nd  of  April  1867,  the  date  of  the  application 
for  execution.  It  has  been  argued  that  the  presentation  of  the 
petition  of  appeal  to  England  was  such  a  proceeding,  and 
that  the  period  of  limitation  was  to  be  calculated  from  the 
9th  of  May  1866,  when  that  petition  was  finally  dismissed. 
It  was  further  argued  that  the  filing  by  the  appellants  of  the 
petition  consenting  to  the  respondent's  application  for  further 
time  to  prosecute  his  appeal  was  such  a  proceeding,  and  that 
the  time  was  to  be  calculated  from  the  date  of  the  petition  (the 
8th  of  April  1865^^  or  from  the  4th  of  October  1865.   when  the 

(1)  Anandnmayi  Dasi  v.  Pumo  Chandra  B&y.    Cage  No.  669  of  1865  5   24th 
August  1866. 
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1872  two  months  granted  eipired.  Their  Lordships  are  of  opinion 
KisTOKiNKBK  ^^^^  thcro  is  no  ground  for  the  first  contention; that  the  respond- 
GnoBB  Rot  ent's  petition  of  appeal,  being  a  proceeding  taken  in  order  to 
BvsBoDA.  destroy  the  decree,  cannot  of  itself  be  treated  as  a  proceeding  to 
^^^y!**^"  keep  it  in  force ;  and  in  this  opinion  they  are  supported  by  all  the 
Indian  authorities  cited,  except  the  observations  of  Holloway,  J., 
in  the  Madras  case  (1).  It  is,  however,  admitted  that,  had  the 
appeal  to  England  been  allowed,  the  present  appellants,  being 
respondents  to  it,  and,  as  such,  supporting  the  decrees,  would 
have  biE^en  entitled  to  sue  out  execution  at  any  time  within 
three  years  at  least  after  the  final  dismissal  of  that  appeal. 
The  appeal,  it  is  true,  never  was  allowed  ;  but,  during  the 
period  between  the  date  of  the  presentation  of  the  petition  and 
that  of  ifcs  dismissal,  the  allowance  of  the  appeal  depended  on  the 
respondent's  compliance  with  the  rules  which  regulate  the 
admission  and  allowance  of  appeals  to  England ;  and  the  appel- 
lants had  a  right  to  intervene  and  see  that  there  was  a  compliance 
with  these  rules,  particularly  with  such  of  them  as  relate  to  secu- 
rity, and,  in  the  event  of  non-compliance, to  insist  on  the  dismissal 
of  the  petition.  In  their  Lordships'  opinion,  there  isi  in  this 
case,  sufiicient  evidence  that  the  appellants  did  so  intervene. 
The  petition,  by  which  they  consented  to  the  application  for  two 
mouths'  further  time,  is  pregnant  evidence  of  this  fact ;  for  unless 
they  had  then  been  active  parties  to  the  proceedings,  their  consent 
would  have  been  unnecessary.  Their  Lordships,  thereforo, 
though  they  would  have  been  glad  to  have  had  fuller  evidence  of 
what  was  actually  done  in  this  matter,  have  come  to  the  conclu- 
sion that  there  was  at  that  time  such  a  contestatio  between  the 
parties  touihing  the  allowance  of  the  appeal  to  England  as 
suffices  to  bring  this  case  within  the  principle  laid  down  by  Lord 
Cairns  in  the  case  of  Maharaja  Dhiraj  Mahtab  Chand  Baha- 
dur V.  Bulram  Sing  Baboo  (2)  already  referred  to,  and  to  relieve 
their  Lordships  from  the  necessity  of  depriving  the  appellants 
of  the  fruits  of  what  appear  to  be  just  decrees  by  the  appli- 
cation of  the  statute  of  limitations. 

(\)  Aninachellathudayan  v.  Veludayan,    (2)  5  B.  L.  R.,  611. 
5  Mad.  H.  G.  Rep.,  45. 
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Their  Lordships^  therefore^    will  humbly  adyise  Her  Majesty  1^72 
that  this  appeal  ought  to  be  allowed  ;  that  the  orders  of  the  Zillah  KiaxoKm^EB 

Judge  and  of  the  High  Court  ought  to  be  reversed  j  and  that  ^^osbBot 

the  appellants  ought  to  be  declared  entitled  to  sue  out  execution  Bubroda* 

of  the  deoreesi  and  to  recover  also  the  costs  of  the  proceedings  Hot. 
in  execution  in  both  the   Indian    Courts.    They  will    also  be 
entitled  to  the  costs  of  this  appeal. 


Agent  for  appellants  :  Mr.  Barrow. 
Agent  for  respondents  :  Mr.  Wilson. 


Appeal  allowed. 


APPELLATE  CIVIL. 


Before  Sir  Biohard  Oouch,  Ki,,  Chief  Juitice,  and  Mr,  Justice  Bayley, 

POORNO  SINGH  MONIPOGREE,  akd  othebs  (Dbpendamts)  v. 

HURRYOHUBN  SURMA  H  (Plaintot).*  J  872 


Pre-emption^E'uropeana'^Cachar. 

The  rifrht  of  pre-emption  arises  from  a  rule  of  law  by  which  the  owner  of  the 
land  is  bound.  It  is  essential  that  the  vendor  should  be  subject  to  the  rule  of  law. 
Therefore,  where  the  vendor  of  certain  land  situate  in  Cachar  was  a  European^ 
the  Court  held  that  there  was  no  right  of  pre-emption. 

This  was  a  suit  brought  by  Hurrycham  Surmah  againsli 
Thomas  Ackroyd^     as  am-mooktear  of  Charles  KoeglarandA* 

Hnni^  vendor,  and  Poorno  Singh,  Monipooree,  and  others* 
purchasers,  to  enforce  his  right  of  pre-emption  and  to  obtain  posses-^ 
Bion  of  certain  land  in  Mouzah  Nemye  Chandpore,  in  Pergannah 
Hallakandy,  in  Cachar. 

The  defendants  contended  that  although,  by  local  custonlj 
the  law  of  pre-emption  applied  to  Hindus  in  some  places^  it 
bad  nothing  to  do  with  Europeans ;  that,  even  if  it  did  apply 
to  Eur(^)eans>  the  preliminaries  had  not  been  duly  performed  | 
and  that  the  plaintifE  was  neither  a  neighbour  nor  a  co-*partner« 

The  Deputy  Commissioner  of  Cachar  fixed  {inter  atia)  the 
following  issues  :— 

*  Begular  Mpp^tAy  No.  204  of  1871,  from  the  decrees  of  the  Officiating  Deputy 
CcmmiaaioDer  of  Caehar,  dated  the  Uth  Jane  1S7X* 

18 


Sept.  4. 
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^^i^^  ''Are   Enrqpeansboimdbylihelawof pre-eisptioninCaQhi^rF' 

IV>^airo      ^^^  *^  Are   the  poFohaaera    and  pre-amptor    a&eted   by    tho 
Moi^ME    '*®*  **^  *®  vendor  is  a  Christian  f '' 

V,  '  He  found  that  no  proof  had  been  addaoed  bj  the  plaintiff  to 
^'^S^H.**  P*^^®  *****  *^®  custom  applied  to  Europeans ;  that  the  plaintltf'a 
right  was  not  thereby  loat^  as  th^  parohaaer  was  a  Hiada  ^ 
that  the  custom  of  pre-emption  prevailed  in  Gaohar  ;  that  tii9 
right  belonged  to  the  Hindu  pre-emptor.  He  further  found 
that  the  preliminaries  had  been  duly  performed.  He  accord- 
ingly passed  a  decree  in  favor  of  the  plaintiff  for  possession  of 
the  land  in  dispute  on,  payment  of  Bs.  6^500^  and  dismissed  the 
suit  as  against  Thomas  Ackroyd  with  costs. 

The  defendants,  Poomo  Singh,  Goona  Singh,  and  Jadub 
Singh,  Monipoorees,  appealed  to  the  High  Court. 

The  Advocate-General,  offg.  (Mr.  Paul),  (Mr.  OolUs  with  him) 
for  the  appellant. 

Mr.  Woodroffe  (Baboo  TarrucJenath  Sen  with  him)  for  the 
respondents. 

The  Advocate^Qeneral  (for  the  appellant)  contended  that 
there  was  no  evidence  that  the  custom  of  pre-emption  prevailed 
throughout  Cachar.  It  must  be  proved  that  the  custom  is 
^plicable  to  Christians ;  it  must  be  shown  that  they  have  adopted 
^irr-BqAoo  Moheshee  Lai  v.  Ohriatian  (1).  The  plaintiff  rnqst 
shoT?  that  the  claim  was  binding  against  the  defendants— 
BoIhm  Uohe^h  Loll  y.  Christian  (2).  Mahomedan  law  o£ 
pre-emption  is  not  binding  on  any  purchaser  other  than  a  Maho- 
Tfieia^Xi^—$heikh  Kudratulla  v.  Mahini  Mohan  8haha  (8).  The 
rif^ht.of  prQ-^mption  exists  against  the  vendor  only,  who  more* 
^i^er  n^Q^  be  a  Mal^omedan. 

Mr.  Woodroffe  (for  the  respondents)  contended  that  the 
custom  prevails  in  Cachar.  The  right  of  pre-emption  does  not 
create  a  disability  in  the  vendor,  but  it  is  the  right  of  the  pre- 
emptor.     A  local  custom  binds  all  the  people  of  the   locality. 

(i;  6  W.  ft,  250       (2)  8  W.  R.,  446.         (3)  i  B.  L.  R.,  F.  B.,  1£4. 
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HiB  figU  wm  be  olaimiMl  by   all  persons  wiAont  disUnotion       ^^^ 
ci  ereed ;  feibe  Maoxiftghten'd  Mafaomedan  Lav^  Oh*  iv,  para.  ^.      PookW) 
At  the  qutOM  pi^yails  in  Caolwr^  ]the  defendanta  aore  bound  H«S^atft» 
by  the    custom.    Baboo   Mohesh   LaU   v.    Ohridim  (1)   does  jjj^^;^,^,^ 
m*   itpply  to    the   present   case.     The  right   of  pre^nption     submah. 
attmihon  agdnst  the  porehaser,  not  against  the  yendor,  thdr^or# 
tin    ereed  of  the  tendor  is   immaterial— ^tfMammi^  LatUm   v. 
£fcyro  Bam  (2)/    [Batlby,  J,— The  la^  directs  tile  prt?-emptor 
to  go  to  the  veador  to  ciry  alond, — '^  I  have  panibased^  &o/'] 
The  pre««taiptor  may  go  to  the  vendor  or   yendee*   ot  to  the 
land  sold.     The  person  to  be  diseised,  is  the  person  agaiiiM 
trhom  Uie  right  is  claimed,  that  id,  the  tendee,  lor  the  right  of 
pit»-dmption  does  not  ariae  before  the  sale  is  complete.    If  any 
right  remained  in  the  yendor^  no  right  of  pre-emption  would 
iiria&'^^wdayal  Mundar  y.  Baja  Teknarayan  Sing  (S).* 

iZ%6  Advocate-General  in  reply. 

Ck)ncH|  G.J. — In  the  first  of  these  appeals  Poorno  Singh, 
Qoona  Singh^  and  Jadub  Singh,  Monipoorees,  the  defendants^ 
Nos.  2,  13,  and  38  in  the  original  suit,  are  the  appellants,  and  the 
prinoipal  objection  taken  in  the  grounds  of  appeal  is  that  the 
Tight  of  pre-emption  claimed  by  the  plaintiff  did  not  exist  as  to 
aU  or  any  part  of  the  land  in  suit,  as  the  vendors  to  the  appel- 
lants and  dieir  co-defendants  were  Europeans. 

No  issue  was  raised  ,in  the  suit  as  to  whether  the  law  of 
pre-emption  prevailed  by  local  custom  in  Cachar  where  the  land 
is  sitnated,  or  as  to  whether  the  appellants  as  Hindus  were  bound 
by  it.  The  appellants  in  their  written  statement  alleged  tha|. 
the  law  had  nothing  to  do  with  Europeans  from  whom  they  pur. 
chased ;  that  the  plaintiff  was  not  a  co-sharer  or  a  '^  neighbour  ;'^ 
and  that  he  never  legally  performed,  or  observed  the  necessary 
prdiminaries.  This  being  a  regular  appeal,  if  it  appeared  to  us 
essential  to  the  right  determination  of  the  suit  upon  the  merits 
that  the  other  questions  should  be  determined,  we  might,  under 
8.  S54  of  the  Code  of  Procedure  refer  them  to  the  Lower  Court  to 

(1)  8  W.  B.,  W.       (2)  S  W.  E^  255.       (8>  B.  L.  B.,  Sup.  Vol,  166, 
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^^^       be  tried  ;  bat  we  think  it  is  not  essential,  as,  in  onr  opibion^  tfie 
PooRNo     ^^  >8  not  within  the  law  of  pre^^nption^  assnminfr  tliat  itdoes 
Mo^Fol^Bs,  F^^^^  ^^  Caohar,  and  that  tim  i^ellants^  the  pnrohasers,  are 
r.         governed  by  it. 
SuRMAH.         ^^  plaintiff  who  claims  the  right  of  pre-emption  is  a  Hindu, 
and  the   vendor,   Mr.  Aokroyd,  is  'a  European.    The  Deputy 
Commissioner  on  the  issue  whidi  was  &amed,  ^'  Are  Europeans 
bound    by   the  law    of    pre-emption   in    Cachatf"      sayu  he 
finds  that  only  two  cases  are  on  record  in  the  Courts  in  Caefaai^ 
in  which  Christians  or  Eurdpeans  have  been  parties  in  cases  of 
this  nature,  and  that  he  does  not  think  that  these  two  cases  aiford 
any    positive   evidence  on  the  subject.     Having  said  this  and 
found  that  issue  for  the  defendant    Ackroyd,    upon  whtoh  he 
dismissed  the  suit  against  him  with  costs,  he  proceeded  to  dedida 
upon  the  last  issue  he  had  framed  as  to  whether  the  purohasdra 
and  pre-emptor  are  affected  by  the  fact  that  the  vendor  is  a 
Christian,  that  they  are  not.    The  reasons  he  gives  for  this  are 
that  it  does  not  appear  to  him  to    be  just  that  the  privilege 
should  extend  to  the  Hindu  purchasers  who  have  nothing  to  do 
with  the  seller's  exemption,  and  that  it  seems  to  him  that   in 
Caohar  it  is  most  important  that  the  right  of  a  sharer  in  land  to 
pre-emption    should  be  most  carefully  guarded.     The  law    of 
pre-emption    was    much    considered    in    Sheikh  Kudratulla  v 
Tdhini  Mohan  Shaha  (1),    where  it  was  held  by  the  late  Chief 
Justice    and   Kemp    and    Mitter,    J.J.,     that   a    Hindu    pur- 
chaser is   not   bound    by    the    law  in  favor  of  a  Mahomedan 
co-partner,  although  the    co-partner  from  whom  he  purchased 
was  a  Mahomedan,  the  plaintiff  having  failed  to  prove  that  the 
Hindus  in   the    district   had    adopted    the     custom.      On  the 
other  hand,  Norman  and   Macpherson,   J.J.,  held  that,  when- 
ever    a    Mahomedan   has   a    right   of   pre-emption,    it  is  not 
defeated  by  the  mere  fact  that  the  purchaser  is  a  Hindu.     The 
question  was  referred  to  a  Full  Benoh  in  three  cases,  but  in  all 
of  them  the  vendor  was  a  Mahomedan,  and  the  question  raised 
in  this  appeal  did  not  arise.     In  the  argument  before  us  for 
the  respondent,  some  expressions  of  Mitter,  J.,    and  the  Chi^ 


(1)4B.L.B.,F.B.»134. 
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Jufltioe  wave  Telied  upon  m  showing  that   the   vendor  need       W8 
not   beftMahdmeduift  bntlMiink  no  snch  infermce    can    be     Poosno 
dnMTn  from  them.    That  question  was  notoader  oonsideration,  Mo^^^rbb 
and  the  worda  wave  need  with   reference  to   a    case  in  which         v. 
tiMveador   waia   Mahom^an.    Mr.  Woodroffe,  #bo  afipeared  ^"^^^^^ 
bat  tiieiespondeot^  admitted  that  he  coald  not  prodnoe  any  case 
in  wUek  the  Jaw  oi  pre«emptioahad  been  apidied,  and  the  Tender 
was  not  goyeraed^by   it  either  as  a  Mahomedan  or  by  .cimtom. 
Theahasneooi  any  snchcaeej  the  law  being  freqnently  insisted 
npoe,    goes  far  to  show  what  js  the  law.    It  appears  to  as  that 
the  right  of  pre-emption  arises  from  a  rale  of  law  by  which  the 
owner  of  the  land  is  bound.    When  a  Mahomedan  acquires  land* 
it  becomes  subject  to  the  law  in  the  same   manner  as  it  become^ 
subject  to   his   law  of   inheritance.    If  there  ceases  to  be  an 
owner   who  is  bound  by  the  law^  either  as  a  Mahomedan  or  by 
custom^  the  right   no  longer  exists.    It  is  not  annexed   to   the 
land    so  as  to  continue  to  affect   it  when  it  has  been  transferred 
to  a  person  not  bound  by  the  law.    The  right  also  is  not  a  mere 
personal  one  in  the    pre^mptor.    '*  The  cause  of  it  is  the  junc- 
tion of  the   property  of  the  ahafee,  or  person  claiming  the  right 
with  the  subject  of  purchase/'    Baillie^  471.     He  has  it  only  as 
a    co-sharer  or  neighbour,   and  on  his  ceasing  to  be    either  his 
right  is  gone.    We  think  it  is  essential    that  the  vendor    should 
be  subject  to  the  rule    of  law.     If  it  were  not  so,  a    Mahomedan 
might   become  a    partner  in  an  estate    owned  by  Christians  or  ' 

HindMi   which  they  could  not  prevent^  and  then  he  might   pre- 
vent their  selling  their  shares  to  any  other  person. 

The  decision  of  the  Lower  Court  that  the  law  of  pre-emption 
applied  in  this  case  is  therefore,  in  our  opinion,  wrong ;  and  on 
tiiis  ground  the  decree  should  be  reversed,  and  the  suit  dismissed 
with  costs  as  against  all  the  defendants. 

Upon  the  fourth  issue,  the  Deputy  Commissioner  says — "There 
can  bp  no  doubt  whatever  that  Qaro  Thakoor  (the  plaintiff)  fully 
and  exactly  performed  all  the  preliminary  conditions  necessary 
to  enforce  the  right  of  pre-emption  when  he  heard  of  the  sale 
on  the  spot  to  the  purchasers  actd  the  seller,  that  is  to  say,  if  the 
real  sale  was  the  sale  .on  18th  May.  The  evidence  on  these 
points  is  perfectly  good.''    We  think  there  may  be  some^  if  not 
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^^^^       AoostderAWBi    doitbt   tirhetheftbG   preli«ttiii*i^  ^Wn^WDnt  i^or* 

PooRMVi     performed^  and  whether  there  #ag  any  thing  tn^tm  tbte  in  atleiUpi 

Mownwlii   ^  *^®  plaintiff  t6  induoe  the   pnrehagers  tb  gira    ap  ttieir  hwt^ 

V.        gaiii  to  kim  ;  and  it    would  be    more   ss^faeterjit  if  the   yxAff^ 

^livJ^i^  n^<^  showed  that  the  Deputy  CommiesieMf  had^refolly  eoo^ 

sidered  Ae  o^denOei    He   mfety   hate   doheeo,   and  w^tkvub 

aappoee  tksA  he .  has  :  hot  hi^  jndffiBeat  on  either  iebod  Titeeb    a 

Bttopicion  thtit  he  faea  not  givea   the  qae^oii    the  foil  Qcmatder-r 

ition  itxe^uired.    As   w^  an^  of  ophuon    on  the  dther   ftfeomt 

that  the  Bait  shoold  be  dismissed,  we  thiol:  it  is  not  ii9oe9flery. 

to  decide  whether  the  preliminaries  were  dvlj  perforihedi 

Appeal  allowed. 


OBIGINAIi  CIVIL. 

Before  Mr-  SusHee  Maepherson, 
MOTHOORItaatlN  BO Y  V.  XADOOMONfiY  DOSBBS  Amimrsnii. 


1872 
Dec.  11.      Jurisdidion  of  High  Ootirt — tiause  of  Action— Promissory  Note-^LeiterB 
'  Patent,  1865,  ^l  1 1 

The  Higli  Ocmrt  has    no  jilriicliolioii  to  entdrtoin   A  anifc   Ijroiigbi  wpon  a  prd— 
See  also      missory  note  aiade  without,  but  payable  within,  ike  local  limits  oC  its  juriadiction 
13  B  l!b!  464!  ^^^®  ^  institute  the  suit  not  haying  been  first  obtained* 

This  was  a  bait  to  i^eeover  the  prinoipal  andioterest  chsd  oil 
a  promissory  note  exeoooed  by  the  defendants  at  Shamnegger^ 
and  made  payable  to  the  plaintiff  in  Calcutta.  Leave  to  sue 
had  not.been  obtained  before  the  institution  of  the  suit. 

Mr.  l^ranaon  and  Mr,  Sutherland  for  the  plaintiff. 

Mr.  Woodroffe  and  Mr^  Fisrguason  for  the  defeodanta. 

Mh  Woodroffe  took  the  preliniinary  objection  that  the  Conrt 
had  no  jurisdiction. 

Mr.  Brilnlo9l.-uJ^bedef•ndhlnt;^l  written  8t&tQin<6ht  A[)6«taofe 
raise  the  questioB  of  watit  of  jurisdibtiM,  «nd  it  i6%bo  ktdto 
t-sjee  it  mow,  [Mvi  Woo^o^.^Thb  plea  oi  want  of  jariddio* 
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tioft  oaa  be  mw^i,  at  aoy  fitoge  of  the  propeeding  i ;  wxA  if  the  ^^^  ^ 
dflfendftut  omits  to  plead  it»  the  Coart  wiUi  of  its  own  motion^  Mothdob. 
take  cogntsaaiee  of  jt.  MAePHnaoM,  J.-^If  the  cause  of  aotkm  ^"^^.  ^ 
wee  pfurtity  wilhia  th^  jurisdiotioR,  may  I  not  now  give  the  plain-'  •^^*?J^J!^ 
tiff  leave  to  ^ne  nader  ol.  12  U  the  Letters  Patent,  1866  ?  Mr. 
Wfod^^-^l  wbmit  not :  leave  to  eoe  nmst  b^  obtf^ii^  before 
tiie  inatitntion  of  the  9mtr^8haihh  Abdool  Homed  v.  Pramotkot 
nauth  Base  (1).]  In  jffie  case  of  DeSmza  v.  CoIsb  (2)  in 
which  tke  question  of  jurisdiction  was  fally  discnssedi  and  the 
aothoritiee  peviewed>  HoUoway,  J.,  laid  down  that  there  is  a 
rompetent/prKm  wherever  a  plaoe  can  be  indioated  to  which  the 
right  and  its  ^nfjractioQ  can  both  be  referredi  because  there  is  a 
cappe  of  aotioii  a|id  the  whole  cause  of  action.  The  immediate 
ca^^e  of  action,  and  not  the  cause  of  that  cause  of  action  is  what 
gives  jurisdiction^  Here  tb^  note  was  payable  in  Calcutta,  and 
the  immediate  pau^e  of  action,  therefore,  arose  within  the  juris- 
diction. In  LtLchmee  Ohund  v.  Zorauur  Mull  (3),  where 
advances  were  made  in  pursuance  of  a  partnership  contracti  the 
Pfivy  Goupcii  held  that  the  cause  of  action  for  the  balance  of  such 
advances  arose  at  the  place  where  the  payment  of  such  balance 
would  have  to  be  made.  Where  decisions  of  the  Privy  Council 
arfi  in  emflict  with  decisions  of  the  Courts  at  Westminster,  this 
Coivt  must  attach  greater  weight  to  the  decisions  of  the  former 
tribunal  ;  and  the  more  so  since  the  common  law  decisions 
depend  upon  the  narrow  construction  of  the  Country  Courts'  Acts* 
The  High  Court  hits  a  more  extensive  jurisdiction  tha9  an 
English  County  Court*  If  the  defendants'  contention  be  cor- 
rect, there  would  be  a  class  of  cases  which  could  not  be  brought 
as  of  right  in  any  Court,  a  result  which  could  never  have  been 
intended  by  the  Legislature.  The  Full  Bench  ruling  of  the 
Agra  High  Court  in  Prem  Shook  v.  Bheekoo  (4)  supports  the 
plaintiff's  view. 

Mr.  TFoodro/e.^The  case  of  DeSouza  v.  Coles  (2)  has  been 
dissented  from  by  Phear,  J.,  in  Earjiban  Das  v.  Bhagtban  Deis  (5). 
Luck^mee  Chundv.  Zorawur  Uull   (3)  is  distinguishable;  it  was 

(1)  1  I.  Jur..  218.  (4)  3  Agra  H.  0.  Rep.,  242. 

(2)  3  Mad.  H.C.  Rep, 384, at  p. 414.    (5)7B.L.R.,  102. 

(3)  8  Moo.  A,  291. 
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iffl^  a  decision  upon  the  Bengal  Begolation  II  of  1803^  tlie  langaage 
HoTOooB^  of  which  difiEers  widely  from  that  of  cL  12  of  the  Letters  Fkite&t. 
mohuhKot  So  the  case  of  Prem  Shook  y.  Bhsekoo  (1)  was  upon  the 
jADooioi^OT  oonstrnction  of  Act  VIII  of  1859,  s.  5.  In  cl.l2  of  the  Letters 
I^atent,  the  words  '^if  the  canse  of  action  shall  have  arisen 
wholly,  or  in  part,"  clearly  show  that  the  Legiriatnre  regarded 
the  cause  of  action  as  something  divisible;  see  Cherry  ▼• 
Thompaon  (2),  Sichel  v.  Boroh  (3),  JteauTchwnder  Sein  t. 
lyCruz  (4)'  and  Oreesehunder  Bonnerjee  v.  CoWm  %$).  Te 
the  argument  founded  npon  the  probable  intention  of  the  Legis- 
lature, it  may  be  answered  that  the  domicile  of  the  defendant 
would  always  give  a  complete  forum — Oherry  v.  Thompsonr  (8). 
The  High  Court  on  its  original  side  is  only  a  District  Ooart» 
having  Calcutta  for  its  district :  it  has  no  such  extensive  juris- 
diction as  is  contended  ior—The  Indian  Oartying  Company  v. 
McCarthy  (6)  and  Sreemutty  Lalmoney  Vossee  v.  Jvddoonauth 
Shaw  (7). 

Macphbrson,  J.,  held  that  the  Court  had  no  jurisdiction 
to  entertain  the  case*  llie  suit  was  accordingly  dismissedi  but 
without  costs* 

SuitdismisBed. 

Attorneys  for  the 'plaintifiE:  Messrs  Swinhoe,  Law  and  Co. 

Attorney  for  the  defendants  :  Mr.  Carrulhers. 

rO  Agra  H.  O.  Eep.,  242.  (5)  2  Hyde, 79. 

(2)  L.  B.,  7  Q.B.,  673,  («)  1 1  Jur., 61. 

(3)2H.&a,954.  (7;I<i.,  3W. 
(4)  IL  Jur.,  233. 
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SKUSXf  gKQWIBH  (Appwlw)  v.  30PHIA.  BVf)UNA  pRPJJ  aj8»      ^  ^^^ 

0THBB8  (ResPONDBNTS.)  |*g7| 

Deo.  11, 12> 
{Om  appeal  Cram  tlio  High  Oonrl  of  Jn<Soatiurek  Nortih  Western  Fnmooes^        ^  20. 

Guardian  a^nd  Wcvrd-^uatody  of  Qhild^Act  tX  of  ISQl—UeHgion—Adop^ 
iionofMdhomedan  Edigionfor  Purpose  of  Ma/rriage^Bigam/y^Speeial 
Leace  to  appeal. 

A  o&ildi  tbp  pffspruiig  of  »  Christian  marriage,  was  livix^  after  her  father's  4eath 
under  the  protection  of  her  mother.  A  married  man,  a  Christian,  eame  to  live 
wf<ili  her  mother,  and,  in  orider  to  legalize  their  interoonviei  he  and  the  meilfaer 
WeaoKB  IDahoqiedaaft,  and  were  married  in  Kahomadiui  form,  Abont  ihi^  yie^ 
after,  when  the  child  had  attained  the  age  of  fonrtepn,  some  of  her  relatives  app- 
Ked  lor  and  obtained  an  order,  imder  Act  IX  of  1861,  that  the  ((irl  be  remored 
lrfnpitliog«avdiaiiMM«>'Of  tl^viQ(tber;uidher  aeeoni  hwband  and  placed  under  » 
Qiristian  guardian.  The  girl  deposed  thftt.ahp  wished  to  remain  with  her  moth^ 
and  to  become  a  Mahomedan*  Special  leave  having  been  given  to  appeal  to  (he 
Fkivy  Coaneilf  the  evder  was  upheld. 

<]t<fl5r««^Whether  a  fiarriage  according  to  Mahomedan  ntos  between  a  married 
Christian  man  and  a  Christian  woman,  both  of  Whom  became  MahQmedans  in 
order  to  efeot  the  marriage,  is  vi^id  (1) . 

Ta(3  WAS  an  appeal  from  ftn  order  of  tba  Jadge  ot  Meerat  of 
the  19th  May  1870,  and  orders  of  the  High  Court  «t  Allahabad^ 
vbereby  an  infant  was  removed  from  the  guardianship  of  he? 
mother  under  the  foUo wing  circnmstances  :*-«• 

George  Skinper^  an  illegitimate  son    of  a  British  subject  by  a  * 

native  woman  was  a  Christian^  and  was  duly  married  according 
to  the  Christian  rites  to  the  appellant.  He  was  killed  in  the 
mutiny,  and  loft  an  infant  daaghter>  Victoria  Skinner,  who  lived 
with  her  mother.    The  girl   was   enititied  (o  about  Bs«    400  a 

•  PreseiU  z-^Thh  Right  Hon'ble  SibJa^osp  Oolvi w,  Lord  Josticb  Jambs,  Uato 
Jusfum  lUftLXSH,  8iB  Jf .  «ii(TV»  0IB  B.  CoiAncB»  and  StB  LawsBNOt  Pebl. 

(1)  See  s.  16  of  Act  II I  of  1872  (to  pro-    Sikh,  or  Jaina  religion)  as  to  penalty  on 
vide  a   form  of  marriage  for  persons    iparriodj  person  marrying  again    under 
Who  d^not  protes  the  Christian,  Jewish,  *  that  Act. 
Eindoot  ]M»Minedan»  Parsee>  $ad4hM» 

19 
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monih  from  her  father's  landed  estate.  In  1867i  a  Mn  John, 
who  was  a  married  man  and  a  ChristiaD,  came  to  live  with  Mrs. 
Skinner^  and  shortly  af ter^  in  order  to  enable  him  to  marry  her 
he  and  Mrs.  Skinner  both  became  Mahomedans  and  were 
married.  In  1869^  the  child  being  then  thirteen^  and  having  been 
brought  up  as  a  Christian!  was  removed  from  school  by  her 
mother,  who  took  her  to  live  with  John  and  heraelf » and  the 
child  then  began  to  live  behind  the  purdah  as  a  Mahomedan, 
and  she  was  alleged  to  have  renonDeed  Christianity  and  to  have 
become  a  Mahomedan.  The  respondents,  as  her  father's  friends, 
interfered  ;  andi  in  March  1870,  the  girl  being  then  fourteen, 
applied  to  have  her  removed  from  the  custody  of  her  mother 
and  John,  and  to  have  a  guardian  appointed,  aad  to  have  an 
account  of  the  rente  and  profite  of  the  estate.  The  mottier  and 
John  opposed  the  application  on  the  ground  that  the  Court  had 
no  jurisdiction,  the  child  being  a  European  British  aubjeot ; 
that  she  had  not  been  influenced  to  change  her  religion,  but 
did  it  of  her  own  free  will ;  and  that  the  mother  was  entitled 
to  the  custody  of  her  child,  the  mother  not  living  in  adultery, 
but  being  actually  married.  They  also  alleged  that  the  respond- 
ents had  a  hostile  feeling  towards  them  personally.  The 
Judge  ordered  that  the  Collector  should  teke  charge  of  the 
estetes,  and  that  the  girl  should  be  removed  from  her  mother 
and  placed  under  a  guardian  to  be  chosen,  unles  the  parties 
could  consent,  by  the  Court.  On  appeal  the  High  Court 
(Turner  and  Spankie,  J.J.)  confirmed  the  order  save  as  to 
placing  the  Collector  in  charge,  and  appointed  a  Miss  Scanlan 
guardian  of  the  person,  with  an  allowance  for  the  maintenance 
of  the  minor,  and  giving  liberty  to  the  mother,  relations,  and 
friends  (save  Mr.  John)  to  visit  her.  A.  Mr.  Bailey  was 
appointed  guardian  of  the  estote  subject  to  the  orders  of  the 
Court. 

The  mother  appealed    to    Her   Majesty  in  Cooncfl  by  special 
leave. 


Sir  R.  Palmer,  Q.C.,  and  Mr.  Cave  for  the  appellant.— The 
mother  is  the  natural  guardian,  and  is  not  living  an  unchaste 
life,  and  her  child   cannot   be   taken    from  her— The  King  v 
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OrmnhiliO),  The  Quern r.  Olarke  (2),  SUywrtonr.  Stauffton  (3). 
The  onstody  will  not  be  altered  on  aoconnt  fna^ly  of  the 
greater  benefit  to  the  ohild — In  re  Curtis  (4).  The  child  of  a 
Hindu  mnst  be  left  with  itR  father^  even  though  it  wishes  to 
become  a  Christian — The  Queen  v.  NeeUit  (5).  Change  of 
religion  /in  the  parent  is  no  ground — The  Queen  v.  Shwpurji 
Bezonfi  (6).  The  father  here  is  said  to  have  been  Christian,  ba^ 
that  seems  doubtful.  The  question  was  discussed  in  the  Skin- 
ner's family  suit — Barlow  v.  Orde  (7).  The  child^s  wishes  ought 
to  by  consulted — Witty  v.  Marshall  (8). 

Mf.  Charles  PolloeJe,  Q.O.,  Mr.  Davey,  and  Mr.  Chalmers  for 
the  respondents.-— »It  is  dear  that  the  father  was  a  Christian, 
and  his  wishes  will  be  assumed  to  be  that  his  child  should  follow 
that  religioii— /n  re  North  (9),  Austin  v.  Austin  (10),  In  re 
Newhery  (11),  and  Jones  v.  Powell  (12).  The  English  law,  and 
not  the  Mahomedan,  is  to  be  looked  to  in  this  case — Abraham  v. 
Abraham  (13).  There  are  no  circumstances  to  take  this  out  of- 
the  rule  as  to  bringing  up  a  child  in  its  father's  reh'gion — 
Hawksworth  v.  Hawhsworth  (14),  In  re  Darcy  (15).  The 
Queen  v.  Clarke  (2),  and  In  re  Q'Malley  (16). 

Sir  R,  Palmer^  Q.  C,  in  reply. 

Their  Lordships  delivered  the  following  judgment  :— 

This  is  an  appeal  from  an  order  of  the  High  Court  ef  the 
Nortii-West  Provinces,  in  substance  confirming  an  order  of 
the  Zillah  Judge,  removing  an  in&nt  ward  and  her  property 
from  the  ouj^tody  and  guardianship  of  her  mother  the  appellant^ 
and  the  second  hoaband  of  that  mother. 
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(1)  4  Ad.  k  B.»  694. 

(2)  7S.AB.,1B6. 
(3)8DeG.M.  <fea.,760. 
(4)28L.J.,Ch.,4&8. 

(5)  Perry's  Or.  Cas.,  103. 

(6)  Id.,  91. 
(7)SB.ti.  B.,  1.  ' 
(8)180.,Y.Cb.Bep.,68. 


(9)  n  Jur.,  7. 

(10)  34  Bev.,  257. 

(11)  lL.B.,£q.,431. 

(12)  9  Beav.,  345. 

(13)  9  Moo.  I.  A.,  193. 

(14)  6L.  B.,  Ch.,529. 

(15)  11  Jr.,  0.  L.  B.,  298. 

(16)  8Ir.,Ch.Bep.»29I. 
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The  appU^Hon  tras  Madd  to   tfad  Judge  dndef  th^  pi^otisioM 
"  ef  the  Indnm  Act  No.  IX  of  1861,  Wlvioh  4rd  as  fbUow  >^ 

"1.  Any  relative  or  friend  ol  a  minor  who  may  desire  to  prefer  an j 
claim  in  respect  of  the  costody  or  guardianship  of  sach  mmor»  may 
make  an  application  by  petition^  either  in  person  or  by  a  duly  <sonstituted 
agent,  to  the  principal  Civil  Court  of  original  jurisdiotioa  in  the  distriot 
by  which  such  applioation,  if  preferred  in  the  form  of  a  regular  Buit, 
would  be  eogniaablei  and  shall  set  forth  the  grounds  of  his  application 
in  the  petition.  The  Court,  if  satisfied  by  an  «zamination  of  the  petir 
tioner,  or  his  agent  if  he  appear  by  agent,  that  there  is  ground  for 
prboeeding,  shall  give  notice  of  the  application  to  the  person  nanini  in 
the  pelatlon  as  having  the  custody,  or  being  in  the  possession  of  the 
pertt)ii  df  such  rbSMr,  ae  well  fts  tb  en^^  other  per^ott  to  whtMh  theCowi 
may  think  it  proper  that  sudi  notice  should  be  given^  and  shall  fix  as 
early  a  day  as  may  be  convenirat  for  the  hearing  of  the  petition,  aad 
the  determination  of  the  right  to  the  custody  or  guardianship  of  sudi 
minor. 

2,  ¥he  Court  may  direct  that  the  person  having  the  ctfstody,  or  heing 
in  possession  dl  the  person  of  such  minor,  shldl  pro<kice  him  Or  her 'in 
Court,  or  in  any  other  place  appointed  by  the  Oourt  on  the  day  filed 
for  the  hearing  of  the  'petition,  or  tA  any  oiher  tin^e,  and  may  make 
such  order  for  the  temporary  custody  and  protection  of  such  minor  as 
may  appear  proper, 

3.  On  the  day  appointed  for  the  hearing  of  the  petition.,  or  as  soon 
after  as  may  be  praotioable,  the  Gatiati  shall  heal'  the  stitemenle  of  the 
parties^  or  their  ag^its  if  they  appear  by  agents,  and  such  evidence  aa 
they  or  their  Agents  <may  adduce^  and  therecqMm  shall  proeeed  to  tmko 
inch  Older  w  it  shall  think  fit  inrespeot  to  theeoobody  dr  goardiaaah^ 
ef  Buoh  minor  and  the  ooflts  of  the  case." 

The  Jndge  accordingly  made  th^  providonal  orde^  dn  the 
ex  parte  prima  facie  caae  presented  td  Wm,  appointed  a  day  fo* 
hearing  it^  heard  itf  and  made  an  order,  removing^  the  ward 
from  her  mother^  An  appeal  was  presented  to  the  H^h  Gomrt» 
which  prononnced  t^e  otder  complained  of*  Tbe  Aot  ^^ee  tio 
further  power  o{  appeal :  bat  on  the  statement  <^t  the  Irdal 
question  was  as  to  the  l^ligioud  edncation  of  the  Ward*  tad  that 
considerations  of  importance  as  regards  the  religions  leeKng  of 
the  Christian  and  J^Cahomedan  i>opulations  of  India  were^  or 
might  be^  iQtol?ed  in  it^  special  leave  was  giTdb  by  Her  Ma|eetj^ 


Digitized  byLjOOQlC 


▼OL.  XJ 


PRIVY  OOTOJCIL. 


129 


on  Ab  neOrauMttdation  of  this  Boards  to  present  t6  Her 
Mtfjesiy  in  OoadcU  the  appeal  now  to  be  disposed  of. 

SwettA  English  cases  have  been  cited  to  their  Lord&hips,  and 
one  is  referred  to  and  relied  on  in  the  jadgment  of  the  High 
Conrt  j  and  it  is^  obvionsly^  of  very  great  assistance  to  the 
Courts  in  India  and  to  this  fioard  to  see  how^  in  the  exercise  of 
a  similar  jurisdiction  for  the  same  object,  the  Goarts  in  this 
oonntry  have  thought  it  best  to  act  for  tbe  protectioa  and  wel^ 
fare  of  infant  watds*  The  courfle  oC  decision  in  the  English  and 
Irish  Courts  of  Chancery  has  been  such  as  to  lay  it  down  as  a 
matter  of , positive  law  of  the  Conrt  that,  in  the  matter  of  religiioa^ 
edocatioo^^^gEeat  and,  in  tbe  absence  of  controlling  circum-' 
stances^  par«mQunt-^weight  shouli  be  given  to  the  expressed  on 
implied  wishes  of  the  deoeased  father.  It  was  cont^mdedi 
with  some  r  plausibiiii^  before  their  Lordships, .  that  ttu^  rule  bad 
its  origiain  the  statutory  power  of  English  lathers  to.fij[>pointj 
guardians  for  their  children. 

However  this  may  be,  their  Lordships  do  not  tiiink  it  neoes7 
sary  or  desirable^  for  the.  determination  o£  this  easa^  to  refer  to  or 
rely  on  any  .  s^ach  rule.  The  Indian  Act  eertaiply'  dues  ,  npt 
expressly  refer  to  any  such  right|  and  appears  to  have  had  on^ 
objisct  in  contemplation,  the  protection  of  the  infant  ward^  and 
to  have  given  the  Judge  (subject^,  of  cpurse,  to  appeal)  the 
power,  and  to  have  imposed  on  him  the  duty^  of  doi^g  what^  in 
his  judgment,  is  best  for  the  infant,  and  no   other  pow^r  or  duty« 

In  India,  however,  all,  ^or  almost  alli  the  great  reli^ou/i  oomr 
munities  of  the  world  exist  side  by  side  under  t)ie  inq;i^r<tial,  rule 
of  the!  British  Government.  While  Brahmaa  and  .  Buddhisti 
Christian  and  Atahomej^n,  Parse  and  Sikh,  are  one  nation^  enjoy- 
ing equal,  political  rights  and  having  perfect  equality  before  the 
tribunals^  thqy  co-exist  as  separate  and  very  distinct,  comm^nni- 
ties,  having  distinct  laws  affecting  jevery  .relation  of  li£e»  Th^ 
law  of  husband  and  wife^  parent  and  child^  the  dospent^  4^7^^^* 
tion,  and  disposition  of  property,,  are  a^l  difj^ntj  depending  in 
each  case  on  the  body  to  wlfich  the  individual  is  deemed  to 
belong  :  and  the  differepce  of  religion  pervades  and  gjoyerns  all 
domestic  usages  and  social  relations*  From  t}>e  very  neoesfsitj 
of    the   casei    a  child  in  India^  under  ordinary   ciroumstanqes| 


187 


HSLVN 

Skinnbb 

V. 

Sophia 

SaVEIiINA 
OftDB. 


Digitized  byLjOOQlC 


130 


BENGAL  LAW  BEP0BT8. 


[VOL.  X. 


1871 


Hklbn 
Skinkks 

V, 

80PHI4 

Evelina 

Orde. 


must  be  preBmmed  to*Iiaye  his  Other's  religiODy  «iid  his  corre^ ' 
spondiDg  ciTil  and  scmhsI  status  ;  and  it  is  therefore  ordinarily, 
and  in  the  absence  of  controlling  circnmstaneissi  the  dafy  of 
a  guardian  to  train  his  infant  ward  in  snch  religion.  * 

What  are  the  facts  of  the  present  case  f  Beyond  all  questioi^ 
the  ward  was  the  child  of  a  CShristian  father^  the  issue  of  a  Chris- 
tian marriage.  She  was  left  an  infant  of  very  tender  years,' 
her  father  being  one  of  the  yictims  of  the  great  outbreak  and' 
massacre  at  Delhi  in  the  year  1857.  She  remained  thenceforth 
under  the  protection  of  her  mother,  a  tady,  apparentiy,  of  anoe&>-^ 
try,  not  OhristiaUi  and  with  no  great  knowledge  of  Ohristiati 
tenets  or  attadiiment  to  Christian  habits ;  but  she  was  married ' 
to  a  Christian  in  a  Christian  church,  and  does  not  appear  to 
have  professed  any  other  faithi  or  to  have  reverted  in  costume  6r 
customs  to  her  ancestral  ieMi  untill  the  autumn  of  1807.  The 
child  up  to  that  time  had  certainly  been  brought  up,  and.  so  fiar 
as  she  was  educated  at  all,  educated  as  a  Christian  girl,  eating, 
drinking,  and  associating  with  her  Christian  cousins,  and  going 
to  a  school.  In  the  aututnn  of  1867  this  occur^d.  The  housi  of 
the  widow  became  the  house  of  one  John  Thomas  John,  a  clerk 
of  inferior  grade  in  the  Judge's  Court,  and  they  lived  and  co- 
habited together  as  husband  and  wife  ;  John  Thomas  John  beings 
already  the  husband  in  Christian  marriage  of  ^  living  Chris- 
tian wife.  It  is  suggested  that  this  union  was  sanctified  and! 
legalized  thus — that  the  widow  became  a  Mahomedan^  tl^at 
John  Thomas  John  became  a  Mahomedan,  and  that  having  thus 
qualified  himself  for  the  enjoyment  of  polygansons  privileges, 
he  contracted  in  Mahomedan  form  a  valid  Mahomedan  marriage 
with  the  widow,  the  appellant.  The  High  Court  expressed 
doubt  of  the  legality  of  this  marriage;  which  their  Lordships 
think  they  were  well  warranted  in  entertaining.  3ut  how- 
ever this  may  be,  their  Lordships  can  entertain  no  donbt 
that,  when'  the  connection  between  John  Thomas  John  and 
the  widow  was  formed,  whether  it  was  merely  adulterouii,.  or 
under  the  cover  of  a  Mahomedan  inarriage,  the  home  was  no 
longer  a  fit  home  for  a  ChristiaU  young  girl :  and,  if  the  matter 
had  then  been  brought  to  the  notice  of  the  Judge,  it  would  have 
been  his  plain  duty,  without  dellay,  to  find  a  more  suitable  home 
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and  gaardtansfaip  than  what  had  beoome  in  fact  the  home  and  guar- 
dkm^p  of  John  Thomas  John.  The  mattet  was  not,  howover^ 
bronghi  so  soon  as  it  ought  to  have  been  to  the  attention  of  the 
Judge.  Some  relatives  interfered,  in  order  that  the  child  might 
be  sent  to  a  proper  school— 4t  proper  Chiristian  school ;  and  John 
Thomas  John  and  his  wife,  professing  to  yield  to  the  snggestios, 
took  the  girl  in  June  1869  up  to  Simla,  with  the  avowed  object 
of  placing  her  at  a  school— a  Christian  school  there.  They 
then  represent  that  this  project  failed,  by  reason  of  the  girl's 
refusal  to  go  to  school ;  and  that  she  began  to  express  a  preference 
for  ^e  Mahomedaa  religion,  and  the  oriental  mode  of  feminine 
life  in  seclusion  behind  the  purdah ;  and  that  at  some  period  (tiie 
time  is  not  exactly  fixed),  a  Moulvie  was  introduced,  who  con- 
firmed her  in  her  resolntidn  to  become  a  Mahomedan.  The  young 
|ady>  who  by  this  time  had  attained  the  age  of  fourteen  years,  or 
thereabout,  made  a  deposition  :— 
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Dxposinoii  of  Victoria  Skinner,  otherwise  Nau  Shaba  Begum,  before 
me,  on  solemn  affirmation,  under  Act  V  of  1840,  on  the  Ist  April 
1870. 

I  know  Mr.  John.  I  first  knew  him  when  we  came  to  Meemt,  and 
for  the  past  two  years  know  him  welL  No  one  has  ever  persuaded  me 
to  be  a  Mussufanani.  My  own  feelings  alone  have  prompted  me.  I  wish 
to  remain  a  Mussulmani.  I  would  not  be  persuaded  to  beoome  a  Chris- 
tian, because  it  is  from  my  own  conviction  that  I  am  a  Mussulmani. 
I  am  in  the  jpwrdah  by  my  own  free  wilL  I  went  up  to  Simla 
with  my  mother  and  Mr.  John.  They  wished  me  to  go  to  schools 
and  pressed  me  very  much  to  go,  but  I  would  not  consent.  I 
heard  of  the  marriage,  of  my  mother  to  Mr.  John  five  er  six  days 
after  it  took  piaoe.  I  caxmot  say  how  long  Mrs.  James  Skinner  has 
known  of  the  marriage,  but  she  must  have  known  of  it  a  long  time,  as 
they  have  live4  together  for  two  years^  and  it  has  been  matter  of  noto- 
riety. I  believe  all  Mrs.  Skinner*s  family  must  have  known  of  it.  I 
wish  to  return  to  my  mother.  I  belive  Mr.  James  Skinner  to  be  a 
Miusolmam— "rMrs.  Qrde  to  be  a  Christian. 

To  0(nm»d  for  P^ioiMra— My  mother  can  read  very  little^small 
story  books  ;  but  she  cannot  read  Persian,  nor  write  at  all.  She  can 
only  read  the  Urdu  in  print,  not  the  written  character,  excepting  very 
good  text-band.  I  have  read  easy  books  on  religion  in  Urdu,  bub 
not  stuiSed  them.    I^am  studying   the  Koran  with  a  teacher.    There 


Digitized  byLjOOQlC 


132 


BENGAL  LAW  REPORTS. 


[VOL.  X. 


187i 


Hblbk 
Skinmbb 

V, 

BopfliA 

SVBUMA 
OUHL 


was  a  pictiure  of  mj  fother,  andth»<e  wan  Bercnd  other  pietoresi 
'  but  as  i  had  heard  that  it  was  strictly  forhiddeii  to  keep  pictnrei 
bj  oar  reliKion*  I  therefore  distroyed  them  with  my  own  handSf 
The  picture  was  on  paper  in  a  frame  with  glass^  It  was  destroyed  soon 
after  we  returned  from  the  hills.  I  heard  that  to  keep  pictures  was 
prohibited,  alter  my  return  from  the  hifis,  from  a  preachm*,  a  MoulTle 
who  came  to  the  hoase  and  preached  a  sermoot  'So  <meadyi«ed  me 
otherwise.  I  had  long  thought  of  hcooming  a  Massulmaniv  b«t  wheii 
I  was  young  did  iU)t  tulders^nd  the  different  religms;  when  \ 
returned  from  the  hilU,  I  turned  my  attention  to  it  and  had  the 
preacher  called  to  preach.  Almost  all  my  family  are  Christians. 
I  haTe  Imd  no  intercourse  during  the  ladt  ax  or  seVen  months  wit& 
any  others  who  are  Christians,  but  €heir  family  and  Mrs.  Benn. 
filnce  I  have  been  in  their  house,  1  have  net  had  any  }etter  <rf  any 
kind  from  Mr.  John.  I  had  some  letters  from  My  coosta  8ephy,  whe 
is  m  CaJioiitta,  eod  Charlie  which  were  ^m  my  tobte.  These  {  seat  fmse 
Two  from  Charlie  1  sent  for  the  day  before  yesterday,  which  were  old, 
and  I  tore  them  up ;  the  other  from  Sophy  I  sent  for  yesterday,  and 
showed  it  to  Mrs.  Aldwell.  The  two  from  Charlie  I  sent  for  by 
Achakrai,  and  the  one  from  Sophy  by  my  ayah. 


jTo  VowmbI  for  PetUumen,-^!  know  Mrs.  Benu.  I  have  seen  her 
several  times  since  I  came  from  Simla.    I  know  her  to  be  a  Christian. 

TMs  evidenoe  was,  with  the  consent  of  the  Co.unsel  pn  botAi  ^ides, 
ajadalso  of  the  principal  parties,  though  the  questions  and  answers  were 
put  an4  givien  in  the  vernacular  of  the  ooutiy,  Urdnu  reeorded  by  the 
Court  in  EogUih,  and  was  s^  over  to  the  witness  in  Urdu,  and  l^  her 
acknowledged  to  be  correct. 


The  case  of  the  appellaat  wa^^  in  £act^  reafcpd  on  this  deppsi* 
(Mm.  An  eloquent  appeal  was  made  to  Uieir  Lordships'  feelings 
not  to  sanctioQ  snch  a  violation  of  the  young  ladjr^s  present 
religious  convictions  and  natural  feelings  as  waa  involved  in 
4)eariDg  her  from  her  Mahomedau  home  and  mother^  a^d  com* 
mittuig  Iier  to  the  care  of  a  atrange  Oiiristittn  adioolmistreae. 
The  Judges  of  the  High  Conrt^  however^  did  not  thick  tiiat 
deposition  sufficient  to  induce  them  to  abstain  from  making,  in 
July  1870^  the  order  for  the  removal  of  the  guardian^  ^AnA  would 
liave  been  the  only  possible  order  that  could  have  been  made  in 
1867.  Their  Lordships  cannot  dissent  from  that  conclusion.  It 
would  be  very  easy,  of  course,  for  a  mother  nnder  sac}i  circHn^" 
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Btftneed  to  procrire  from  &  young  daughter  the  ezpression  of  a 
wish  to  remain  with  her  and  to  become  a  Mahomedan  like  her, 
rather  than  oontitfae  a  Christian  and  go  to  a  itrange  soiiool  i 
and  it  is  impossible,  in  their  Lordships'  judgment,  to  believe  that, 
in  the  interval  which  had  occurred  between  the  visit  to  Simla 
and  the  applioatfon  to  the  Court,  any  such  knowledge  of  the 
differences  between  the  two  religions  had  been  acquired,  or  any 
such  setcled  ennscientioiis  convictions  had  been  formed  as  to 
make  it  really  likely  that  her  moral  and  religious  condition  would 
be  endangered  by  placing  her  where  she  should  receive  the 
secular  and  religious  instructions  and  training  which  she  ought 
to  have  long  previously  and  without  interruption  enjoyed.  Their 
Lordships  are,  therefore,  of  opinion  that  the  order,  in  so  far  as  it 
removed  the  ward  from  her  mother  and  step-father,  and  placed 
her  under  a  Christian  guardian,  was  right,  and  that  is  really  the 
only  matter  that  has  been  brought  before  them. 

Their  Lordships  will  humbly  report  to  Her  Majesty  that  i^ 
their  opinion  the  order  of  the  High  Court  ought  to  be  affirmed^ 
and  this  appeal  dismissed  with  costs. 

This  recommendation  of  their  Lordships  is,  of  course,  with- 
out prejudice  to  any  application  to  be  made  by  or  on  behalf  o^ 
the  ward  concerning  her  future  position ;  and,  considering  the 
present  age  of  the  young  lady,  their  Lordships  think  it  would 
be  very  proper  for  the  Court  to  ascertain  for  itself  what  her 
present  opinions  and  wishes  are,  and  what,  having  regard  to  those 
wishes  and  opinions,  would  in  the  present  state  of  things  be 
best  for  her. 

Affii*ming  the  principle  of  the  order,  their  Lordships  feel  that 
it  would  be  very  difficult  for  an  appellate  tribunal  in  this  coun. 
try  to  interfere  without  injury  as  to  the  details  of  the  particular 
guardianship  and  scheme  which  must  so  essentially  be  a  matter 
of  gtAost-parental  discretion,  to  be  exercised  on  the  spot  by  those 
best  acquainted,  or  best  able  to  acquaint  themselves,  with  all  the 
circumstances,  and  their  Lordships  disclaim  any  desire  so  to 
interfere.  But  they  soggest,  for  the  consideration  of  the  Court 
of  India  in  similar  cases,  that  while  selecting  a  school  (such,  for 
example,  as  Miss  Scanlan's  in  this  instance),  it  would  be  desira* 
ble,    where  practicable^    to  have    some   independent  person  aa 
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1871       gaardian,  to  whom   the  ward  could  appljj  ia    wbom  (he  Coark 
Hblbk      ^^^  ^®  ynrd  could  confide,  and  wboae  duty  it  wonld  be  to  com* 
Bkinnbb     mnaicate  to  the  Court  any  matter  which  might  arise. 

80PRU  '  J  *.     . 

Etilina  Appeal  itsmisaed. 

Obdb. 

Agents  for  appellant :  Messrs.  WdthinB  ^oidTLattey. 
Agents  for  respondents  :  Messrs.  EUii  and  ElUa. 


P.  0  .• 

1872 
Jany.30. 


ANUND  LOLL  DASS  (  Plaintift  )  v.  JI7LL0DHUR  SH/LW  aud 
AMOiHCfi  (  DrnKiiAirtd  ).* 

[On  i^peal  from  the  High  Coart  of  Judicature  at  Fort  William  in  Bengal' 3 

.  Ad  VIIIoflBS9,  $8. 235  ^  240— Ei0dcu<io»»— Jfmoto  Alienation. 

The  prohihiiion  against  private  alienation  of  attached  propeiiv  oootaiiied  fai 
8.  240,  Act  Ylll  of  1859,  relates  only  toaltflMtion  wbioh  would  affect  the  eitditoar 
who  obtained  the  attachment- 

This  was  an  appeal  from  a  decision  of  the  Calcutta  High 
Court,  dated  Slst  July  1868,  affirming  a  decision  of  Norman,  J., 
in  the  original  civil  jurisdiction,    dated  20th   December  1867  (1). 

Russickchunder  Soor  on  10th  March  1866  mortgaged  the 
property  in  dispute  to  Parbuttychum  Soor  to  secure  Rs.  7,000 
due,  10th  September  1866. 

On  the  18th  September  1866,  Nettyohunder  Paul  got  a 
decree  against  Russickchunder  for  Rs.  1,100  odd. 

On  the  26th  September,  Baneymadhub  Banerjee  also  obtained 
a  decree  for  Rs.  3,000. 

On  the  28th  September,  Inderchunder  Johnrry  obtained  a 
decree  for  Rs.  1,500,  and  on  the  same  day  obtained  an  order  for 
attachment  of  the  property. 

On  the  29th  September,  Nettychunder  obtained  an  order  for 
attachment  in  his  suit ;  but,  having  made  a  mistake  in  the  descrip- 
tion of  the  property,  the  writ  was  returned  unexecuted. 

•  Pretent :— 81B  Jamds  W.  Colyilii,  Sir  M.  Smith,  Sib  E.  P.  Colubb,  and  Sia 
Lawkkmcb  Peel. 

(1)2B.L.  K.,r.  B.,  49. 
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On  the  13th  l^ovember,    Rnsaiokohander  agreed  to  sell   the       ^^ 
property  to  the  respondents.  Avmi^hoTa. 

On  tiie  l^th    IfFovember^  Baneymadhnb  Banerjee  obtained  an       ^^ 
order  for  attachment  in  hie  snit.  Jollodhx^ 

On  the  19th  November^  the  sale  to  the  respondents  was  effect- 
ed^ and  the  mortgage  to  Parbnetychnm  Soor,  and  the  judgment- 
debts  dne  to  Inderohunder  Johnrry  and  6aney»adhnb  Banerjjse 
wore  paid  off- 

On  the  2l8t  November,  Nettyohunder  Paul  obtained  a  second 
order  for  attachment^  and  the  property  was,  on  the  22nd  Novem* 
ber,  attohed  by  the  Sheriff. 

On  the  27th  And  28th  November,  the  Sheriff  reoeived  notice  to 
remove  the  attacbmenta  in  Inderchnnder  Johnrry  and  Baney- 
inadhnb  Banerjee's  suits. 

On  tiie  llth  January  1867,  an  order  was  made  in  Nettychun. 
der  Ptol's  snit  for  the  sale  of  the  property,  and  on  the  *21st 
febmary  (i),  it  was  sold  -by  the  Sheriff  to  the  appellant. 

On  tiie  18th  July  18'67,  the  appellant,  not  being  able  to  obtain 
possession,  filed  his  pfamt  against  the  respondents,  impeaching 
their  tilto  on  the  ground  that  the  private  sale,  having  been  effect" 
ed  while  the  twoottaehments  were  in  force,  conld  pass  nothing. 

A  question  aa  to  the  bfna  fides  of  that  private  sale  was  de^ 
eided  in  the  respondents'  &vor.  On  the  20th  Deoember  1867> 
Norman,  J.y  dismissed  the  suit,  thereby  supporting  the  validity 
of  the  private  purchase;  and  on  appeal  to  a  Fall  Benyih 
(Peacock,  C^J.,  L.  S.  Jackson,  Macpherson,  Markby,  and 
Mitier,  JJ.),  it  was  hefd  by  a  majority  (Markby^  J.,  dissenL 
ing)  that  the  deoisioi^  of  tb^  first  Conrt  was  right. 

The  judgments  are  set  out  at  length  in  the  report  (2). 

Sir  B.  Palvier,  Q.  C,  and  Mr.  Doyne  for  the  appellants.— The 
question  is,  does  the  absolute  prohibition  under  the  attachments 
operate  for  th^.  benefit  of  all  creditors,  so  as  to  prevent  a  private 
purchaser  acquiring  a  title  to  an  estate,  or  is  the  prohibition 
only  such  as  prevents  an  alienation  to  the  prejudice  of  the  parti- 

(0  la  the  report   oftheoafte   before   stated  to   have    boon   on  ihe    22nd    o£ 
the  High  Court,  the  SherifTa  Sftle  was  February. 
(2)2B.  L.B.,F.B.;49. 
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W2       oplar  exeoatioQ^reditor  ?    Under   b.  2W  of  Act  VIII  of  ia59, 

Amvwo  LoiL  money  payable  under  a  decree  is  to  be  paid  into  Coorti  md  no 
^tr  adjustment  of  a  decree  is  to  be  made  save  throng  the  Court. 
Ji^>i>iivit  The  object  is  to  guide  all  persona  interested  as  sabaeqiien^  ex<>- 
cution-creditors  in  the  enforcing  of  their  claims  The  recog- 
nition here  of  asettlementy  without  the  imteryention  of  the  Oonrt, 
is  contrary  to  the  lett^  and  spirit  of  the  Act.  Neityehander's 
first  attachment  was  inoperative  from  a  mere  mistake^  whereby 
ha  lost  his  priority^  but  he  would  stift  be  entitled  to  have  his 
decree  protected.  The  words  of  s.  235  shew  how  striiH 
gent  the  words  of  the  prohibition  are  to  be,  and  s.  240  declaves 
any  alienation  to  be  nnll  and  void*  S.  24S  shows  that  a 
privikie  sale,  in  order  to  be  good,  must  be  sanctioned  by  the  Coart, 
and  8.  245  directs  what  is  to  be  dome.  The  refierence  l^ 
Norman,  J.j  to  Bishop's  Leases  has  nothing  to  do  with  the 
pxies6nt  point ;  the  question  there  b^g  whether  thQ  ftlienor 
would  be  estopped,  and  the  ease  cited  by  him  of  EUmeeSumo^ 
moyee  t.  Mahfktujm  S^tteeeehwnd$r  Bajf  Bak^ddar  (!)  rdatee  to 
a  who}ly  different  question*  It  is  not  oentended  that  the  alienor 
would  not  be  estopped.  There  woold  appear  to  be  no  answer 
to  Markby,  J.^s  decision.  There  is  no  bankmptoy  law  save  in 
the  presidency  towns,  and  it  is' the  proper  policy  of  the  law 
to  pirevent  private  arrangements  by  way  oE  preference  which 
may  .injure  creditors.  The  property  is  in  the  costoty  of 
the  law^  and  it  can  only  be  relived  from  such  custody  by 
en  act  of  the  Court.  S.  243  seems  to  have  bee  entirely 
Dverlooked  by  the  Court.  When  the  property  has  once  been 
attached,  it  is  to  remain  until  sold  or  released  by  order  of 
the  Court.  AH  execution-creditors  have  an  interest  under 
Bs.  270^  271  in  the  proceeds  after  satisfaction  of  the  first  exe- 
cuted attachment. 

Mr.  Field^Q.C,  and  Mr.  Leith  for  the  respondents  were  not 
called  upon. 
Their  Lobdships  gave  the  following  judgment  :— 

The  facts  under  which  this  question    arises  may   be  thus, 
shortly  stated  i-^A  obtains  an   ezeemtion   against  his  debtor 

(1)  10  Moo.  I,  A.,  123. 
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in  tbe  fonn  of  ao  at^chmeiit  a^rainst  the  d^btor^s  real  property.       1872 
Thed»btor^  with  the  consent  of  A^  make9  a  private  aale  of  tixQ  amundLoll 
property,  and  out  of    the  proceeds  satisfied   the   debt,  but  no        ^^^ 
application  is  made  to  ^he  Conrtfor  the  confirmation  of  the  sale/    jui.u>i)Huft 
or  for  the  removal  of  the  attachment^  and  the  attachment  still       ^^^' 
remains,. at  all    ev^ata   formally^    ia    force.    Sabseqnenti^  B, 
another  ci^itor^  obtatss  an    attaohmeni    npoa  another  jiuig*. 
ment.    He    proodeds  lo  a  jadieial    sale>    treating    the  {orme** 
aale  as    ycid ;  and  ithe   qaeation    is    wheiiher   the    paroba$>e'* 
nncbr  ihe  second  saW  has  a  good  title  and  is  entitled  to  say  that 
the  prior  sale  was  to  ^all  intents  and    pnipoaea  void  as  against 
him  f    •  ) 

Their  Lordships  adopt  the  view  t^hen  by  the  late^ 
Norman,  J.,  in  the  firat  inatanc^i  M»d  by  the  majority  of  the  Coarij 
above,  indoding  the  Cbirf  Jastioe^  npoti  appeaL  The  qaestion 
tnma  mainly  upon  the  iitterpnelatapn  of  two  seotaoasol  Act  YIII 
ol  1869i  midar  the  head f 'JSzepntiaa  of  deenees  for.  nym^  b7 
attadbment  of  paroperty,''  and  in  oonstraing  theae  secitions,  iir 
shmld  be  bprn^  in  mind  tibat  we  are  not  dea^ng  witl^  proviajonsi 
prescribing  the  mode  fd  ado^nistering  pi;9perty  amongst  credit- 
ors generally,  but  with  provisions  prescribing  the  rights  of 
pariienlar  creditors .  who  have  obtained  judgments  and  exocu* 
tioas. 

Now,  the  sections  alluded  to.  are  in  these  t^rms.  S.  235  :— 
"Where  the  property  phall  consist  of  lands,  tonnes,  or  other  im- 
moveable property^  the  attachment  shall  be  made  by  a  written 
order  prohibiting  ^he  dofendant  from  alienating  the  property 
by  9a}e>  fS^^ty  qv  in  apy  Qt)her  way^  and  all  persons  from  reoeiv-> 
jng  the,  same  by  pnrcheae,  gift,  or  otherwise.''  &L  ,24Q 
sayae-^^  After  ai^y  atikaohm^t  Ahall  haye  been  .madj^  by  aptnal, 
seizure,  or  by  written  mrder  as  afore^jd,  and  in  the  case  of  an 
attachment  by  .written  order  after  it  shall  have  been  duly 
intimated  and  made  known  in  manner  aforesf^id,  any  private 
aKenation  iof  the  property  atteohed,  whether  by  sale,  gif  t^  or 
otherwise,  and  any  pay  went  o|  the  debt  or  debts,  or  dividends 
or  shares  to  the  defendant  during  tbe  continuance  oi  the 
attachment  shall  be  null  and  void/' 
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^^^ The  question  is  whether  those  words^  "  any  private  alienation 

Andwd  Loll  of  the  pi-operty  attached,  whether  by  sale,  gift,  or  otherwise, 
^^^  shall  be  null  and  void,'*  are  to  be  taken  in  the  widest  possible 
JuLLoDHvs  sense  as  null  and  void  against  all  the  world,  inclading  even  the 
vendor,  or  to  be  taken  in  the  comparatively  limited  sense 
attached  to  them  by  the  Goarts  in  India  f  Their  Lordships 
adopt  tiie  language  of  the  Chief  Justice,  who  expresses  hia 
opinion  that  ^' the  object  was  to  make  the  sale  null  and 
void  so  fiar  as  it  might  be  necessary  tp  secmre  the  exeontion  of 
the  decree ;  it  relates  only  to  ain  alienation  which  would  aflact 
the  creditor  who  obtained  the  attachment.'*  That  appears  to 
their  Lordships  to  be  the  true  meaning  of  the  section.  It  could 
scarcely  be  held,  in  fact  it  was  scarcely  maintamed  in  argument, 
that  a  sale  made  to  a  bonA  fide  purchaser  l^  the  vendor  oould 
be  set  aside  by  the  vendor  himself  ;  the  words  must,  therefore^ 
necessarily  be  read  with  some  limitation.  It  appears  to  their 
Lordships  tiiat  their  construction  most  be  limited  in  the  maooer 
indicated  by  the  Chief  Justice,  on  the  groond  tiiat  tl^y  were 
intended  for  tile  protection  of  the  creditor  who  had  obtained  an 
execution,  und  not  for  the  protection  of  all  persons  who  at  any 
future  time  might  pos^bly  obtain  exeontions^ 

Reference  has  been  made  to  a.  271,  which  is  to  this 
effect : — *'  If,  after  the  claim  of  the  person  on  whose  applicatiOQ 
the  property  was  attached  has  been  satisfied  in  full  from  the 
proceeds  of  the  sale,  any  surplus  remain,  such  surplus  shall  be 
distributed  rateably  amongst  any  other  persons  who,  prior  to 
the  order  for  such  distribution,  may  have  taken  out  execution 
of  decrees  against  the  sadier  defendant,  and  not  obtained  eatis- 
faction  thereof."  This  section  only  applies  where  there  has 
been  a  judicial  sale,  and  appears  to  thmr  Lordships  to  have  little 
or  no  bearing  on  the  question  in  the  present  case,  which  is,  wiie-> 
ther  or  not  under  the  circumstancea  a  private  sale  was  valid. 

Their  Lordships  understand  that  the  Courts  in  India  have 
generally  proceeded  upon  the  view  taken  by  the  Qiief  Justice 
and  the  majority  of  the  Court;  and  would  be  unwilling  to  inter, 
fere  with  an  established  course  of  practice  unless  they  eame  to 
a  very  clear  opinion  that  it  was  wrong* 
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-     Under  these   cironmrtatioeB    their   LorddbipB   will    hmnbly       1872 
ttdviae Her  Majesty  that  the  decree  of  the  High  Court  should  anvndLoll 
ba  affirmed,  and  this  appeal  dismissed  with  costs.  ^^^ 

.  JDLLODHUB 

Appeal  dismissed.  Shaw. 

Ag^t  for  appellant :  Mr.  Barrow.. 

Agent  for  respondents :  Mr.  Wilson. 


ALSXAKDSBXORN  ¥t)ftBES  (Plaimtif^  v.  BABOO  LUTCHUEPUT 

SINGH   AMD  OTHBB0  (DBrBNDANTl}. 

lOn  tppeal  from  the  High  Coarfc  of  Jadioatnre  at  Port  William  in  Bengal.] 

Sale  •/  Sulhtetw/re  for  Art  ear    of  Bent^Encumhrancea-'-Begs.  VII  of       p  p  # 
1799  jl>,F2II  0/1819, 1  o/  1810,  and    7111  of  1831  (3; -^Ic*   VIU  of        i^i 
18  '6  (3)— ulc<  Z  d/ 1869,  •.  105  (4).  Jany,  26. 


Where  a  tnb-teiiare  Bad  been  granted,  bot  no  power  was  reserved  to  the 
grantor  in  the  sannnd  to  sell  the  tenure  free  from  enoambranees  inoaee  of  default 
in  payment  of  rent,  hM  thai,  in  a  sale  for  arreareof  rent  under  Reg.  Till  of  188i> 
Ihe  porchaser  did  not  take  free  from  enomnbrances  created  by  the  grantee. 

The  decision  in  Bhakabo'.dwh  v.  Fuytek  Al\  (5)  aflSrmed. 

This  ¥ras  an  appeal  from  a  jadgment  passed  on  review  by 
tiie  High  Conrt  of  Bengal  on  the  26th  April  1867.  Some  time 
previons  to  1793^  certain  talooks  were  granted  by  way  of  w^emror 
to  one  Hossein  Bessa  and  his  descendants  at  a  fixed  jnmma  of 
Bs.  2,291.  On  the  13th  March  1850,  Shah  Ali  Reza,  being 
then  the  holder  of  the  talooks,  made  a  conditional  sale  of  them 
to  one  Forbes  to  secure  re-payment  of  a  loan.  Forbes  took 
steps  to  foreclose  on  the  non-payment  of  the  debt»  and  having 
absolutely  foreclosed  obtained  a  decree  for  possession  on  18th 
December  1854. 

•Pr^en<;^BiRjAiui8  W.  CoLViLs,  Sib  JosBPH  Napieb,  Stb  Montaoub  Smith, 

AND  8tB  LawBBNCB  PbXL. 

(1)  Reg.  \  II  of  1799,  as.  1  to  20^  re-  (4)  See  Bengal  Act  VIII  of  1S69|  ss. 
pealed  by  Aot  X  of  1869,  69  to  61 

(2)  Beg.  YIII  c^  183 1  ,repealed  by  Aot  (5)  Case  No.  992  of  1866 1  13th  Maich 
X  of  1869.  1867. 

(2)  Aot  VIII  of   1836,  repealed    by 
Bengal. Act  Vllt  of  18^. 
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1872  On  the  6th  Jasnary  1865^  the  oeinindar  of  the  talooks,  Baboo 

yo^BBs      P^tab  Singh,  brought  a  suit  in  the  CoUeJCtor'a  Cottiii,  nndor 

^-  Regulation  VIII  of  1881,  to  recover  rent  dne  from  the  grantee 

LutcttteBPiTT  of  the  talooks,  and  he  also  appointed  persons  to  collect  the  rent 

™®"'     '  direct  from  the   cultivators  so  as  to    secure  his  annual  jumma. 

In  March    1855,    Forbes    petitioned    the    Judge,   complaining 

that  his  decree  for  possession  as  a^(nst  hla  tnortgijfo^  cbuUt  not 

be  executed  in  consequeuce  of   the  zemindar's  men  collecting 

the  rents ;  be  ulso  prayed,  in  a  petition    to .  the  Colleotori  thac 

be  should  be  allowed  to  deposit  with   the  OoUector  money  which 

he  had  tendered  to  the  ssemindar  in  respect  of  the  rent  duo  from 

the  date    of  the    decree,    but  which    had    been   refused ;  but 

nothing  appeared  to  have  been  done  under  those  petitions.    On 

the  27bh  March  1855,  Baboo  Pertab  Singh  applied  for  eice^ution 

of  his  rent-decree  by  the  sale  of  the  talooks,  and  on  the  26th 

April,  they  were  sold  by  the  Collector,  and  bought  for  Bs*  1,000 

by  Sbeikh  Jowhnr  Ali,  one  of  the  present  respondents. 

On  the  21  St  May  1855,  Forbes,-  relying  on  his  decree  for 
possession,  applied  to  the  Collector  for  mutation  of  his  name  in 
lieu  of  that  of  his  mortgagor,  but  the  Collector  refused  on  the 
gtonnd  that  the  talooks  had  been  soW  for  arrears  of  naflt.  The 
wual  Act  ly  of  1840  caseg  ensued,  and  reduTted  k  Shc^h 
Jowhnr  Ali  being  kept  in  possession. 

In  March  1856,  Forbes  commenced  the  suit,  out  of  which  this 
appeal  arose,  against  the  zemindar  and  the  purchaser  at  the 
Oollector'B  sale.  In  his  plaint  he  contended  that,  previous  to  the 
sale  by  the  aemindar,  the  foreclosure  proceedings  being  complete, 
Shah  Ali  Rem  had  no  further  interest  in  the  talook,  and  that  he, 
Forbes,  should  be  recognised  as  talookdar.  The  defendants  con- 
tended  that,  inasmuch  as  the  grantee  through  whom  the  plaintiff 
claimed  had  made  default  in  payment  of  rent,  and,,  while  he  was  in 
possession  of  the  premises,  these  premises  had  been  sold  by  the  Col- 
lector for  such  arrears,  all  sub-tenures,  or  mortgages,  created  by 
himfelltotheground,  and  that  therefore  the  plaintiff  had  no  right. 
Before  the  case  was  decided,  Forbes'  decree  against  the  mort- 
gagor for  possession  was  reversed  on  appeal  by  the  Sadder 
Court,  and  accounts  were  ordered  to  be  taken.  The  effect  of 
this  reversal  being  to  destroy  Forbes*  possessory  title,  the  Prin- 


Digitized  byLjOOQlC 


VOL.  X.]  PRIVY  COUNCIL,  Ifl 

cipal  Sadder  Ameen  dismissed  his  suit  against  the  zemindar  and       ^^^ 
Sheikh  Jowhur  Ali.  Fosbks 

Against  this  decree  he  appealed  to  the  High  Court ;  but  in  the      Baboo 
mean  time  the  Sudder  Court  having  on  review  dismissed  his  pos-  ^^gjj^f  ^'^ 
sessory  suit  by  decree  of  21st  April  1862^  his  right  to  conduct 
the  present  suit  was  held  by  the  High  Court  on  the  12th   March 
1863  to  have  determined. 

lu  Febraary  1866^  Her  Majesty  in  Council  reversed  the 
decree  of  the  Sudder  Court  of  2l8t  April  1862,  whereupon 
Forbes  applied  to  the  High  Court  for  a  review  of  the  decision 
of  the  12th  March  1863 ;  and  the  review  having  been  admitted 
and  argued,  the  High  Court,  on  the  26th  April  1867,  rejected 
the  review  and  dismissed  the  plaintifiE's  suit  (I),  the  effect  of 
the  decision  being  to  pass  the  whole  tenure  to  Sheikh  Jowhur 
Ali  under  his  purchase  at  the  Collector's  sale. 

Forbes  appealed  against  that  decision  to  Her  Majesty  in 
Council. 

Sir  R.  Palmer,  Q.C.,  and  Mr.  Leith  for  the  appellant. — ^There 
appears  to  have  been  some  misapprehension  as  to  the  terms  of 
the  sunnuds  nnder  which  Shah  Ali  Beza  held ;  the  High  Court 
state  in  their  judgment  that,  *'  by  the  terms  of  the  sunnud  or 
lease,  it  is  not  the  rights  and  interests,  but  the  tenure  itself  which 
parses,  if  the  arrears  due  upon  it,  including  Government  revenue 
undertaken  to  be  paid  as  part  of  the  rent,  s'hould  not  be  paid  :" 
if  this  is  erroneous,  the  whole  principal  of  the  judgment  is  erro- 
neous, and  the  decision  of  Shahaboodeen  v.  Futteh  Ali  (2) 
must  govern  this  case. 

The  sunnuds  are  not  in  the  record,  but  we  are  informed  that 
they  are  precisely  the  same  as  those  in  the  record  of  the  appeal 
suit  between  the  present  appellant  and  Shah  Ali  Bcza's  widow> 
Forbes  v.  Aineeroonis$a  Begum  (3) ;  and  if  this  be  so,  it  will  be 
found  that  no  such  terms  exist  in  the  sunnud. 

(i)  ActTiV  of  1840,  repealed  by  Act  (2)  Case  No.  992  of  1866;  13th  March 

XYUof  1862;  see  Oh.  XXII  of  the  1867. 

old  Criminal  Procedure  Code  (Act  XXV  (3  j  10  Moo.  I.  A.,  d40. 
of  1861)  and  Ch.  XL  of  the  new  Code 
(Act  X  of  1872.) 

21 
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The  learned  Counsel  then  proceeded  to  consider  the  Begala- 
tions  as  supporting  the  decision  <•£  the  Full  Bench  in  the  case 
oi  Shahaboodeen  v.  Futteh  iiZi(l),and   they  also   referred   to 


FOSBES 
V, 

Baboo 
LuTCHMEFUT  Tirthanuud  Thakoor  v.  Paresmon  J  ha  (2)   and   Mohesh  Chunder 

Singh.       Sarieijee  v,  Chunder  Monee  Debee  (5). 


(1)  Case  No.  992  of  1866 ;  18th  March 
1867. 

(2)  Before  UrJuitice  Loch  and  Justice 
•    Sir  C,  P.  Hobhoitee,  Bart. 

TIBTHANTJND  THAKOOB  and 

OTHEB8  (PlIXNTIPFS)  V.PARES- 
MON  JHA   AND    ANOTHER  (BeS- 

pohdbntb).* 

Baboo  Tarracknath  Sen  for  the  appel- 
lants. 

Baboo  Khettermohon  Mookerjee  for  the 
respondents. 

HoBHOTTSEf  J.— This  is  a  suit  rather 
of  a  peculiar  nature,  and  it  is  necessary 
to  state  carefully  the  facts  on  which  we 
have  to  come  to  a  decision  on  the  point 
of  law  before  us. 

The  plaintiff  in  this  suit  held  a  decree 
againstoneof  the  defendants,  HungLall, 
in  the  BevenueCourt  for  arrears  of  rent 
for  the  year  1278  and  1274.  This  decree 
was  dated  the  10th  September  1867.The 
co-defendant  of  Bung  Lall,  namely,  Pa- 
resmon  Jha,  held  a  money-decree  in  the 
Moonsiff's  Court  against  the  said  Bung 
Lall,  dated  the  28thMay  1867.  In  exe- 
cution of  this  money-decree,the  defend- 
ant Paresmon  Jha  put  up  for  sale  the 
rights  and  interests  of  Bung  Lall  in  the 
tenure,  which  is  the  subject  of  dispute 
before  us ;  and  on  the  29th  November 
1867,  the  said  Paresmon  Jha  became 
the  purchaser  of  the  said  rights  and  in- 
terests in  the  said  tenure.  Thereafter, 
on  what  date  we  are  not  shown,  the 
plaintiff  prayed  in  the  Bevenue  Court 
for  execution  of  his  decree  for  arrears 
of  rent  of  the  10th  September  1867  by 
the  sale  of  the  said  tenure  of  Bung  Lall. 


The  arrears  of  rent  for  which  the  decree 
was  given  were  admittedly  arrears  due 
from  the  defendant,  Bun^  LaU,  as  the 
tenant  of  the  tenure  whicn  was  sold  to 
the  defendant  Paresmon. 

When  the  plaintiff  applied  for  exe- 
cution of  his  decree  in  the  manner  I 
have  said,  the  Deputy  Collector,  on  the 
25th  April  1868,  refused  to  allow  such 
execution  to  proceed  on  the  ground  that 
whatever  had  been  Bung  Lall's  rights 
and  interests  in  the  teniure  had  been 
sold  to  the  defendant  Paresmon  at  the 
previous  sale  by  the  Civil  Court. 

Under  these  circumstances,the  plain- 
tiff sues  for  the  reversal  of  the  sale 
made  by  the  Civil  Court  on  the  29th 
November  1867,  and  for  the  cancel- 
ment  of  the  order  of  the  Deputy  Col- 
lector of  the  25th  April  1868,  and  to 
obtain  sale  of  the  tenure  in  question. 

The  lower  Appellate  Court  has  dis- 
missed the  plaintiff's  suit  on  the 
ground  that  the  sale  to  the  defendant 
of  the  29th  Hovember  1867  was  a  good 
sale,  and  that  there  cannot,  therefore, 
be  any  re-sale  of  the  rights  and  inter- 
ests of  the  judgment-debtor  Bung  LaU 
in  the  tenure  in  question. 

In  special  appeal  it  is  contended  that 
this  judgment  is  erroneous  in  law,  and 
the  argument  of  the  pleader  for  the  spe- 
cial appellant  is  this: — He  says  that  in- 
asmuch as  the  defendant  BungLtdl  was 
the  tenant  of  the  under-tcnure  in  ques< 
tion,and  that  inasmuch  as  the  arrears  of 
rent  for  which  the  decree  was  given  to 
the  plaintiff  were  arrears  of  rent  due  by 
the  tenant  of  this  particular  tenure,  so 

(3)  Post,  p.  ISO. 


•  Special  Appeal,  No.  2997  of  1869,  from  a  decree  of  the  Subordinate  Judge 
of  Pumeah,  doted  the  17th  September  1869,  affirming  a  decree  of  the  Moonsiff 
of  that  district,  dated  the  27th  May  1869. 
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Mr.  Field,  Q.  C,  and  Mr.  Doyne  for  the  respondent^  Sheikh       1872    ^ 
JowhurAli. — The  cases  last  cited  are  decided  upon  the  con-      Fobbbs 

V. 

Baboo 

LUTCHMBPWt 
SiNOS. 


the  tenure  itself  was  liable  for  the 
amount  of  the  said  arrears,  and  the  de- 
f  mdant  Paresmon ,  who  bought  that  ten- 
ure bought  it  subject  to  audi  liability. 

In  the  first  place,  it  ia  quite  clear  t<:» 
me  that  the  two  first  pravera  contained 
in  the  suit  could  not,unaerany  circum- 
8tance,be  granted.lt  is  not  for  a  moment 
contended  that  the  decree  of  Paresmon 
in  the  Moonsiff's  Court,  that  the  sale  to 
Paresmon  in  that  Court,  or  that  the 
order  of  the  Deputy  Collector  of  the 
25th  April  1863,  are  in  any  way  tainted 
with  fraud.  It  must,  therefore,  be  held 
at  once  that  the  sale  of  the  29th  Nov- 
ember, whatever  it  may  have  conveyed 
to  the  purchaser,  was,  for  what  it  was 
worth,a  good  sale ;  and  also  that  the 
order  of  the  Deputy  Collector  refusing 
to  allow  any  re-sale  of  the  tenure  was 
an  order  passed  with  jurisdiction,  and 
was  an  order,  therefore,  which  we  can- 
not in  the  Civil  Court  set  aaide.  But  I 
do  not  propose  to  base  my  judgment 
upon  such  a  narrow  basis  as  th^t  the 
two  principal  prayers  of  theplaintiff 
cannot  be  complied  with,and  that,there 
fore,  the  suit  must  be  dismissed.  I  will 
rather  take  it  that  the  suit  is  of  this 
nature, — that  it  is  a  suit  to  have  it 
declared  that  the  tenure  purchased  by 
Paresmon  on  the  29th  November  1867,15 
a  tenure  which,  notwithstanding  his 
purchaae,  is  liable  for  the  arrears  of  rent 
decreed  due  from  the  former  tenant  of 
the  tenure,  and  is  therefore  liable  to  be 
sold  for  the  amount  of  those  arrears. 

Now,the  whoIe(^  this  contention  rests 
upon  this  theory,  namely,  that  every 
under-tenure  is  hypothecated  to  the  pro^ 
prietor  of  the  samofor  the  rent  derivable 
and  due  from  such  under-tenure.  Now, 
although  there  is  a  law,  s.  112  Act  X 
of  1859, which  declares  that  the  produce 
of  the  land  is  held  to  be  hypothecatedf  or 
the  rent  payable  in  respect  thereof,  yet 


there  is  no  law  shown  to  us  which  has 
declared  that  the  land  itself  is  held  to  be 
hypothecated  for  the  rent  thereof.  It 
seems  to  me,  therefore,in  the  first  place 
that  the  mere  fact  that  there  is  a  law  de- 
claratory that  the  produce  of  the  land  is 
held  hypothecated  for  therent,is  strong 
evidence  to  show  thatthere  Is  no  law  by 
which  the  land  itself  is  held  to  be  hypo- 
thecated for  the  same  purpose ;  the  ex- 
pressio  unius  is  the  ewelusio  contrarii. 

But  we  are  shown  certain  decisions  of 
some  Division  Benches  of  this  Court 
which  are  said  to  be  in  accordance  with 
the  special  appellant's  view  upon  this 
case — namely,  Khooharee  Eai  v.  Eoghoo- 
hur  Rai  (a),  Qopal  Mwndul  v.  SoohKn- 
dra  Boistohee  (b),  Mussamut  St^uroO" 
nissa  v.  Sane  Dhoopec  (c),  Doorga 
Per  sad  Bote  v.  Srec^Uto  Moonshee  (d), 
Maharajah  Safish  ChunderRoyBiihadoor 
V.  Modhoosifodun  Paul  Chowdhry  (e). 

Now,  the  most  cursory  glance  at  the 
cases  to  be  found  in  Wyman  makes  it 
quite  clear  that  the  point  before  us  was 
not  in  any  shape  brought  before  the 
minds  of  the  Judges  who  decided  the 
cases-  there  reported,  and  in  fact  the 
pleader  for  the  specisd  appellant  very 
candidly  admits  that  that  is  so :  and  the 
most  that  he  can  make  out  of  those 
reported  cases  is  that  there  are  some 
expressions  in  them  which  seem  tofavor 
his  views. 

Again,!  think  that  from  a  carefnl  con- 
sideration of  the  cases  of  Gopal  Mv/ndul 
V.  SoobhudraBoxatobeefhJ&ndMfTitssamut 
Sufuroonissa  v.  Saree  Dhoopee  {e),  it  will 
appear  that  they  were  not  cases  in  which 
the  point  before  us  was  really  the  point 
which  the  Judges  there  decided.  In 
Mussamiut  Sufuroonissa  v.  Saree  DhoO' 
pee  (c),  the  Judges  held  that  tiie 
suit  turned  upon  fraud  or  no  fraud, 
that  the  Judge  below  had  found  fraud 


(a)  2  W.  R.,  131, 
(5)  5  W.  R.,  260. 
(c)  8  W.  R.,  381. 


(<02  Wyman's  Bevenne,  &c^  Journal^ 
p.  212. 

(c)  3  lb,,  p.  19. 
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1S92       sirurtion  of  Act  Z  of  18^9^  but  this  has  to  be  decided  apon 


Foxm     Begul^on  VII  of  1799. 


V. 

Baboo 


I^vHmmxrv      ^^  ^^  sunnuds  are  expressly  in  the  words  of  those  referred  to 
GiMOH.     by  the  Counsel  for  the  appellant,  no  doubt  the  High  Court  were 


without  any  evidence  thereof,  and  that, 
therefore,  his  decision  was  erroneons. 
And  so  in  Qopal  Mundul  y.  Soohhudra 
Boistohee  (a),  the  point  before*  the 
Judges  there  again  was  fraud  orno 
fraud  ;  and  although  undoubtedly  the 
learned  Judges  here  expressed  an  opini- 
on which  is  in  favor  of  the  special  ap- 
pellants' views,  yet  in  so  many  terms 
they  do  not  give  Judgment  as  the  result 
of  that  opinion ;  but,  on  the  contrary, 
they  remand  the  case  for  trial  upon 
the  question  of  fraud  or  no  fraud. 

The  only  case  which  seems  to  be  at  all 
strong  in  favor  of  the  special  appell- 
ants' vi^w  is  that  of  Khooharee  Rai  v. 
MoghooburRaUb)  ;  aad  there  the  Judges 
do  undoubteldy  seem  to  say  that  be- 
cause the  rent  was  due  upon  the  tenu- 
re sold,  therefore,  the  person  who 
bought  that  tenure  was  bound  by  the 
second  sale  of  it.  But  in  the  same 
breath  they  say  Uiat  he  was  so  bound 
because  of  his  negligence  in  not  paying 
up  the  rents  that  were  due  upon  the 
tenure.  To  make  that  case,  therefore, 
applicable  to  tiie  case  before  us,  we 
ought  to  have  been  shown  what  was 
the  date  of  the  decree.  If  the  decree 
was  given  after  the  purchaser  in  the 
Civil  Court  had  become  the  proprietor 
of  the  tenure,  then  he  might,  perhaps, 
have  been  liable  for  the  rents  due  upon 
the  tenure,  and  when  he  neglected  to 
pay  them,  the  tenure  would  rightly 
nave  been  sold.  But  the  learned 
Judges  do  not  state  in  their  Judgment 
what  was  the  date  of  the  decision,  and 
we,  therefore,  really  do  not  know  whe- 
tiier  that  case  is  in  point  or  not. 

On  the  other  hand,  as  I  have  said  be- 
fore, we  are  not  shown  any  custom,  nor 
any  statute  law,declaring  that  an  under- 


tenure  is  hypothecated  for  the  rents  due 
upon  it,  and  there  is  a  statute  law 
which  seems  to  declare  by  the  expres- 
sion of  one  thing  that  the  other  is  not 
law.  And  the  cases  of  Samiraddi  Kha- 
lifa Y.Harischundra(c)QiidPran  Bandhu 
Sirkar  v.  Sarbasundari  Dabi  ((Q  are  dis- 
tinctly in  point,  and  by  them  it  is  ex- 
pressly declared  that,  under  circum- 
stances exactly  similar  to  the  present, 
the  sale  made  in  execution  of  a  decree 
of  a  Civil  Court  is  good  so  as  to  prevent 
any  second  sale  of  the  same  property 
in  execution  of  a  decree  for  arrears  of 
rent  against  the  former  tenant  of  that 
property. 

I  think,  therefore,  that  the  Judge 
was  right  in  saying  that  the  plaintiffs^ 
suit  must  be  dismissed,  and  I  would 
dismiss  this  appeal  with  costs. 

Loch,  J. — ^I  concur  in  the  judgment 
pronounced  by  my  colleague.  I  wish 
to  add  a  few  words  with  regard  to 
the  judgment  in  Mussamut  Svfii- 
roonissa  v.  Saree  Dhoopee  (e).  That 
was  a  judgment  pronounced  by  Mitter, 
J.,  in  which  I  concurred,  and  it  has 
been  quoted  in  support  of  the  case  of 
the  special  appellant  before  us ;  and  it 
has  been  urged  that  the  opinion  ex- 
pressed by  Mitter,  J.  in  the  judgment 
in  Samiraddi  Khalifa  v.  Harischandra 
(c),  is  opposed  to  the  judgment  he  gave 
in  that  case.  Looking,  however,  at  the 
facts  that  were  put  before  us  in  the 
case  of  Khoobaree  Bat  v.  Boghoobur  Bai 
(b)  and  the  grounds  upon  which  the  spe- 
cial appellant  came  before  us,  it  appears 
tome  that  in  that  judgment  there  is 
nothing  inconsistent  with  what  was 
said  by  my  colleague,  Mitter,  J,,  in 
the  case  of  hamiraddi  Khalifa  v.  Haris- 
chandra (c):  beoause  in  the  former  case. 


(a)  5  W.  K.  206. 
(6)  2  W.  R.,  131. 
(c)  8  B.  L.  R.  A.  C,  49, 


(d)  3  B.  L.  R.,  A.  C,  62. 

(e)  8  W.  R.,  884. 
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in  error,  if  their  judgment  is  to  be  read   as  assuming  that  the       18^ 
tenure  was  made  saleable  by  the  special  terms   of  the  sunnud.     Poraw 
The  fact,  however,  as  to   the  identity  cannot,  at  present,  be      ba^ 
ascertained*    It  is  necessary,  however^  to  test  whether, — consider-  Lutchmxput 
ing  that  the  rent  was  io  arrear,  that  Shah  Ali  Reza's  name  was         ^^^ 
still  on  the  register,  and  that  his  heirs  were  in  possession  at  tke 
time  of  the  institution  of  the  summary  suit,  and  as  there  was  no 
tender  by  the  appellant  of  the  amount  of  arrears  claimed  in  the 
suit  against  the  heirs, — ^the  Regulations  would  authorise  a  sale 
of  the  tenure,  so  as  to  enable  the  purchaser  to  get  possession 
of  the  land  discharged  from  all  encumbrauces  created  by  the 
grantee.    The  learned  Counsel  referred  at  length  to  the  varioue 
Kegulations  previous  to  Regulation  YIU  of  1819,  and  submitte4 
that^  according  to  that  Regulation,  read  in  conjunction   with 
Regulation  I  of  1820  and  Act  YIU  of  1835^  the  decree  of  the 
High  Court  was  correct* 

The  other  respondents  did  not  appear* 

Their  Loepships  delivered  the  following  judgment  :— 
This  is  au  appeal  from  a  decree  of  the  High  Court  of  Calcutta 
on  review,  in  effect  dismissing  a  suit  brought  in  the  Zillab 
Court  of  Purneah  in  1856  by  the  appellant,  as  mortQ;agee  after 
foreclosure,  to  recover  poasession  of  certain  talooks  in  Pergun- 
nah  Havalee,  and  to  set  aside  a  judicial  sale  of  them  made  at 
the  instance  of  Baboo  Pertab  Singh,  the  zemindar,  under  a 
claim  for  arrears  of  rent. 

The  main  question  in  the  appeal  is  whether  the  sale  of  the 
talooks  made  to  Sheikh  Jowhur  Ali,  the  respondent,  who  alone 
appeared  at  the  hearing,  under  a  decree  in  a  suit  institoted  by 
the  zemindar  against  the  heirs  of  Shah  Ali  Heza,  the  mortgagor, 
for  arrears  of  rent,  treating  them  as  defaulting  tenants,  is  ^ 

the  point  urged  before  lu  was  that  the  quite  insnffioient  to  jostiQr  the  Su]> 

lower  Appellate  Court  was  wrong  in  ordinate    Judge    in    coming    to  the 

holding  that   the  proceedings  of  the  conclusion  of  fraud  against  t£e  special 

semindar  weve  tainted  with  fraud  and  a^ppellant. 
oOllusion^and  that  was  the  point  that  we 

were  called  upon  to  dispose  of  \  and  we  I  concur  in  the  decree  proposed  by 

held  tbatmere  loose  ezpressionsof  fraud  my  colleague  in  this  ceee  that  the 

used  by  the  lower  Appellate  Court  were  special  appesd  be  dismissed  with  costs. 
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^^^       valid  sale  aq  against  the  appellant^  the  mortgagee,  who  was 
FoRBBs     not  a  party  to  that  suit. 

Bajboo  AliReza,  a   Mahomedao,  held  the  property  by  an   hereditary 

LuTCHXEPUT tennre  created  by  sutinods  granted  piior  to  1798  to  the  ancestors 
of  AH  Reza  Those  snnnuds  are  not  ^M  out  in  the  present 
reoord ;  but  it  ha<4  been  certified  since  the  argtmatent,  by  the 
Registrar  ot  the  Uigb  Court,  that  they  are  the  same  as  those 
printed  in  the  reeoixl  of  tht*  appeal  in  a  former  suit  between 
the  appellant  aatd  the  representatives  of  Ali  Reza.  Their 
Lordships  thought  it  right  to  ascertain  with  accuracy  the  con- 
tents  of  these  sunnuds,  inasmuch  as  the  Bigb  Court  based  their 
judgment  in  a  great  degree  on  the  assumption  that  tfao  tenure  was 
made  saleablefor  arrears  of  rent' by  special  ternts  contained  in  them* 
It  appears  from  the  sunnuds,  thus  verified^  that  this  assump- 
tion is  unfounded  >.and  it  was  admitted  by  the  learned  Counsel 
for  the  respondent  that,  if  they  were  the  same  as  those  s^t  ont 
in  the  former  record^  this  was  so»  By  the  sunnuds  the  monzahs 
are  given  by  way  of  id^'mrdT  to  Hossein  Reza  and  his  descend- 
ants on  a  fixed  and  absolute  jainma  of  Rs.  2,291. 

On  the  13th  March  I85U,  the  appellant  advanced  to  Ali  Reza 
Rs.  39,500 ;  and  to  secure  this  advance,  the  latter  made,  in 
ordmnry  form^  a  conditionnl  sale  of  the  talooks  to  him,  to  be 
absolute  if  the  money  was  not  repaid  on  13th  March  185L 

It  is  necessary  to  advert  shortly  to  the  litigation  which  .has 
been  going  on  since  1851  in  this  and  two  contemporaneous  suits* 
The  mortgage-debt  not  having  been  paid,  the  appellant  took 
proceedings  to  foreclose  under  Regulation  XVI  [  of  1806;  and 
the  foreclosure  was  completed  in  due  course  in  Angust  18&2. 
Thereupon,  on  the  28th  January  1853,  the  appellant  com- 
menced a  suit  against  AH  Reza  to  obtain  possession^  which  was 
dt-fended  on  grounds  impeaching  the  validity  or'  the  foreclosure. 
This  8ui^  passed  through  ail  the  Courts,  and  underwent  a  grnat 
variety  of  fortune.  The  Zilhh  Judge,  on  the  18th  December 
18-34— a  day  material  to  be  borne  in  mind— made  a  decree  in 
favor  of  the  Hppellant  for  the  possession  of  the  talooks.  On 
appeal  to  the  Sudder  Dewanny  Adawiut,  the  suit  was  remanded, 
when  the  then  Zillah  Judge  dismissed  it,  and  the  Sudder  Court 
affirmed  his  decision ;  but  both  these  judgoMUts  were  reversed 
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by  Her  Majesty  on  upp^al,  and  tbe  order  in    Council  declared       ^^^^ 
that  the  appellant  was  entitled  to  the  possesf^ion  of  tbe  mortga^d      Fo&bw 
premities  as  absolute  owner  in  the  case  of  Forbes  v.  Ameeroonissa      baboo 
Begum  (1).    The  order  in  Council  bears  date  on  the  3rd  Febroaiy  Lutchmeput 
1866.     Shortly  after  the  decree  of  the  Zillah  Judge  of  ibe  18th     ^'''^^' 
December  1854,  in  the  appellant's. suit  for  poesession, — viz.,  on 
the  6th  January  1855, — the  zemindar,  Pertab   Singh,   brought  a 
summary  suit  in  the  Collector's  Court   against  the  beirs  of  Ali 
Beza  for  arrears  of  rent.     Tbe  heirs   in  that  suit  allowed  judg- 
ment to  go  by  default,  and  on  the   26th   Februay  1855,  an  ex- 
parU  decree  was  made  against  them    for  the  amount  of  the 
arrears  claimed,— t;t2;.,  Bs.  712.     On  the  19th   Maich  1855,  tho 
zemindar  prayed  that  the  decree  might  be  put  into  excution  and 
the  talooks  sold,  and  they   were  sold   accordinglyi   on  the   26th 
day  of  April  1855,  to  the   respondent,  Jowbur  Ali,  for  Rs,  1,000. 
This  is  the  sale  which  it  is  sought  to  set  aside  in  the  present  suit. 
It  is  plain  that,  when  this  summary  suit  against  tbe  heira  of 
Ali  Beza    was  commenced,  they   had  no  title  or  right  whatever 
in  the    talooks.     The    appellant    had    become   absolute  owner, 
and,  moreover,  he  bad  obtained  tbe  decree  of  the  Zillah  Judge 
for    possession,  which  was   ultimately   sustained .  on   the  fiual 
appeal  to  Her  Mnjesty. 

On  the  24th  March  185C,  the  appellant  commenced  the 
present  suit  to  set  aside  the  sale  and  for  possession  asainst  the 
zemindar,  the  purchaser  Jowhur  Ali,  and  the  heirs  of  Ali  Heza. 
His  right  to  recover  was  at  first  opposed  in  the  Courts  below, 
on  the  ground  that,  by  the  judgments  given  in  India  in  tbe  first 
of  the  above-mentioned  suits,  bis  title,  by  foreclosure,  had  been 
invalidated ;  and,  on  this  objection,  decrees  were  made  agHiiiht 
him  by  the  Zillah  and  High  Courts.  On  the  reversal  of  these 
judgments  by  the  Queen  in  1866,  the  appellant,  in  order  to 
obtain  the  fruits  of  the  long  litigation,  at  last  decided  in  bis  favor, 
obtained  a  re-hearing  of  his  case  on  review  ;  and  the  High  Court 
then  pronounced  tbe  judgment  against  him  now  under  appeal. 
The  contention  of  the  appellant  is  that  the  zemindar  could 
only  sell  the  interest  of  tbe  heirs  of  Ali  Beza  (if  any),  and  not 

(1)  10 Moo.  LA., 340. 
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1872       the  tenare  and  estate  which  had  passed  to  hitn  before  the  decree 

PQ^Bjjg     for  sale ;  and  he  also  impeaqhed  the  sale  on  the   ground  that  it 

^'         was  fraudulent  and    ooUasivet  and  on  objections   founded  on 

LtTTCHMEPiTT  varlous  alleged  irregularities. 
Singh. 

In  the  view  taken  by  their  Lordships,  it  will  only  be  neces- 
sary to  consider  the  first  point, — viz,,  the  right  of  the  zemindar 
to  sell,  under  the  decree  in  the  summary  suit  against  the  heirs 
of  Ali  Beza,  the  tenure  then  vested  in  the  appellant. 

The  respondent  contends  that  the  sale  was  by  law  valid. 
He  relies  on  the  facts  that  some  rent  was  in  arrear.;  that  AH 
Beza's  name  was  on  the  register,  and  his  heirs  in  possession; 
and  that  the  appellant  did  not  tender  the  amount  of  the  arrears. 
But,  on  the  other  hand,  it  appears  that,  if  the  heirs  of  Ali  Beza 
were  in  possession,  which  is  somewhat  uncertain  on  the  facts, 
their  names  were  not  put  on  the  zemindar's  register;  and  it  also 
appears  that,  shortly  after  the  commencement  of  the  summary 
suit  of  the  zemindar,  and  before  the  decree  for  sale,  the  officers 
of  the  Zillah  Courts  in  pursuance  of  the  decree  of  the  I8th 
December  1854,  gave  the  appellant* symbolical  posse<^sion  by 
planting  bamboos,  which  the  zemindar's  agents  soon  afterwards 
pulled  up  ;  and  that  the  appellant's  agent  tendered  the  rent  for 
December  1854  at  the  cntcherry  of  the  zemindar,  and  that  such 
tender  was  there  refused,  with  the  answer  that  sazdwals  (I)  had 
been  appointed,  and  that  until  they  were  removed,  no  rent  would 
be  received.  It  also  appears  that  the  appellant  endeavored  to 
get  his  name  placed  on  the  register  of  the  zemindar,  and  that 
before  the  sale  he  applied  to  the  Zillah  Judge  for  a  parwdna, 
directing  the  zemindar  to  place  his  name  on  the  register^  who 
refused  the  order.  The  appellant  did  not  then  apply  to  the 
zemindar,  and  it  may  be  inferred  that  he  did  not  do  so  because 
the  above  proceedings  of  the  zemindar,  who  bad  then  obtained 
the  decree  against  the  heirs  of  Ali  Reza,  had  shown  that  such 
an  application  was  useless.  It  is  apparent  from  these  facts 
that  the  zemindar  had  the  fullest  notice  of  the  title  of  the 
appellant  and  of  his  claim  to  possession  before  the  decree  for 
sale,  and  that,  having  that  notice,  he  proceedod^  without  notice  to 

(1)  Rent  CoUectors. 
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Um^  to  obtain  a  decree  for  sale  ex  parte  against  tlie  heirs  of  Ali       ^^^^ 
Beia.    There  can  also  be  no  doubt  that  the  purchaser  Jowhur      Fobbm 
AU    (who  was^  in   facty   the   Mooktear   of  the  semindar^  and       baboo 
pimdiaBed   at  a  grossly  ioadequate  price)  had  in  the  same  way  ^^^^^^ 
aotioe  of  the  appellant's  title  and  his  prooeedings.    It  requires 
very  plain  positive  law  to  support  such  a  sale  agaiust  the  real 
O^er  under  a  decree  thus  obtained. 

The  High  Courts  in  the  judgment  under  appeal)  assume  that 
the  snnnnds^  in  their  terms,  gave  the  zemindar  power  to  sell 
the  ton  are  itself  frae  from  incumbrances ;  but,  in  the  event  of 
that  assumption  being  unfounded,  the  learned  Council  for  the 
respondent  contended  that  the  zemindar  had  that  powery  either 
aa  an  incident  to  the  tenure,  or  by  virtue  of  the  Regulations. 

No  authority  was  shown  to  satisfy  their  Lordships  that,  by 
any  known  law  or  nsage,  zemindars  had  the  power  to  sell 
tonnres  of  this  kind  for  arrears  of  rent  as  a  right  inherent  in^ 
or  incident  to,  the  tenure,  or  that  any  such  power  rightfully 
•Kists,  unless  by  special  stipulation,  independently  of  the 
B^gulations. 

A  long  and  minute  'oommentary  was  made  during  the  argu^^ 
ment  upon  the  Regulations  bearing  on  the  subject  from  1793 
downwards,  with  the  view,  on  the  part  of  the  respondent,  of 
showing  that  they  authorized  a  sale  of  the  tenure  iteelf ,  free  of 
previous  titles  and  incumbrances  created  by  the  defaulting  tenant 
and  his  predecessors.  Their  Lordships  do  not  think  it  necessary 
to  discuss  in  detail  these  Regulations,  because  they  are  disposed 
to  agree  in  the  main  with  the  construction  put  upon  them  in  a 
deeision  of  the  Full  High  Court,  which  is  directly  opposed  to  this 
contention.  The  decision  referred  to  vfaa  pronounced  in  an 
elaborate  judgment  of  the  Full  Bench  of  the  High  Court  (tho 
(Jhief  Justice,  Sir  Barnes  Peacock,  presiding),  in  which  the 
Regulations  are  fully  collated  and  eXAxaineA^^Shahaboodeen  v. 
FMiUh  Ali  (1).  This,  which  may  be  regarded  as  the  leading 
decision  in  India,  has  been  followed  by  the  Oourte  there^-Tif  ^Aa* 
nundThakur  v.  ^Paresman  Jha{2)  and  Mohesk  Ohunder   Baner' 

(1)  Case  No.  092  of  1866  ,•  13th  March  1867.  (2)  Ar^,  p.  142. 
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I87g       fee  V.    Ohfmder   M<mee  Debee  (1).    It  is  true  that  the^Oonrti 

FoRBn      in   these  decisions   had  to  oonstme  Act  X  of  1869|   and  nol 

^^-         Begolation  YII  of  1799^  which  bad  then  been  Irepealed:    bqt 

LiTTCHifEPUT  powers  of  sale  akialogoas  to   those  found  in    the  BegolatiMi 

fiiNQK.      ^  j^g^  ^^  provided  in  s.  105  of  Act  X  of  1859,  with  Mb 


(1)  Before  Mr.  Justice  Kemp  and  Jfr.    Unt,  is  the  leiaiodarj  he 

Justice  AinsUe-  proob  in  his  own   handg  equal  to  9nj 

tbafc  ean  be  found  in  the  haada  of  the 

IfOHEySH   OEUNBEB    BANERJBE    opposite  party^nd  there  wa«  no  o 


(one  of  T0ifi  Defendants)  t;«  CHUN-  to  call  apon  the  opposite  party  to  proTO 

DEB  MONEE    DBBEIE  axdothsbs  his  (special  appellant's)  case. 

(Pla  iNTim)«<^  The  other  groimd  is,  that  uritfa  refer« 

ence  to  the  decision  in  Rungo  mon  ee  Debia 

The  2,1ih  February  1871.  v.  Raj  Comaree  Bihee  (a),   the  appellant 

was  not  bonnd  by  the  decree  of  fov»> 

Babooe  Sham  Latt    Mitter  and  Moh'  closure  passed  against  the  former  holder. 

endro  Lall  Seal  for  the  appellant.  It  appears  to  ns  that   the  facte  in  this 

Baboo  Nil  Madhdb  8ein  for  the  reepon-  case  are  no^  simi  la  r  te  the  f ictt of  ll»t 

dents.  case.    Here,  there  was  a  deczee  of  Ipre- 

The  judgment  of  the  Court  was  deli-  closure  which  entirely  extinguished  the 

vored  by  rights  Cf  ihe  debtor.  In  that  case,  thard 

AiNSLiB,J.>*This  suit  WAS  remamded  wnsa  simple  decree  against  the  dibioiv 

on  ihe  1st  of  December  1862  by  L.  S,  making  him  personally  responsibly  for  a 

Jackson  and  Glover,  J  J.,  with  a  direc-  portion  of  the  allowance  due  tothewSdow 

tion  to  the  lower  Appellate  Ooort  to  try  of  once  of  the  monbert  of  a  joint  Hiadoo 

the  qnestion  whether  the  lease  on  whidi  family  inconsequence  of  his  purchase  of 

the  lands  had  been  hold  contained  any  the  share  of  another   member  of  the 

stipulation  resorving  a  right   of  sale  for  family ;  but  it  is  distinctly  staM  ia  the 

arrears  (fi  reott ;  and  a  further  issue  was  judgment  quoied  that  the  decree  did  not 

also  laid  down  regarding  which  nothing  directly  affect   or   bind  the  land,  but 

has  been  said  in  the  present  appeal.  merely  bound  the  judgment-debtor  per- 

The  lower  Appellate   Couti  has  now  senaTly,  and  prevented  him  from  denying 

found  that  there  was  nothing  in  the  lease  his  Uabfli  ty .    We,  therefore,  think  that 

which  reserved  a  right  of  sale  to  the  ze«  the  cnses  are  not  analogous,and  that  this 

mindar,  and  consequently  holds  that  the  issue  will  not  affect  the  present 


tenure  was  sold  subject  to  incnmbrinoes.  The  q^ecial  appellant  has  aloo  sdiig^  to 

Against  this  decision,  the  special  appel-  argue  a  further  obection,  as  to  the  od- 

lanthas  urged  two  grounds  of  appeal:  1st,  lusivenessof  the  decree  obtained  by  tlia 

that  the  onus  of  proof  has  been  put    on  Opposite  party  ;  but  as  that  point '^ao4» 

the  wrong  party;tbat  be  Was  called  upon  taken  in  the  grounds  of   appeal,    w» 

to  produce  the  kabulia,t,   whereas   the  decline  to  hear  him  on  this  ground. 
Opposite  party  shoald  have  been  called 

npon  to  produce  the  poltah.    As  in  this  We  dismiss  the  Special  a|q[>eal  irith 

case,the  auction-puroha8er,^)ecial  appel-  costs* 


*  Special  Appeal'  No.  1729  of  1870,  from  a  decree  of  the  Subordinate  Judge  of 

Hooghly,  dated  the  7th  May  l»70,affirming  adecree  ol  the  MoonsiS  of  that  district, 

dated  the  16th  March  1870. 

(a)6W.R.,197, 
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differenoe  that  tbe  language  of  the  latter  Act  is  more  favorable       Wg 
to  the  oontentton  of  the  respondent   than  that  of  the  Regulation      FoBBse 
of  1799.    The  Chief  Justice,  in  commenting  on  the  Regulation      ^  ^ 
of  1799,  considered  it  to   be  clear  that  the   power  to  sell  the  liVrooMmsw 
tenure  itself  free  from    incumbrances    was  not    given  by  that      ***^* 
Itegulation. 

f  he  Regulations  principally  relied  on  by  the  respondent  ar^ 
Regulation  VII  of  1799,  s.  15,  cl,  7,  and  regulation  VlII  of 
1819.  The  part  of  the  regulation  of  1799  relied  on  declares 
that, '^f  the  defaulter  be  a  dependant  talookdar,  or  the  holder 
of  any  other  tenure,  which,  by  the  title-deeds  or  established 
usage  of  the  country,  is  transferable  by  sale  or  otherwise,  it  may 
be  brought  to  sale  by  ^'application  to  the  Dewanny  Adawlut  in 
satisEaetion  of  the  arrears  of  rent/'  The  language  is  not  well 
ada|ited  to  meet  the  case  of  incumbered  tenures ;  but  the  words, 
'*ff  the  defaulter  be  the  holder  of  any  tenure,  it  may  be 
8oM/'  may  fairly  mean  that  the  tenure  the  defaulter  holds, 
of  lias,  Buch  as  it  is  in  his  hands,  may  be  sold;  and  it  does 
not  seem  to  be  a  forced  construction  that  the  decisions  above 
j.eferred  to  have  put  on  the  statute,  in  holding  that,  if  the 
tenure  has  passed  to  another,  ^nd  is  no  longer  in  him,  tho 
alleged  manner  enabling  it  to  be  sold  for  his  debt,  atid  that 
if  he  has  an  incumbered  tenure,  then  only  the  interest  which  h^^ 
bas  in  it  is  subject  to  the  power  of  sale  {sie).  The  older  Regula- 
tSons  of  1798, 1795,  and  1797  were  referred  to  for  the  purpose 
of  showing  the  general  object  to  have  been  to  give  the  zemin* 
dars  the  same  powers  to  recover  rents  from  their  dependent 
talodkdars,  as  the  Government  had  to  recover  the  fixed  revenue 
fr6m  them  ;  but  these  provisions  relate  principally  to  powers  of 
Aistreas.  The  recital  telied  on  in  the  preamble  of  Regulation 
XXXV  of  1795  (which  relates  to  distresses),  viz.,  that  justice 
ffoquired  that  proprietors  should  have  the  means  of  levying  their 
rents  and  revenues  with  equal  punctuality  as  the  Government,  is 
ao#  4i»and  in  relation  VII  of  1799  ;  and  would  not  justify  a 
eosatmetion  of  that  regulation  which  would  give,  by  an  infer- 
moe,  a  power  of  sale  of  so  stringent  a  kind  as  that  contend^  fon 
Regulation  VIII  of  1819,  s,  11,  no  doubt  gives  an  expresa 
power  to  8oU  the  twureLreeol   all  incambranoea  that  may  have 


Digitized  byLjOOQlC 


152  BENGAL  LAW  BBPOBTS.  [VOL.  X 

^^^^       accrued  upon  it  by  the  act  of  the  defaulting  proprietor,  his  repre- 

FoBBBs      sentatiyes^  or  assignees ;  bat  the  power  so  given  is  confined  to  the 

B^      case  of  tenures  where  the  right  of  selling  or  bringing  to  sale  for 

LuvcBMBpuT  j^  arrear  of  rent  has  been  specially  reserved  by  stipulation  in 

the  engagements  interchanged  in  the  creation  of  the  tenure* 

The  preamble  of  the  Act  shows  the  existence  of   such  tenures^ 

and  the   Regulation   treats  them  as  a  distinct  class.    It  has 

been  already  pointed  out  that  the  sunnuds  in  this  case  do  not 

contain  this  special  power,  and  that  the  High  Conrt  was  in  error 

in  so  assuming. 

The  present  case  is  stronger  in  fovor  of  the  appellant  than 
that  of  SJuihdboodeen  v«  Futteh  Alt  (I).  In  this  case,  before  the 
zemindar  took  proceedings  against  th^  heirs  of  AH  Re2a«  the 
title  of  the  appellant  bad  passed  beyond  the  stage  of  being  an 
incumbrance  only  on  the  tenure.  He  had  become  the  absolute 
owner  of  the  tenure  itselfi  and  the  heirs  of  Ali  Beaa,  against 
whom  the  summary  suit  was  brought,  had  no  title  or  interest 
whatever  left  in  it.  They  were  not  the  holders  of  any  tenure, 
to  use  the  words  of  Regulation  YII  of  1799,  and  wercf  certainly 
nof  proprietors''  in  the  words  of  the  Regulation  VIII  of 
1819, 

The  judgment  below  was  also  grounded  on  the  fact  that  the 
heirs  were  in  actual  possession,  and  that  the  name  of  Ali  Reia^ 
their  ancestor,  was  on  the  register.  This  was  so,  but  they 
were  holding  possession  wrongfully.  Not  only  was  their  title 
gone,  but  a  decree  for  possession  had  been  obtained  against 
theoii  and  executed  so  far  as  it  was  possible  to  do  so.  Their 
possession,  therefore!  was  in  no  sense  lawful,  and  their  mere  da 
facto  possession  was  known  by  the  zemindar  to  be  wrongfuL 
With  this  knowledge  the  zemindar  could  not  properly  treat  the 
heirs  as  holders  of  the  tenure^  so  as  to  affect  the  rifirhts  of  the 
appellant,  of  whose  title  and  efforts  to  obtain  possession  he  bad 
notice. 

It  is  true  the  appelliuit  did  not  tender  the  rent  which  was  the 
subject  of  the  suit  against  the  heirs,  but,  on  the  other  hand, 
when  he  tendered  the  rent   due  from  the  date  of  hi^  decree  at 

(i)OMeNQ.9»g{18M}  18(h  March  1867. 
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tbe  OQiolieny/ {he  prior  rent  was  not  demanded  of  him,  and,  on       ^^72 
the  contrary,  he  was'  told  the  zemindar's  sazawals  were  in  pes-      Forbbs 
aeaaibn,  and  ho  rent  would  be  received.    These  facts,  coupled       ^^^ 
with  the  other  proceedings  of  the  zemindar's  agents,  show  that  Littghmbput 
a  forther  tender  Was  useless,  and  therefore  unnecessary,  even 
assuming  that  such  a  tender   ought  to  have   been  made  to  sto|:^ 
the  pr6ceedings  in  the  stimmary  suit  against  the    heirs  to  whioh 
he  was  no  partjr^  which  their  Lordshi|)s    are  by  no  means  pre.^ 
pared  to  affirm. 

In  reconimendinig  the  reversal  of  the  judgment  under  appeal, 
their  L6r^^ips  ia  effect  affirm  the  authority  of  the  decision  of 
the'F^ll  *Behch  in  tlie  case  of  Shahahoodeen  v.  FtiiteK  Ali  (1)« 
It  may  be  infetred  from  their  judgment  that  the  High  Court 
in  this  Case  would  have  followed  that  authority,  if  the  terms  of 
the  sunnuds  had  been  correctly  brought  before  them. 

Their  Lordships  do  not  desire  by  this  judgment  to  weaken 
any  poweia  that  zemindars  may,  by  law,  possess  to  enforce  pay- 
ment of  their  rents.  What  other  powers  and  remedies  the 
zemindar,  Pertab  Singh,  had,  and  might  have  exercised,  it  is  not 
necessary^  nor  is  it  now  of  any  general  importance,  to  determine, 
for  the  remedies  for  arrears  of  rent  are  at  present  mainly  pro- 
vided by  Act  X  of  1859  and  subsequent  Acts.  The  only 
question  their  Loirdships  are  called  upon  to  decide  is  as  to  the 
validity  oJE  this  sale,  and  they  have  come  to  the  conclusion  that, 
under  the  Regulations  in  force  at  the  time,  and  under  the  cir- 
enmstances  o!  th^  case,  this  sale,  for  the  reasons  already  given, 
was  invalid. 

Their  Lordships  think  that  the  a{^llant  is  entitled  to  the 
mesne  profits  from  the  time  of  the  sale  to  Jowhur  Ali,  as 
against  him;  \  apd  that  in  taking  the  account  of  such  profits, 
all  rent  and  arrears  of  rent  due  and  payable  to  Pertab  Singh 
and  his  heirs  should  be  deducted  and  allowed.  The  appellant 
also  claims  to  be  entitled  to  a  decree  for  mesne  profits  against 
the  heirs  of  Pertab  Singh,  en  the  grounds  (1)  that  the  zemindar 
was  acting  in  collusion  with  Jowhur  Ali ;  and  (2)  that  he  per- 
sisted in  the  sale  of  the  talook,  when  he  knew  that  the  heirs 

(1)  Case  No.  992  of  1866  ;  13th  March  1867, 


Digitized  byLjOOQlC 


154  BENGAL  LAW  REPORTS.  [VOL.  X. 

1872      of  All  Beza^  who  alone    were  defendants  in   tbia  snib,  bad'no 
FoBBBt      interest  at  all  in  them.    Their  Lordships  do  not  think  it  neces- 
^*  sary  to  express  any  opinion    on  the  charge    of  collusion ;  bat 

Ldtcbmipitt  considering  that  the  zemindar  proceeded  to  obtain  a  sale  of  the 
^^  teunre,  notwithstanding  he  had  notice  of  the  appellant's  title, 
and  of  the  order  made  by  the  Zillah  Goart  for  giving  him  pos- 
session, and  that  snoh  sale  has  been  the  means  of  kaeiHBg  the 
appellant  oat  of  possession,  and  the  cause  of  this  siut,  and  tiial 
he  has  presistently  disputed  the  title  of  the  appellant^  tixoy  ara 
of  opinion  that  the  decree  for  mesne  profits  should  be  against 
the  heirs  of  Pertab  Sin^^h^  as  well  as  against  Jowhnr  A^i^  but 
that  executions  should  not  be  had  against  such  heirs  in  respect  of 
them  until  after  failure  to  obtain  satisfaction  froQi  Jowhnr  Mi. 

Their  Lordships  will  therefore  humbly  recommend  to  Her 
Majesty  that  the  decree  appealed  from  be  reversedj  and  that  it 
be  declared  that  the  sale  to  Jowhur  Ali  was  invalid^  and  should 
be  set  aside ;  that  the  appellant  is  entitled  to  possession,  and  to  be 
registered  as  the  holder  of  the  talooks  ;  and  that  he  has  been  so 
entitled  since  the  said  decree  of  the  Siillah  Court  of  Pumeah  of 
the  18th  December  1854  ;  and  that  it  should  also  be  declared 
that  the  appellant  is  entitled  to  mesne  profits  from  the  time  and 
in  manner  abovementioned  ;  and  further  that  the  respondexfts 
should  pay  the  costs  of  the  litigation  in  India  ;  and  if  any  coste 
have  been  paid  in  India,  they  should  be  refunaed :  and  their 
Lordships  will  direct  that  the  appellant  should  have  the  costs 
of  this  appeal. 

Appeal  allowed. 

Agents  for  appellant :  Messrs.  Burton,  Teate8,  and  Bart. 

Agent  for  respondent,  Sheikli  Jowhur  Ali :  Mr.  Wilson.] 


Digitized  byLjOOQlC 


VOL.  X.]  HIGH  CO0BT,  W6 

APPELLATE  CIVIL- 


Brf^m  Mr.  JwHee  Emp  (md  Mr.  JfuHcB  Pontifea. 

JOT  KOOMAB.  DUTTA  JHA  (Plumtetf)  v.  BSHARBI  NUND  DXTTTA        ^372 
JHA  (Dbibndabt) .•  Sept.  6. 

3emmii^'--A(!i  FilZ  qf  1359, «».  d7d  an<2  378— Orcfer  re/bmn^  ^  ai2fii»<  a 
Bpmaii  Appeal  P(n90r  iff  High  Oomi  to  gremt^Bepi^  of-^Nfftioe. 

An  order  jafoiiDg  to  Admit  a  Bpeoial  ftppenl  is  open  to  review,  and  the  applioa* 
tioDlbr  wnewmtkf  Uauida  withont  notioe  to  ttie ether  eide. 

Air  applioation  for  the  admission  of  a  special  appeal  in  thia 
case  waa  rejected  on  tbe  12th  Jnly  1871.  Sabseqtiently  there 
was  an  lipplication  for  a  review  of  the  order  refusing  to  admit 
the  special  appeal^  and  on  the  2nd  December  187l>  the  review 
was  granted^  and  the  special  appeal  was  directed  to  be  registered* 

The  Advocate- General,  offg,  (Mr.  Paul,)  (with  him  Baboos 
J^ggudanund  Mookerjee  and  Bomesh  Chimder  Mitter),  for  the 
respondent 

Mr*  Woodfoffe  (with  him  Baboos  Ba9hheh(iry  Ohose  and 
0me9h  Chwnder  Ban&rjee)  for  the  appellant. 

The  Advocate-  Oeneraltov  the  respondent,  objec  ted  to  the  hearing 
of  the  appeal.  He  contended  that  an  order  refusing  to  entertain 
a  special  appeal  cannot  be  reviewed ;  and  that  even  if  a  review 
were  allowed  by  law,  it  oonld  not  be  granted  without  notice  to  the 
opposite  side,  which  was  not.served  in  this  case.  The  appeid  is 
now  improperly  before  the  Coart,  and  ought  not  to  be  heard,  as 
the  order  admitting  the  appeal  is  wrong  and  without  jurisdiction. 
S.  876  of  Act  VIII  of  1859  only  allows  a  review  of  judgment 
where  there  has  been  a  decree  of  Court  consequent  upon  such 
jodgmetit,  and  not  otherwise. 

*  Special  Appeal,  No.  S85  of  1872,  from  a  decree  of  the  Jitdge  of  Beerbhoom 
dated  the  18ih  Mor  Ji  1871,  affirming  a  deoree  of  the  Subordinate  Judge  of  thai 
difltriot,  dated  tbo  ^th  April  1870. 
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^872  Mr.  Woodroffe  for  the  appellant,— fn  the  matter  of  the  PetUionof 


(Jot  Koomar  Barmutollah  (1^,  it  was  held  that  thft  Court  coald  review  an  order 


DOTTA  JhA 

V, 

ESHABBB 

nund  dutta 
Jba. 


(1)  B^ore  Mr.  Jxwtict  Baylty  and  Mr. 
Justice  Markby, 

In  thk  matter  of  thb  Petition  or 
BABMUTOLLAH. 

The  Ath  AprU  1872. 

Mr.  M,  Okote  for  the  petitioner, 

Thb  iudgmeal  of  the  Govt  ws  deli* 
veredby 

Mabkbt,  T.^In  thif  case  an  applioa- 
taon  for  the  admitfioil  of  aapeoial  appeal 
was  made  to  this  Oonrt  on  the  19kh 
l)ecember  last.  The  petition  contained 
ten  grounds  of  appeal ;  and  a^ter  hearing 
«  pleader  in  support  of  the  application, 
it  was  rejected  by  two  Jndges.  There  is 
now  presented  to  ns  an  application  for  a 
reyitw  of  the  order  passed  rejecting  the 
application  to  admit  the  speqial  appeal, 
treating  that  rejection  as  a  judgment  to 
Which  Oh.  xi  of  the  Code  of  Oivil  Proce- 
dm^  relating  to  reviews,  is  applicable. 
The  application  for  review  contains  four 
new  grounds  of  special  appeal  in  addition 
to  the  ten  old  ones  ;  and,  if  it  were  the 
first  application  to  admit  a  special  app* 
eal,  it  would  be  too  late. 

Assuming  the  rejection  of  the  applica- 
tion to  admit  a  special  appeal  to  be  a 
judgment  which  may  be  reviewed,  we 
think  We  ought  still  to  consider  whe^er 
we  ought  U>  entertain  the  application  for 
review.  It  is  not  suggested  that  there  is 
anything  peculiar  or  exceptional  in  this 
oase^  or  that  there  has  been  any  new  dis* 
oovery  since  the  case  was  last  heard ;  or 
that  there  has  been  any  miscarriage  by 
the  Court ;  or  that  the  case  put  forward 
«n  the  last  occasion)  was  not  correctly 
understood  and  disposed  of.  It  is  only  said 
that  **  the  real  ground  of  special  appeal 
in  this  case  was  not  properly  and  ex- 
pressly  put  forward  on  the  last  occasion, 
though  it  appears  from  the  old  grounds 
that  there  was  some  allusion  to  them." 
In  short,  it  cornea  to  liltle  more  than  this 


th4t  the  case  having  been  once  argued 
by  a  vakeel  of  long  standing  and  great 
azperiance,  another  advocate  now  states 
that  he  can  put  the  applicant's  case  mora 
forcibly.  I  entirely  admit  that  this  Court 
has  a  discretion  to  admit  applicationa 
for' review  in  any  oaae  laWbioh  it  €ou* 
eiders  that  it  is  desirable  for  the  ends  of 
justice  to  do  so  ;  but  I  also  think  it  has 
a  discretion  before  it  Is  cidted  upon  to 
hear  a  cftse  re«aiiniad,  which  has  been 
already  once  determined,  to  require 
some  explanation  to  be  given  why  this 
exo^ional  oourte  should  be  f ollowod ; 
and  I  think  that  soch  a  ctatemeat  as 
that  which  is  made  in  this  case  does  not 
amouit  to  Such  an  explanation  as  wo 
are  entitled  to  require.  Mr.  Ghose  oon^ 
tends  that  we  ought  to  hear  his  aiga« 
m»nt  in  support  of  the  application  to 
admit  the  special  appeal,  in  eider  to  seO 
whether  the  ends  of  justice  require  that 
a  review  should  be  granted.  But  that 
evades  the  whole  question.  If  we  are 
bound  to  hear  his  application,  in  order 
to  see  whether  it  ought  to  be  grantedt 
it  is  obvious  that  every  application  to 
admit  a  special  appeal  may  be  made^ 
and  must  be  heard  as  many  times  over 
as  the  parties  choose  to  present  •  peti* 
tion  for  renew,  for  it  has  been  held  by 
this  Court  that  there  is  no  limit  to  the 
numberof  applications  for  review.  To* 
morrow  we  may  have  a  third  advocate^ 
who  thinks  he  can  put  the  case  mors 
forcibly  than  Mr.  Ghose,  the  next  day  a 
fourth,  who  thinks  he  can  put  it  moro 
forcibly  Btill»  and  so  on  sif  itifiniimm. 
The  power  of  review  is  a  most  valuable 
one  if  prop<«rly  exercised,  but  it  would 
be  a  grievous  injustice  to  the  large  nnm* 
ber  of  suitors  who  are  waiting  to  bs 
heard,  if  We  were  to  allow  parties,  who 
haVe  once  bad  a  fair  opportunity  of  ap- 
pearing and  plaoi^  their  case  before  the 
Courts  to  come  up  over  and  over  again,in 
order  to  tryaad  pat  their  oase  better. 
The  petitioner  in  this  case  has  had  threes 
distinct  hearings  in  three  different  Courts 
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refoidiig'to  admit  a  special  appeal.    There  can  be  a  revww  of  aa       ^^^S 
order  reMinjg^  to  tHeezeoution  of  a  decree— Haraifeun  Mookerjee  v*  joy  Koomar 
t)hiihderitohiin  Roy  (1) .  In  the  first  case  cited,  this  Court  assumed  ^^^  •'^ 
that  it  totAi,  review  its  order,  and  on  other  grouads  rejected     Bbhabib 
flie  ahpflidatioA.  lit,  s.  376  of  Act  VIII  of  1859,  the  word  ''decree*'  ^''"j^'^ 
18  equivalent  to  the  word  **  judgment."    Assuming  the  right  of 
review,  want  of  tiotice  is  no  defect,  and  cannot  vitiate  the  proceed^- 
tng^'    in  tlia  case  there  was  no  opposite  party.  The  law  allows  an 
appeal  against  an  order  rejecting  a  plaint ;  cotdd  it  be  said  that 
SBeh  BUk  Ord^Bf  cannot  be  revieweid  because  the  defendant  was  not 
befo¥d  the  Godrtt    If  theoi^der  for  the  admission  of  a  special  ap* 
peat  can  be  tnade  without  notice  to  the  opposite  party,  why  cannot 
ihete  he&  review  of  such  order  without  notice  also  ?  The  objection 
isfaia^d'tbdlikte.  If  the  respondent  felHiggrieved,  he  should  have 
inoved  to  have  the  appeal  taken  ofiE  the  file.    In  Bharutt  Ohunder 
Bag  t.  Isiur  Chimder  Sircar  (2),  it  was  held  that  an  appeal 
tennot  be  rejected,  at  the  hearing  after   its  admissiod)  on  the 
ground  that  it  had  been  admitted  after  tiikie. 

The  Advocate-General  in  reply.-— In  the  case  of  Bharutt 
Ohund&r  Bfytf  v,  Isaur  Ohunder  Sircar  (2),  Peacock,  0.  J.,  held 
that  the  objection  there  alluded  to  could  not  be  taken  at  all,  not 
that  &e  hearing  of  the  appeal  was  not  the  proper  time  to  take  it* 
In  the  matter  of  the  Petition  of  Barmutollah  (3),  the  GouH  as-^ 
anmed  tiie  very  point  now  raised  without  deciding  it.  That  case 
tiierefore' cannot  be  treated  as  an  authority  on  this  question. 

The  judgment  of  the  Court  was  delivered  by. 

KsMV^  J.*-*&  prdiminary  objection  has  been  made  by  the 
AdvQcate^G^neral,  who  appears  for  the  special  respondent,  to 
th«  bearing  pf  this  appeal.  He  contendsi  first,  that  an  order 
rejecting  an  application  for  the  admission  of  a  special  appeal  is 

and  I  think  that,  in  the  absence  of  any    L.S  Jaokson,  J.^and  he  expressed  in  that 
special  oircamstanoes,  we  may  assume  that    case  similar  views  to  those  whiohl  have 
his  case  has  been  snffioiently  in^estigat     expressed  here,  in  which  I  concurred, 
ed.  I  may  add  that,  whilst  this  case  has       (1)  Marsh.,  205. 
been  ottder  consideration,  1  have   sat  to        (2)  8  W-  R.|  141. 
hear  an    application   for    review    with        (3)  Ante,  p.  156. 
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^^^^       not  open  to  review  ,  second,  that  in  the  present  ^tee  tlie  Ooilffi 

Joy  Eookab*  ^^  revjawed  its  order  without  giying  notion  to  hif  cljenfe 

BottaJba       T)ie  original  application  for  the  a^missjo^  of  tbe  special 

Bbhasu    i^speal  was  ShA  in  proper  time ;  it  was  D9Jeot^  ton  W  ftepfiH^ 

HuKDDTOAh^^^^^jj^,2the  of  July  1871.    Oa  ^is  Mf.  Bfon^y  Wpliad 

^  the  Convt  to  r9-eon9ider  its  order  ;  an^  the  Oonrti  after  hpi^nng 

Cowofiel,  and  being  ^atiaHe^  that  thero  was  good  and  mQaiant 

reaeon  for  so  doing,  on  the  Snd  December  1871,  ^KreOtod  the 

apidipaMon  to  be  registered. 

Picons  to  the  passing  of  the  new  nrfee  which  vegoldte  i^ 
pIica|bion3  for  tbo  admission  of  a  special  appeal,  parties  ooold| 
^B  a  n^Miter  of  righti  file  a  special  appeal ;  «uid  i^  the  event  of 
jliheir  appeal  being  nnanQces9fnl«  they  pould  apply  for  a  revieW| 
IHid  that  too  more  than  eirtb.  Thp  new  ralpcf  ^  not  i^nil  owoot 
lake  ^w»f  this  right,  and  we  find  that  this  pourt  h^s  r^cpi^iaed 
moh  a  right  in  cmeg  where  ^n  iippUcation  for  thp  admjaaipiii  of 
ib  special  appml  has  been  rejoetqdrrr J?^  th§  imHer  pf  th§  iF^ 
Hon  of  Bc^rmutollah  (1)« 

Then  it  is  said  that,  under  s,  376  of  Act  VIII  of  1859,  appli* 
potions  fpir  review  loan  pnljr  be  mad^  of  %  decree  of  a  Court,  but 
it  ha^  been  held  by  ^  Divisional  Bpnch,  in  the  case  of  Codirane  r. 
^eera  Lai  8e^l  (2),  that  this  Court  has  power  to  revieif  an 
order. 

Lastly,  it  ifas  cpptended  by  j^  Adyoc^te^C^^eral  thl^i  under 
s.  378  of  Act  VIII  of  18^,  no  revjew  of  judgment  tm  ba 
granted  without  previous  notice  to  the  opposite  party  to  enable 
him  to  appear,  and  be  heard  in  support  of  the  decree  of  irhich  a 
review  is  solicited.  Now,  in  the  case  before  the  Court,  there  could 
be  no  opposite  party.  The  first  application  (or  the  admissioH  of 
a  special  appeal  was  necessarily  e»  parte,  as  also  was  the  seeood 
application  praying  the  Court  to  re-consider  its  order  rejecting 
the  first  application.  We  overrule  the  preliminary  objection^  and 
proceed  to  try  the  ^)ecial  aj^peal. 

{l)Ante,p.nt.  (2)  7.W.B.,79. 
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iraiSdicMtPF  &UHI)NS  KOOI^WUB  Aim  oiraTBu  (I>tFBjii>AKtft>  ^.  ^.  e.« 

LikLLl  BITHOBBB  LALIa  ahix ▲Ndvaut  (FL4iirti«ni.>  t«^ 

Ifore^  2. 

(On  appeal  from  the  High  Court  of  Jadioatore  at  ftirt  WiUiam  in  bengal. J 

.  k.  telaok  in  ponenkm  of  a  mortgagee  was  pot  np  for  sale  under  an  ezeoutioft 
against  the  mortgagor,  and  waa  brought  bj  i^  m  ^  own  name«  but  hefwimi  for  the- 
iridt^ajfiBe.  j!obtaludd  a  oertiflcste  as  potofaa^Ber,  and!  waa  put  formaUyit^ 
pOtfaaMDytba  mortgagee  remaining  ia  aotnal  pooooerion*  BM  fteveraiiig  tha> 
deoiaieii  of  the  High  Ckmrt>  that  8.260of  Aot  Vniof  185»istobe  oonttrued 
•tnotljy  and  that  no  suit  would  lie  by  A  against  the  mortgageo  to  redeem. 

This  was  an  appeal  from  a  decistoo  of  the  High  Court  dated 
the  12th  November  1868,  passed  in  aco(«danoe  with  a  Foil 
Benw  raling  of  ;t|^  9th  September  1868^  whereby  a  deoisionr  of 
the  Principal  Sadder  Ameen  of  Gya  dated  the  Srd  Joae^ 
1467  (1)  wadrevefBed. 

iBlSMyOMMotee^  SoAiderf  Dontee  gnofted  %  za^i'irfvlhffi^ 
leaasto'oneBiHjIal  Opadhoaol  Talooka  Doodhor,  and  he  took 
tai  kM|A  fodfliMilM  Mtil  hiadleath^  when  hef  was  Mdceeiedki 
pMtfMttton  by  hiflT  heirs'  the  appellants.  One  QniigVipOTtaad 
hitvii^  in  1861  obiait(ed!  jttdgnKent  against  the  mortgagor,  het^ 
MenMt  was  sold  to  Lalla  Bohoree  Lall,  who  obtained  H 
oMiaflDate  nndet  Act  VUI  of  1859,  s.  259,  on  5th  October  )868L 
He  had  in  fact  tibtight  h&hmkiiot  BrijtaU  In  l&if(Bh  1866; 
fomial  possessioil  of  the  talook  was  giyen  by  the  Principle  Snd- 
^  Ameen  to  TiaUa  Bshorde  Lall  as  pnrchasdt  niidev'  thd 
decffde  ;  Brijlal's  heirs  hovi^ever  retaining  real  possessioil. 

Oti  the  5th  October  18M,  Bahoree  LiLll  claiming  as  resA 
owner  brought  the  present  suit  a^gainsC  the  bdirs  of  BUjkd  to 
ihsdeem  on  the  ground  that  the  profits  received  htfd  paid  off  tb» 

^  JVsfent :— Thb  Bight  Hon'blb  Sia  Jambs  W.  Colvilb,  Sir  MoNTiaui  Smith,. 
Sis  Bobbbz  Colusb^  and  Sib  Lawbbncb  Pbbl» 

U)3B.L.K,F.B.^15. 


Digitized  byLjOOQlC 


160 


BENGAL  LAW  RBPOBTS. 


IT0L.X. 


1872 


MUBSAMDT 
BUHUNS 
EOONWUB 
V, 
LaLLA 
BURORKB 

Lall. 


mortgage.  The  defendants  pleaded  that  he  was  benamidar  for 
them,  a  fact  determiued  in  their  favor,  and  the  Principal  Sad- 
der Ameen  held  that  he  therefore  could  not  sne.  He  appealed 
to  the  High  Court,  and  on  the  16th  July  1868,  that  Cioiirt 
(Bayley  and  Macpherson,  JJ.)  held  that,  under  a.  260,  Act  VUI 
of  1859,  he  being  certified  purchaser,  they  ooiddnot  enquire  into 
the  benami  transaction,  and  directed  the  usual  account.  A  review 
having  been  applied  for,  the  Divition  Bencb  referred  the  matter 
to  a  Full  Bench.  On  tbt  9th  September  1868,  the  Full  Bench 
(Peacock,  C.J.,  Bayley,  Macpherson,  and  Glover,  JJ.,  L.  S. 
Jackson,  J.,  dissenting)  affirmed  the  decision  (I),  and  a  decree 
was  passed  on  the  12th  November  1863  in  accordance  with  tiieir 
ruling. 

The  heirs  of  the  mortgagee  appealed  to  her  Majesty  in 
Council. 

Mr.  Leith  for  the  appellants.— -Act  VIII  of  1859  is  one  of 
procedure  only^  and  is  not  one  of  substantive  law,  and  alCliouglk 
in  one  particular  case  it  provides  that  the  title  ehaH  not  be 
enciuired  into,  that  is,  when  one  who  has  purchased  henmki^ 
audhas  obtained  possession,  resists  a  suit  to  turn  him  out  of  pes- 
sesaioD^  itisnoito  override  the  well-estaUished  prircipBliof 
eqii^ity,  and  allow  him,  when  seeking  to  avail  himself  of  the  equi- 
table jurisdiction  of  the  Court,  to  obtain  a  decree  contrary  to, 
equity.  S.  260  must  be  construed  strictly,  and  it  only  providea 
for  actions  against  the  certified  purchaser.  There  is  no  enact* 
ment  declaring  benami  transactions  to  be  void,  and  such  trans- 
actions are  continually  recognized  by  this  Board,  as  well  as  by 
the  Courts  in  India.  The*  suit  is  brought  to  carry  out  a  fraud. 
He  referred  to  Shah  Mukhun  Lall  v.  JBdboo  8re$  Kishen 
Singh  {2),Sreenauth  Bhuttacharjee  v.  Bamcomul  Gungopadya  (3)^ 
and  Nuwab  Sidhee  Kuzur  Ally  Khan  v.  B<ya  Oojoodheram 
Khan  (4).  He  also  referred  to  the  cases  commented  upon  by 
Peacock,  C.J.,  in  his  judgment. 


a)  3  B.  L.  B,  P.  B.,  15. 
(2>l2Mgo«I|A.|157,  ftt(p.l88. 


fi)  10  Moo.  I.  A.,  220, 
(4)  Id.,  540. 
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M.  boyne  for  Ihe  respondeiits^ — ^l*he  &ct  of  tbe  hmutm  is 
of  course  only  admitted  for  the  sake  of  argument  on  this  appeal, 
as  the  question  as  to  whether  that  finding  on  fact  is  correct  is 
now  under  appeal.  The  intention  of  the  Legislature  was  the  iame 
m  framing  ss;  259  and  260  of  the  Ci\ril  Proeednre  Code,  as  iff 
was  in  framing  s.  86  of  the  revenue  Rale  Law  (Act  XI  of  18^9)^ 
tite  object  being  to  quiet  titles  and  prevent  fraud  by  hmami  pur- 
diases  under  sales  in  execution.  The  concluding  words  of  s.  259 
show  that  the  bertificate  is  to  be  taken  as  a  valid  transfer,  and 
ihe  admission  of  evidence  to  show  thkt  it  Was  not  a  valid  trans- 
fer is  contrary  to  both  the  letter  and  the  sprit  of  the  enactment. 
Peacock^  C.Jo  is  correct  in  showing  that^  if  such  evidence  were 
admitted^  efiect  could  not  be  given  to  the  express  provisions  of 
other  sectioiits,  and  especially  ss.  261^  263,  and  264.  The  great 
object  of  ss.  259  and  260  is  to  prevent  any  enquiry  as  to  a* 
purchase  being  benami,  and  it  wo^d  be  wholly  inconsistent  with 
8.  260  if  the  defence  of  bemmi,  ooaU  be  set  up  in  answer  to  a 
claim  by  a  porchasen  If  this  appeal  be  aUowedy  a  purchaser  is 
whdae  n^^ma  the  oertificate  is  made  out  would  have  the  shadow^ 
aad  nott  the  substance, 

Bieir^  Lordships  delivered  the  following  judgment  :— 

Th^  facte  which  raise  the  question  for  decision  ia  this  appeal 
may  be  .very  shortly  stated. 

Brjjlal  bpa^hia  was  mortgagee  in  possession  of  Talooka  Doo- 
dhur.  "V^Tiilst  he  was  so  in  possession^  the  interest  of  the  mort- 
gagor was  offered  for  sale  upder  a  decree  obtained  against  him 
by  a  creditor.  Buhoree  LaH  became  the  ostensible  purcha^ei* 
at  such  sale,  and  tbjs  certificate  of  sale  was  granted  to  him  in 
Bis  own  name  as  the  pui'chaser.  Brijlal  Opadhia  remained  in 
possession  until  his  death,  and  after  it  this  ^suit  was  brought 
by  Buhoree  Lall  against  his  heirs  (the  present  appellants) 
for  the  redemption  of  the  talook  and  possession  of  it;  allelging 
that  the  mortgage-debt  had  been  paid  off  by  the  receipt  of  the 
profits,  and,  if  not,  that  he  was  ready  to  pay  what  might 
remain  due.  The  defence  wa4  that  the  purchase  was  made 
by  Buhoree,  in  his  own  name,  as  a  bendmi  purchaser  for 
Brijlal  Opadhis;   and   with  his  money ;  and  that  the  attempt 
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by  Bakofee  toset.qp  Utile  In  himaelf  was  a  tend.  It  has 
*l^ea  decided  by  the  Caarls  in  India  that  this  defence  is  tnio 
in  fact ;  and  it  was  admitted  that  it  mast  be  so  treated  in 
dealing  with  the  question  to  be  decided  in  the  present  9ipp^, 
which  is,  whether,  having  reference  to  certain  clauses  of  the 
Code  of  Procedure,  the  defence  can  in  law  be  madeavailableu 

The  point  upon  the  construction  of  the  Code  is  one  of  con^ 
siderable  difficulty,  and  was  felt  to  be  so  by  the  Courta  in  India. 
The  Principal  Sudder  Ameen  decided  in  faeor  of  tiie  defend- 
ants (the  appellants).  His  decision  was  reversed  by  a  Divir 
sion  Bench  of  the  High  Court.  However,  the  same  Division 
Bench,  in  consequence  of  the  doubts  they  entertained^  upon  a 
second  hearing,  referred  the  point  by  a  short  memorandum  ta 
the  Full  Bendiy  who  gave  judgment  foe  the  respondents^ 
JackBon,  J«,  dissenting  from  the  decision^ 

Hf  mnrt  b^  obtfsrved  at  the  outset  that  the  snit  to  be  4ealt  with 
which  is  one  in  whidi  the:  plaintiSs  (the  present  .reqMidents> 
seek  to  establisbaright  against  the  dofetdante  (theappellaaitsjy 
and  that  they  invoke  the  aid  of  the*  Courts  ta  give  eSeet  against 
equity  and  good  conscienoe  to  a  claim  lonnded  npoD  froladb 
It  must  be  conceded  that  it  is  only  by  fiocoe  of  positive  sta- 
tutory law  that  it  can  be  obligatory  upon  the  Courts  to  give 
their  adtive  aasistiBydee  in  soich  »case  tothefMndolAiitpbin. 
tifis  against  the  defrauded  defencbotor  Hot  ii  19  said  tluit 
this  obligation  is  found  in  the  Code  of  Civil  IVoqedurei.  It 
is  well  known  that  henami  purchases  are  common  in  India^ 
and  that  effect  is  given  to  them  by  t&e  Courts  according  to  the 
real  intention  of  the  parties.  The  Legislature  has  not,  by  any 
gei^etral  measure,  declared  such  transactions  to  be  illegal  ;  and 
tiferefore  they  must  ^U  be  recognized,  and  effect  given  to  them 
by  the  Courts,  except  so  far  as  positive  ^actment  stands  in  the 
way,  and  directs  a  contrary    course. 

The  enactments  relied  on  by  the  plaintiffs  are  found  in  a 
Cede  professing  to  deal,  not  wilh  rightSi  but'with  remedies^ 
and  procedure  to  enforce  fighta  The  preamble  states  the 
object  of  the  Code  to  be  '^  to  simplify  fhe  procednre  of  the 
Courts  of  Civil  Judicature/'  It  is  right  to  bear  this  object 
iftt  mind  in  construing    the  clauses  00    which  the  ptaiotiffs  rely. 
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Tko  ooly  •zpreiBS  dnaotment  on  the  sobjfictoocmrs  in  s.  260.  tB72 
thBk  iflwm^  iK{(e^  4if90lmg  thiit  ^e  eortifioate  sliaU  state  uvmamvt 
tb9  nam^  g|  jblie  peraoo  who  U  daolarod  aft  tbe  sale  to  bd  tha 
aqtaal  pufobfmer^  aays  this  :^^^  And  any  nmit  broaghi  a^tnst 
k)90  OQvtiS&i  ^Fobmser  on  the  groand  tb^  tbe  pmrchaae  wab 
us4b  Km  hebaU  of  another  person^  not  the  certUbd  parotiaaer^ 
Dioiififli  by  agreement  the  name  of  the  parehiBor  uret  aeed^  ehall 
)io4l«miMe4^tIi  ports*''  This  enaotiowt  is  otoar  and  definite; 
there  is  nothipg  ln)m  wbiob  it  can  be  inferred  thM^uKm  Is  mwofe 
tbaQ  in  expreftped*  It  is  ooniined  to  a  ^»it  brooght  against  the 
certified  pm0baser>  and  to  a  sp0Qific  dir^tioQ  as  tP  wM  shaU 
h^  done  with  t^  fuib  w$.,  that  it  ^hsU  be  dismiased  with  oosts* 
The  present  snit»  which  is  the  oenv^rse  ol  that  pointed  at  in  tba 
jdanse;  is  not  within  the  words  or  scppe  of  it,  and  if  dealt  wi(^  io 
the  manfMr  dir^cted^  would^  of  eonrsei  pqme  tp  a  diiast^ns  end. 
It  has,  however,  been  contended,  in  aopport  of  ^  opinion  of 
1019  majorily  of  tbe  Jo^Ib^  of  t^  Sigh  Ooaft^  that  tb^pe  nay 
bQ  inferred  front  flki^  olans^  take;s  »i  Qpnaezkm  with  e.  2$Q 
and  ifce  seotione  relatmg  to  the  manner  of  giving  possea- 
imn,  a  general  intention,  having  for  Ms  obj^ot  to  prevent  any 
inquiry  between  the  pnrdiaser  defaota  and  the  peraott  for  whom 
he  is  alleged  to  have  pnrohased,  np<m  the  qnestion,  whether  tbe 
purchase  was  henAm  or  not,  and  that  oSiot  shonld  be  given  to 
fhat  general  intention.  Their  Lordships  consider  it  wonld  not 
be  safe  to  make  snoh  an  inference  axdept  it  arose  npon  very 
eleat  implication,  and  that  it  wonld  beeepteially  unsafe  so  to 
tioBstrae  the  Act  as  by  inferenop  to  import  into  it  prohibitory 
eimotments,  which  wovJd  exclode  an  inquiry  into  the  tmthinany 
euit  between  the  parties,  when  the  express  enactment  iii  naivowfd 
and  confined  to  a  specific  directjon  as  to  what  shall  be  done  in  a 
particular  suit,  which  is  described  and  defined  in  precise  terms* 
And  it  appears  to  their  Lordships  that  effect  can  reasonably  be 
given  to  the  provisions  of  the  Code'  wjthoat  making  sueh  implipa* 
tion.  S.  259,  requiring  the  Court  to  grant  a  certificate  to  the 
person  declared  to  be  the  purchaser  at  the  sale,  and  directing 
that  such  certificate  shall  be  taken  and  deemed  to  be  a  valid 
transfer  of  the  debtor's  right  and  interest*  does  no  more  than 
<?reate  statutory  evidence  of  the  transfer,  in  plaoo  of   the    old 
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iiioSe  of  fcraiisfer  by  bill  of  sale.  Their  Lordships  oonsider 
Ihat  no  inference  fairly  arises  from  this  clatise  that  it  was  in- 
tended to  interfere  with  hendmi  transactions  ;  for  the  language 
is  adapted  to  meet  the  case  of  ordinary  purchasers,  and  the  same 
language  might  well  ha^e  been  nsed  if  bendmi  transactions 
had  been  wholly  nnknown.  The  same  observations  apply  to 
88.  261  to  26S»  which  prescribe  modes  of  giving  possession  of 
the  varions  hitids  of  property.  These  provisioils  woild  tkatoralty 
find  a  place  in  Hie  Act  in  order  to  govern  ordinary  purchases^ 
and  tfo  inference  can,  therefore^  be  drawn  from  them  of  an  in- 
dention to  prohibit  &6ni7rtf  transactions.  It  is  evident  from  this 
•analysis  of  the  sections  of  the  Code  that  the  inference  sought  to 
be  made  against  tenimi  transactions  rests  entirely  on* 
s.  260  ;  and  that  if  this  clause  were  absent  from  the  Code,  there 
•is  absolutely  nothing  in  the  other  sections  from  which  sudi  aa 
inference  could  be  drawn. 

It  was  strongly  pressed  upon  their  Lordships  that  as,  by  the 
express  terms  dl  Si  260,  a  luiit  brought  agiiinst  a  pnr^ 
-chaser  o^  the  grotind  that  the  purchase  was  bendfnl  must 
be  dismissed,  that  it  woiild,  in  many  Cases,  lead  to  inconsistencyi 
if  that  ground  could  be  set  up  as  a  defmce  against  avuit  broughi 
hy  h  bendmidAr.  If  this  really  were  so,  it  would  result  from 
(the  attempt  to  deal  with  th^  subject  of  benaml  in  a  pilrtial 
maiiner  ^  and  even  in  tiiat  case  their  Lordships  would  consider 
it  fitting  that  the  Legislature  should  declare  its  view,  and  sup- 
ply a  remeciy  rather  than  that  the  Courts  should  strain  the 
existing  statute.  But  it  will  probably  be  found  that  the  sug- 
gested'inoonnstencies  will  not  be.  greit;  and  even  if  the  re* 
Bpondents'  view  were  adopted,  they  would  not  be  wholly  avoided. 
The  object  which  the  framers  of  the  Code  probtibly  had  in 
•view»  was  to  prevent  judgment-debtors  becoming  secret  pur- 
chasers at  the  judicial  sales  of  their  property  ;  and  to  empower 
ihe  Court  selling  under  a  decree  to  give  effect  to  its  own  saloj 
without  contention  on  the  ground  of  benami  purchase,  by 
placing  the  ostensible  purchaser  in  possession  of  what  it  had  sold^ 
and  of  insuring  respect  to  that  possession  by  enacting  that  any 
suit  brought  against  him  on  the  ground  of  benaml  shall  be  dis- 
missed.   In  the  casus  where  actual  possession  can  be  given  of  the 
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tinng  sold  by  the  Courts  no  difficulty  can  arise  ;  for  there  the 
certified  purchaser^  having  both  the  certificate  and  possession^  can 
hold  the  property  by  virtue  of  s.  260  against  any  suit  brought 
against  him  :  and  if  that  possession  should  be  interfered  with^ 
either  by  force  or  frauds  on  the  part  of  any  person,  even  a 
hendnU  claimant,  it  no  doubt  ought,  without  inquiry  as  to  the 
be$uum  claim,  to  be  restored.  It  has  been  suggested  that  diffi- 
culties may  arise  in  the  case  of  possession  giveu,  under  s.  264, 
of  lands  in  the  occupancy  of  ryots  to  a  certified  purchaser, 
who  had  bought  hendmi  for  the  judgment-debtor,  to  whom 
the  ryots  may  have  been  afterwards  induced  to  pay  their 
rents.  It  was  said  that,  upon  the  strict  construction  of  the 
Oode,  the  purchaser  might  be  precluded  from  suing  the  ryots 
for  these  rents.  It  is  not  necessary  to  decide  these  questionsi 
but  tiheir  Lordships  do  not  consider  this  to  be  a  necessary  con- 
aeqnenee  of  the  construction ;  for,  as  regards  the  ryots,  the 
certified  purchaser  when  put  into  possession  becomes  their 
landlord,  both  by  title  and  possession^  and  it  may  well  be  that 
they  should  not  be  allowed  to  set  up  the  benami  right  of  an- 
odier  agaiost  the  person  to  whom  they  had  thus  become  tenants. 
So,  in  the  case  where  debts  due  to  the  judgment-debtor  have 
beeB  sold  and  delivered  to  the  certified  purchaser,  jthe  debtors 
may  well  be  prevented  from  setting  up  the  benami  title  of  a 
third  person  in  actions  brought  by  the  holder  of  the  certificate 
o£  flab,  for  they  are  by  s.  265  prohibited  from  praying  to 
mtkf  one  except  the  certified  purchaser,  and  they  could  liot^ 
therefore,  set  up  title  in  another.  Besides,  when  suing  them> 
the  oertifi  d  purchaser  is  only  redncinor  into  possession  the  very 
thiyghe  purchased. 

In  fact,  the  instances  would  probably  be  very  few  where  any 
diffitsiilty  woald  arise*  It  would  occur  only  in  cases  like  the 
present,  where  the  certified  purchaser,  who  is  really  a  benamu 
dar^  having  been  put  into  complete  possession  by  the  Court  of 
the  thing  purchased  at  the  judicial  sale>  attempts  to  bring  a  new 
suit  against  the  real  purchaser  not  to  complete  the  title  or  even 
the  possession  to  the  thing  purchased,  but  to  enforce  a  right 
attaching  to  it.     In  this  case,    the  purchaser  has  full  possession 
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of  the  thing  he  bought,  so  far  as  the  selling  Coart  can  give  itj 
'  and  it  cannot  be  taken  from  him ;  but  when  he  eeeksi  as  mort- 
gagor, in  a  suit  altogether  newj  to  redeem  against  the  mort- 
gagee in  possession  under  his  mortgage  title^  then  the  express 
enactment  contains  no  words  to  restrain  the  defenoe  set  op. 
But  difficulties  would  also  arise  from  giving  a  wide  oonstmc- 
tion  to  the  Code,  beyond  the  ordinary  meaning  of  the  words. 
It  was  declared  by  the  High  Court,  in  conformity  with  former 
decisions,  that,  where  the  real  owner  has  been  permitted  to  have 
or  retain  possession  by  the  ostensible  purchaser,  the  latter  can- 
not insist  on  his  certified  title  to  recover.  Now,  if  the  Code  is 
to  be  read  as  wholly  prohibitory  of  benami  judicial  purchases, 
thus  rendering  them  illegal,  the  defence  in  such  cases  ought  to 
be  disallowed  ;  for  if  allowed  to  be  set  up,  then  effect  must 
necessarily  be  given  to  that  which,  upon  the  hypothesis,  is  pro- 
hibited and  illegal.  The  mere  permission  to  hoi  1  possession 
cannot  alone  give  or  transfer  a  title  from  the  benamidcMr  to  the 
real  owner.  The  title  must  depend  upon  the  purchase  having 
been  made  benami  ;  and  if  that  be  unlawf ul«  then  it  ought  not 
to  be  allowed  to  prevail  in  the  cases  in  which  the  High  Court 
agree  that  it  should  do  so.  The  authorities,  therefore,  which 
have  held  that,  in  the  cases  just  referred  to,  the  real  owner 
may  set  up  his  right  against  the  benarrUdar,  necessarily  in- 
volve the  opinion  that  the  Code  has  not  made  benami  pur- 
chases nnlawful ;  and  if  that  is  so,  there  seems  to  be  no  suf- 
ficient reason  for  giving  the  provisions  of  the  Code,  in  cases 
like  the  present,  a  larger  operation  than  the  language  imports. 
The  High  Court,  in  their  judgment  in  this  case,  approve  of 
the  above  authorities ;  but  they  say  they  may  be  explained  on 
the  ground  that  the  benamidar  has,  by  consenting  to  the  possess- 
sion  of  the  i  eal  owner,  waived  his  right  to  the  benefit  given  to 
him  by  the  Code  but  the  Code  hade  certainly  not  for  its  objeot 
the  desire  to  confer  a  benefit  on  fraudulent  benamidars.  Itg 
provisions  must  have  been  framed  on  grounds  of  public  pofioy, 
to  which  the  doctrine  of  waiver  is  not  properly  applicable. 
That  policy,  if  it  was  meant  to  be  carried  to  the  extent  of  mak- 
ing such  tramtactions   unlawful,    might  have  been  so  declared 
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and  enactedi  but  the  Code  stops  short  of  sncli  an  enactment. 
Their  Lordships  consider  that,  where  Legislature  has  stopped, 
the  Conrts  must  stop. 

It  was  said  that  the  certified  purchaser,  in  a  case  like  the 
present,  would  have  the  shadow  only,  and  not  the  substance  of 
the  thin^  he  bought,  but  this  is  exactly  what  in  equity  and  good 
conscience  he  ought  to  have,  if  no  positive  law  intervened.  The 
question  is  whether  such  positive  law  does  intervene  in  this  case* 
For  the  reasons  given,  their  Lordships  do  not  feel  justified  in 
adopting  a  construction  beyond  what  the  language  of  the  Code 
imports,  when  such  a  construction  would,  in  efiEect,  be  to  declare 
tiiat  to  be  unlawful  which  the  Code  itself  has  not  declared  to  be 
80 ;  and  they  are  consequently  of  opinion  that  there  is  no  bar 
to  preclude  the  inquiry  in  this  suit  into  the  real  title. 

Their  Lordships  find  that  a  cross-appeal  to  Her  Majesty 
against  the  decision  of  the  Conrts  below  on  the  question  of  fact 
is  pending.  Without  perjudioe  to  such  cross-appeal,  and  to 
any  order  to  be  made  thereon,  in  case  the  same  should  be  prose- 
cuted, their  Lordships  will  humbly  advise  Her  Majesty  to  allow 
this  appeal ;  to  reverse  the  decrees  appealed  from,  and  in  lieu 
thereof  to  order*  that  the  appeal  to  the  High  Court  from  the 
decree  of  the  Principal  Sudder  Ameen  be  dismissed  with  costs. 
The  appellants  will  have  the  costs  of  this  appeaL 
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Agent  for  appellants  :  Mr.  Wilson. 
Agent  for  respondents :  Mr.  Barrom. 


Appeal  allowed. 
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Before  Mt  Jugtiee  Macphefson, 

7h^  \^fifl  1ft  In  the  Matter  op  THAKOOR  KAPILANAUTH  SAHAI  DEO  v.  THE 
^^'^^^^^^'  GOVERNMENT. 

Bemovet-of  8uU  from  MofuesU  Court^Lettera  PeUeni,  ISQ5,  clAZ. 

See!aIao  On  application  under  the  Letters  Patent,  18d5  cl.  13.  for   the  removal  of  a  suit 

12B  Li.K.  4i4A. 
oD.ii.».^4iw.  2^  ^^^  having  regard  to  the  whole  oiroamstancea  oonneoted  with  the  caM  frtMa 

the  hegamug  tbe  questions  to  be  disposed  o^  and  the  oondnofc  of  the  Judge 
before  whom  the  proceedings  were,  it  was  proper  and  necessary  for  the  purppsef 
of  justice  that  the  suit  should  be  removed. 

On  the  29th  November  1872,  Mr.  Woodroffe,  on  behalf  of  the 
plaintiff^  obtained  a  rale  calling  upon  the  Government  to  show 
cause  why  this  suit  should  noi  be  removed  from  the  Ck>art  of 
the  Deputy  Commissioners  of  Hazareebaogh  for  trial  in  the 
High  Court. 

This  suit  was  instituted  by  the  plaintifE  in  Jormi  pauperu 
through  his  mother  and  guardian^  and  was  for  the  recovery  xA 
an  estate  in  Ohota  Nagpore  valued  at  Bs.  1^42,2&S-8.  The  pett* 
tion  for  leave  to  sue  in  forma  pauperis  was  filed  in  the  Court 
of  the  Deputy  Commissioner  of  Lohardugga^  within  which 
district  the  property  lay,  upon  the  1st  April  1872.  It  stated 
that,  long  before  the  British  rule,  Maharaja  Rogonath  Sahai 
Deo,  the  Rajah  of  Chota  Nagpore  (who  was  a  sovereign  prince), 
granted  the  estate  in  dispute  for  the  maintenance  of  his  brother, 
Qliakoor  Ainee  Sahai,  as  Thakoor,  according  to  the  custom  of 
the  family,  subject  to  an  annual  revenue  or  rent  payable  to  the 
Bajah.  ^^  Such  estate  was  to  devolve  on  the  death  of  Thakoor 
Ainee  Sahai  on  the  next  Thakoor  in  succession,  which  would 
be  his  eldest  son,  and  then  to  tbe  eldest  son  of  such  succeeding 
Thakoor,  and  so  ou  in  perpetuity.  If  such  a  Thakoor  die  with^ 
out  leaving  a  son,  the  estate  then  would  devolve  upon  his  next 
brother,  or  his  eldest  son,  and  so  on.  The  holder  of  the  estate 
is  always  called  the  Thakoor.  So  that  no  Thakoor  had  any 
interest  beyond  his  own  life,  and  had  no  power  to   alienate  in  any 
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way  etiher  yolaatarily   or  inToluntarily  ;  in  short,  sucli  estate       ^^^^ 
was  devoted  towards  maiDtaining  ibe  title    and  dignity    of  Tha*     thakoor 
koor,"     The  petiiiion  then  set  out  the  succession   down  to  the   g^HATp^ 
plaintifE's  father,  Thakoor  Bishnath  Sahai,  who  was  executed  on         «• 
21st  April  1868  for  rebdlion  against  the  British  Government, 
and  whose  property  was  confiscated  to  the  Government  by  an 
order  dated  the  16th  of  the  same  month.     The  plaintiff  contend- 
ed ihat  the  Thakoorai  estate  and  the  plaintiff's  interest  therein 
was  '*  not  affected  by  this  order  of  confiscation,  and  that,  on  the 
death  of  Thakoor  Bishnath  Sahai,  he,  Bishnath,  had  no  longer 
any  interest  therein  which  could  pass  or  continue  to  Government 
under  such  order  of  confiscation,  and  that  the  Thakoorai  estate 
and  interejst  in  the  said  pergunnahs  passed  immediately  there- 
upon to  the  plaintiff    according  to  Hindoo  law  and  custom  and 
usages  in  such  cases.'' 

On  the  4th  of  Apinl  1872,  the  Deputy  Commissioner  of  Lohar- 
dugga  wrote  to  the  Judicial  Commissoner,  saying  that,  for  cer- 
tain reasons  which  he  gave,  it  was  not  desirable  that  he  should 
try  the  duit,  and  asking  that  it  might  be  transferred  to  some 
other  Court. 

On  the  12th  April,  in  reply  to  that  letter,  the  Judicial  Com- 
xmssioner  directed  the  transfer  of  the  suit  from  the  Court  of 
the  Deputy  Commissioner  6f  Lohardugga  to  the  Court  of  the 
Deputy  Commissioner  of  Hasuireebaugh.  The  record  of  the 
case  was  accordingly  sent  to  the  Hazareebaugh  Court,  but  be* 
fore  its  arrival,  the  Judicial  Commissioner  made  another  order, 
directing  the  Deputy  Commissioner  of  Lohardugga  in  the  first 
instance  to  take  the  ease  up  and  to  decide  whether  or  not  thd 
plaintiff  nhould  be  allowed  to  sue  as  a  pauper,  and  therefore,  on 
the  19th'of  April,  the  Hazareebaugh  Court  returned  the  proceed- 
ings to  Lohardugga.  All  these  proceedings,  subsequent  to  the 
filing  of  the  petition  for  leave  to  sue,  were  taken  by  the  judicial 
bfiScers  of  their  own  motion,  and  without  notice  to  the  plaintiff. 

On  the  19th  June,  the  Deputy  Commissioner  of  Lohardugga 
admitted  the  plaint ,  giving  the  plaintiff*  leave  to  sue  in  formci 
pauj>er%8»  On  the  22nd  of  June,  the  plaintiff's  pleader,  Mr, 
totainforth,  applied  to  the  Deputy  Commissioner  of  Lohardugga, 
who    was  likewise  Collector  of  the  district,    asking  him  in  tb» 
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1872  latter  capacity  to  consent  on  behalf  of  the  Gtovermnent,  who,  ae 
Thakoob  representing  the  Court  of  wards,  were  the  defendants  in  the 
sln^^  OBo  suit,  to  have  the  case  transferred  to  the  High  Court  for  'trial  by 
it  irf  the  exercise  of  its  extraordinary  original  jurisdiction  ;  and  it 
appeared  that,  subsequently,  the  Deputy  Commissioner  of 
Loharduggainformed  Mr.  Stainforth,  unofficially,  that  the  Board 
of  Revenue  consented  to  the  transfer.  It  was  explained  on 
behalf  of  the  Govemment  that  a  mistake  did  occur  which  led  to 
a  belief  that  the  Board  of  Revenue  had  agreed  to  the  transfer  ; 
Mr.  Beaufort,  the  officiating  Leg^al  Remembrancer,  in  an  affi- 
davit filed  on  behalf  of  the  defendant,  stated,  '^that  sach  belief 
was  founded  upon  a  clerical  error  in  a  communication  which 
issued  from  the  Board  of  Revenue  after  the  said  Board  of  Revenue 
had  been  advised  by  the  Legal  Remembrancer  not  to  consent  to 
such  transfer,  and  had  been  pleased  to  accept  such  advice ;  and 
that  on  the  discovery  of  the  said  clerical  error  which  had  been 
committed  in  the  office  of  the  said  Board  of  Revenue,  the  said 
error  was  corrected.''  Still  the  fact  remained  that  Mr.  Stain- 
forth  has  at  first  informed  that  the  Board  of  Revenue  had  con- 
sented to  the  transfer, taking  place. 

On  the  28th  of  June,  the  plaintiff's  agent  got  formal  notice 
that  the  suit  had  been  transferred  to  the  Hazareebaugh  Court. 
On  the  2nd  of  July,  the  Deputy  Commissioner  of  Harzreebaugh 
made  of  formal  order  that  the  suit  should  be  numbered  and  regis- 
tered, and  directed  that  notice  should  be  served  on  t(ie  Qovem- 
ment  Pleader,"fixing  September  2nd;"  but  the  order  did  not  say 
specially  for  what  particular  purpose  the  2nd  of  September  was 
fixed.  ^  Mr.  Hawes,  one  of  the  .  pleaders  for  the  plaintiff,  stated 
in  an  affidavit  that,  at  the  time  of  making  that  order,  the  Deputy 
Commissioner  said  in  open  Court  that  there  was  no  use  in  insti- 
tuting such  a  salt,  and  that  all  the  precedents  were  against  him. 
Colonel  Boddam ,  the  Deputy  Commissioner  of  Hazareebangh^ 
denied  this,  and  accepting  that  denial,  Macpherson,  J.,  dismissed 
the  matter  entirely  from  consideration. 

On  the  28th  of  July,  the  Hazareebaugh  Court  issued  a  som- 
mens  in  the  suit  for  service  on  the  Government  Pleader,  on 
whom  it  was  served  next  day.  This  summons  was  not  prodnced 
before  Macpherson,  J.,  and  there  was  nothing  to  show  tha^ 
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the  plaintiff  was  wrong  in  asserting  that  the  summons  did  not       1872 
indioate    what  in  particular    was  to  be  done  in  the    suit  on  the     Tuakoob 
2nd  of  September.  ^sliS?  Deo 

On  the  7th  of  August,  The  Deputy  Commissioner  and  Col- 
lector of  Lobardngga  wrote  to  the  plaintiff's  a^ent,  informing 
him^  under  instructions  from  the  Commissioner  of  Chota  Nagpore^ 
that  the  Court  of  Wards  preferred  having  the  case  tried  at  Haza. 
reebaugh,  and  declined  to  consent  to  the  transfer  to  the  High 
Court.  On  the  22nd  of  August^  an  application  was  made  to  the 
High  Court  for  a  rule  to  show  cause  why  the  suit  should  not  be 
transferred  for  trial  in  the  High  Courts  and  a  rule  was  granted. 
The  application  was  based  on  an  affidavit  setting  forth  the  facta 
above  stated,  and  also  on  a  variety  of  other  matters,  to  which  it 
is  not  necessary  to  allude  more  particularly^  as  the  rule  was  subse- 
quently discharged  on  the  9  th  of  September.  While  the  rule  was 
pending^  however^  and  subsequently  to  its  being  discharged^ 
certain  other  matters  occurred  upon  which^  taken  to^^ether  ,with 
the  matters  which  were  before  the  Court  when  the  former  appli- 
cation was  made^  the  plaintiff  ba^ed  the  present  application  for 
'die  transfer  of  the  suit.  Oq  the  2nd  of  September^  the  day 
named  in  the  summons,  an  application  was  made  by  the  Gk)v^m- 
ment  (defendant)  by  petition  (no  one  appearing  for  the  plain- 
tiff), asking  for  a  month's  further  time  to  6le  their  written  state- 
ment ;  and  the  Court  granted  further  time  till  the  23rd  of  Sep- 
tember. Two  days  afterwards,  the  plaintiff's  agent,  Mr.  Stain- 
forth,  filed  a  petition,  praying  that,  if  the  defendant  failed  to 
file  the  written  statement  on  the  23rd  of  September,  the  Court 
would  proceed  ex  parte  and  hear  the  casie.  Notice  of  that  appli- 
cation was  given  to  the  Government  Pleader,  who  appeared 
upon  it ;  and  on  the  6th,  the  Court  refused  the  application, 
and  by  a  written  order  of  the  same  date  expressed  that  the  23rd 
of  September  was  fixed  for  the  hearing. 

In  discharging,  on  September  9th,  the  rule  that  bad  been 
obtained  in  the  High  Court,  Maopherson,  J.,  indicated  an 
opinion  that  it  was  highly  desirable,  under  the  circumstances^ 
that  the  suit  should  not  be  tried  in  the  Court  of  the  Deputy 
Commissioner  of  Hazareebaugh  ;  and  apparently  on  the  strength 
of  what  his  Lordship    said,    the  plaintiff,    on   the    20th  of  Sep- 
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^^71        tember,  made  an  application  to  a  Division  Court,  sitting  on  the 

Thakoor     Appellate  Side  of  the  High  Ooart,  to  have  the  case  transferred  to 

SH^^Tf  D^  s^™®  ^^^^*  Court  in  Chota  Nagpore.     That  application  came  on 

V.  befo  e  Glover  and   Mitter,  JJ.,  and  being   opposed  by  the  Grov- 

ernment  was  refused^  the   learned  Judges  not    saying  anything 

further  than  simply  that  the  application  VTas refused.    It  did 

not  appear  whether  the  observations  made  by  Macpherson,  J., 

in  discharging  the  first  rule,  were  brought  to  the  notice  of  the 

learned  Judges. 

On  the  same  day,  the  plaintiff's  agent,  Mr.  Hawes,  who  had 
come  down  from  Chota  Nagpore  to  look  after  the  proceedings 
in  the  High  Court,  telegraphed  to  Mr.  Stainforth,  at  Banchioi 
informing  him  that  the  application  for  transfer  had  been  refused, 
and  bidding  him  at  once  to  go  to  Hazareebaugh  to  look  afterthe 
case  on  the  23rd.  This  telegram  reached  Mr.  Stainforth  at  Ban- 
chie  on  the  22nd,  and  for  reasons  which  were  stated  in  a  petition 
which  he  filed,  Mr.  Stainforth  was  unable  to  reach  Eazreebaugh 
until  the  morning  of  the  24th,  On  the  23rd  (being  the  day  to 
which  the  suit  had  been  postponed  from  the  2nd  of  September) i 
the  defendant's  pleader  appeared  in  Court,  and  filed  his  written 
statement.  In  that  written  statement,  the  defendant  contended 
that  the  grant  of  the  propery  in  dispute  to  the  plaintiff's 
ancestor,  as  stated  by  the  plaintiff,  was  bad  in  law ;  that  the  effect 
of  the  order  of  confiscation  was  to  vest  the  property  in  the 
defendant  absolutely  as  against  the  descendants  of  the  original 
grantee,  and  subject  only  to  the  payment  of  rent  reserved  to  the 
Maharajah  of  Chota  Nagpore  ;  that  the  suit  being  instituted 
more  then  fourteen  years  after  the  order  of  confiscation  was  barred 
by  the  limitation  prescribed  by  Act  XXV  of  1857,  s.  9,  and 
Act  IX  of  1859, 200,  which  were  special  laws  for  the  suppres- 
sion of  rebellion,  and  as  such  must  be  held  to  override  alt  laws, 
customs,  and  usages  current  in  any  part  of  the  country,  and  that 
••28  Hen.  VIII,  c  IS  (bys.  5  of  which  Statute  all  estates  of 
inheritance  were  declared  to  be  forfeited  to  the  Grown  upon  any 
conviction  high  treason),  must  be  held  to  have  been  intro* 
duced  by  the  conditions  of  British  rule  into  India,  and  to  have 
been  in  force  there  in  the  said  years  1857,  and  1858,  and  the  ^aid 
Statute  is  one  which  concemts  the  allegiance  of  the  subject  and 
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his  relation  to  the  ruling  puwer^  and    is  Baited  to    the  preserva^        ^^^ 


tion  of    the  British    rale  in  India^  and  is  not  repagnant  to    ttie     Thakoob 
habits  and  ideas  of  the  inhabitants  thereof/'   On  the  same  day  on   sa^^D^ 
which  this  written  statement    was  filed,   that  is>  on  the    23rd  of  ^.       ^' 
September,  the  snit  was  called  on  for  hearing,  and,  nnder  s.  114 
of   the  Procedure  Code,  was    dismissed    for    default,  as  no  one 
appeared  for  the  plaintiff,  and  the  plaintiff  was  ordered  to  pay  the 
defendant's   costs  and    Rs.  1,650  for    the  stamp    fee  to  Govern- 
ment (which  he  would  in  the  first  instance  have  had  to  pay  if  he 
had  not  been  allowed  to  sue  as  a  pauper). 

On  the  24th  September,  Mr.  Stainforth,  having  reached  Haza- 
reebaugh,  presented  a  petition,  praying  that  the  snit  might  be  res* 
tored  and  heard  (under s.  119 of  the  Code),  explaining  the  circum- 
stances under  which  he  had  been  unable  to  appear  in  Court  on  the 
23rd.  This  petition  was  presented  in  open  Court,  and  the  Govern- 
ment Pleader  was  present  at  the  time  ;  but  the  Deputy  Commis- 
sioner declined  to  go  into  the  matter  on  that  occasion,  and  adjourn- 
ed  the  consideration  of  it  until  the  5th  of  November.  Notwith- 
standing this,  the  Deputy  Commissioner,  on  the  25th  of  Sep- 
tember, of  his  own  motion,  and  not  on  any  application  made  to 
him  by  the  Government,  sent  a  rubakari  to  the  Collector  of 
Lohardugga,  informing  him  that  Bs.  1,650  were  due  to  the 
(Government  by  the  plaintiff  for  stamps,  under  the  decree  of 
the  23rd  of  September,  and  were  to  be  realized  from  him. 

On  the  30th  of  September,  the  plaintiff  presented  a  petition 
to  the  Deputy  Commissioner  of  Lohardugga,  asking  that  execu« 
tion  in  respect  of  these  Bs.  1,630  might  be  stayed  priding  the 
application  for  re-hearing,  which  had  been  adjourned  to  the  5th 
of  November.  That  application  was  refused.  On  the  1st  of 
October,  a  similar  application  to  stay  execution  was  made  to  the 
Deputy  Commissioner  of  Hazareebaugbt  who  also  refused  to 
interfere.  On  the  20th  of  October,  an  unsuccessful  attempt  was 
actually  made  to  attach  the  ptaintifTs  property.  That  was 
during  the  vacation,  the  Cour^  beiug  closed  till  the  4th  of 
November,  On  the  5th  of  November,  the  Deputy  Commissioner 
of  Hazareebaugh  beard  the  plaintiff's  application  for  a  re-hearing, 
and  finally  ordered  that,  on  the  plaintiff's  paying  Rs.  660-10-6 
as  the  defendant's  costs^  the  judgm^'ut  by  default  passed  on  the 

25 
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W2       28rd  of  September  abonld  bo  set    «de^  fod  the  Stb  of  Iteember 
Xbahoor     be  fixed  for  determining  tfce  issaes.    Tk*  pkubloff  paid  thb  ram 
KAHfjNAutB  ^^^  ijJjq  29ih  of   Notembei',   the  date  on    which   the  r«le   naH 
tf.         applied  for,  aa  was  stated  io  an  affidavit  fiWd  <m  hia  bdiatf • 

The    Advocate-General,    offg.  (Miu  Paul),    and  bha  Standing 
Ommad  {Ht.K&nnedyf  showed  eaiiso. 

The  Standing  Coumel. — ^The  suit  is  not  pending,  and,  there- 
fore, is  not  in  a  position  to  be  removed  undar  the  Charter.     The 
plaintiff  applied   to  have  it  re-instated,  and  it  was  ordered  that 
it   shoald  be    re-instated   on    payment    hj  the  plaintiff    of  the 
defendant's  costs.     The   rule  was   ob^ined    npon    an    affidavit 
-which    does  not  state  that  the  money  has  been  paid,  and    we 
cannot  look   farther.  [MacphsrsoM,  J. — As  a  fact  the   monegr 
has  been  paid  into  Court,    and  there  is   now  an  affidavit  to  that 
effect.     Tou  must  Oi'pose  the  rule  on  the  merits  ;  but  if  you  wish, 
I    will  grant   a    postponement    to  enable    you  to    answer  that 
affidavit.]     The  gravemen    of  the   charge  against  Col.   Boddam 
is  his  dismissal  of    the  suit  on    tl^e  23rd  of  September  ;  he    was 
justified  in  so  doing,  and  it^was  indeed    the  only   course  open  to 
him.    The  fact  that   i\xQ  defendant's  written    statement  waa  not 
filed  till  that  day,  does  not  affect  the  plaintiff's  position,  since  it 
is   unnecessary    td  file  written   statements    without  the  axpress 
order  of  the  Court ;  and    in  th^  moft^ssil,  the    practice  is    to  file 
written    statements  at  the  first   hearing.  As  regards  the  present 
application,  it  is  immaterial  for  what  purpose  the  23rd  of  Septem- 
ber was-  fixed;    The  plaintiff'   dom))lains    of  the  rubakari  sent  to 
iht.  Lohardugg^  Oonrt,  but  tfaatf  was  merely  sent  to   the  Deputy 
Commissioner    ofLohardngga   in  his   capacity    of   Collector  to 
inform  bitb  of  what  had^  been  d6ne  ;  it  was  not  intended  to  be, 
and    was  not,  in    the  nature  of   a  warrant  of  execution  ;    there 
was  ho  certificate    such  as  is  required    by  s.  285  of  Act  VIII  of 
1859.     [Macpakrson,  J. — The    rubakari  expressly    states    that 
the  amoutit  is    tb    be  realized  from    the  pliaintifF.     It    does  not 
matter    whether  it  was  regular  or  not.    Pending  th6  hearing  of 
the  application   to  restore  the  suit,  the  Depnty  Commissioner  of 
Hazareebaugh  ought  to  have  stayed  all  proceedings  in  execution.] 
Even  if  the  riibakari  can  be  considered  as  an  order  in  execution 
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wh^i  it  ]|Miioiice  pasaecl  <»;the  ^deputy  OommiJiaianer  of  LcAir-        *^^^ 
^°8g^  ^^  Deputy  CommisMoner  of  HasarBobauj^li  hftd  no  pow6r    TmAvboR 
io  reoali  it.     [MAcraMwcw,  J. — ^Bvery  Court  which  issaes  exe-  filHAi*!^ 
•oatioii  is  tiie  proper  Court  to  regvdate-  that  exectttion,  and  has  ^       v- 
nul  power  to  reoall  its  order  evQn  if  it  have  passed  out  of  its  jttris- 
diotien.]     The  Deputy  Commissioner  of  Hazareebaagh  may  have 
been  indisordet,  but  nere  iodtsoretion  will  not  justify  the  inter- 
ference of  this  Court.    The  recusal  to  restore  the  suit  without 
payment  of  eosM  was  perfeetly  legal  and  proper. 


The  AAoMde-Ckneral  on  the  same  side.^-^The  High  CouH; 
hab  large  powe^  of  removing  suits  under  cK  13  of  the  Letters 
Patent  of  180S,  but  that  power  must  be  exercised  in  some 
way  or  other  for  the  purposes  of  justice,  e.  ff.,  where  the  High 
-Court  sees  that,  owing  to  tihe  difficulty  <^  obtaining  the  presence 
of  witnesses,  or  some  such  cause,  the  Court  before  which  the 
suit  was  instituted  cannot  if>  justice.  [IfAOFHvasoir,  J. — 
Your  written  statement  shows  that  very  difBcult  questions  of 
law  may  arise  in  the  case.]  The  defence  of  the  statute  of 
Hen.  VIII  is  absurd,  atld  we  are  ready  to  abandon  it.  If  the 
Court  thinks  it  desirable  to  remove  this  suit,  the  proper  cours^ 
would  be  to  transfer  it  to  another  Court  wnder  iho  powera 
conferred  by  Act  VIII  oi  1869- 

Mr.  Woodraffe  in  support  of  the  rule. 

Macphkrsok,  J. — I  think  it  is  proper  that,  under  cl.  13  of 
the  Letters  Patent,  this  suit  should  be  removed,  tried,  and  deter- 
ipined  by  this  Court  as  a  Court  of  extraordinary  original  juris- 
diction'; and  as  that  section  requires  the  High  Court  to  record 
its  reason  for  so  removing  a  suit,  I  shall  proceed  to  state  in 
detail  the  r^^spns  which  induce  me  to  make  this  order. 

(His  Lordship,  after  stating  the  facts  as  above,  continued)  :— 
The  grounds  upon  which  the  present  application  for  a  transfer  is 
made  may  be  said  generally  to  be  that  the  dismissing  the  plaio- 
tiff's  suit  upon  the  23rd  of  September  was  positively  illegal, 
inasmucli  as  that*  day  had  never  been  distinctly  fixed,  either 
^or  ihe  heariug  of  the  canse^  or  for  the  settlement  of  issues  y 
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1872       that  even  supposing  that  it  was  not  absolutely  illegal  to  dis- 

Tbakoob     miss  Uie  suit  then  for  default,  the  Court  nnder  the  oircnmstances 

SAnAi*  Dio   ^^^  ^^^^  extreme  harshness  and  great  want  of  discretion  in 

r.         so  dismissing  it ;  that  the  not  at  onoe  disposing  of  th«  applica- 

*  iion  to  restore  the  case  under  s.  119^  and  the  postponing  the 

consideration  of  the  matter  till  the  5th  of  November^  was  iJao 

harsh  in  the  extreme  ;  that  the  subsequently  issuing  execntum 

in  respect  of  theBs,  1^650^  while  the  application  for  restoration 

of  the  case  was  still  pending^  was  not  only  harsh^  but  poaitivBly 

unfair  to  the  plaintiff.     The  case   substantially   is   that   those 

later  proceedings  shows  such  a  state  of  mind  in  the  Judge  as 

makes  ,it  impossible  for  him  to  deal  with  the  case  impartially 

and   without  prejudice.     Mr.   Woodroffe   also   relied   od    the 

matters  on  which  he  bbsed  his  first  application*  and  iEtbo  on  the 

defendant's  written  statement  (filed  September  23rd),  which  is 

now  before  the  Courts  and  shows  (it  is  contended  by  Mr.  Wood* 

roffe)  that  the  matters  in  dispute  are  mainly,  questions  of  law 

which  can  be  tried  here  more  conveniently  and  better  than  in 

Hazareebaugh. 

I  think  there  is  no  substance  in  the  point  as  to  the  dismissal 
of  the  suit  on  the  23rd  of  September  being  absolutely  illegal. 
No  doubt,  under  s.  41,  the  Court,  at  the  time  of  issuiuiy  the 
summons,  ought  to  have  determined  whether  the  day  fixed  for 
the  defendant  to  appear  and  answer  was  fixed  for  the  settlement 
of  issues  only,  or  for  final  disposal,  for  that  section  contains  an 
express  declaration  that  the  summons  shall  contain  a  direction  as 
to  this.  Still  no  injury  was  in  fact  done  to  the  plaintiff  by  the 
omission  :  because  he  must  have  known  that  the  23rd  of  Septem- 
ber, if  fixed  for  anything,  was  fixed  either  for  settlement  of  issues^ 
or  forthe  hearing  of  the  cause,  inasmuch  as  under  s.  41,  it  could 
only  be  for  one  or  other  of  those  purposes  that  any  day  was  fixed  J 
There  can  be  no  doubt  on  the  2nd  of  September,  the  plaintiff 
knew  perfectly  well  that  the  23rd  of  September  was  fixed' 
either  for  the  settlement  of  issues*  or  for  the  final  disposal  of  tha, 
suit ;  and  in  either  case,  he  should  have  been  present.  Practi- 
cally, also,  the  plain  tifiPs  agents  admit  that  they  knew  that  they 
were  required  to  attend  on  that  day ;  for  if  they  did  not  know  it,, 
how  is  Mr.  Hawes'  telegram  of  the  20th  of   September  to  ba 
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aooomited  for,  or  Mr.  Stainforth's  anxiety  to  reach  Hazareebi-ugh       ^^72 
in  time  for  the  28rd.     lioreover,  Colonel  Boddam,  in  the  written     thakoob 
order  which  he  made  on  the  dth  of  Septemberj  expressly  speaks  qJ^^^^^ 
of  the  23rd  September  as  being  fixed  for  the  hearing.    Alto^         v. 
gether,  though  there  was  some   irregalanty    in  the  proeedore,     YBEhMiNT. 
I  do  not  think  there  wfts  any  illegality  in  dealing  with  the  case 
itnder  &  114. 

Bnt^  although^  I  think  that  there  was  no  absolttte  illegality  in 
passing  judgment  by  default  against  the  plaintiff  on  that  day^ 
it  does  seem    to  me    that   there    was    a  very    great   want  of 
discnretion  and  most  unusual  sharpness  of  procedure  and  harsh- 
ness towardd  the  plaintiff  in  the  course  adopted.    The  proceed- 
ings which  up  to  the   20th  were  going  on  in' the  High  Court 
were  perfectly  well  known  in  Hazareebau'gh  *,  and  if  there  had 
been  no  other  reason  for  a  little    forbearance^    the  knowledgo 
that^  up  to  within  a  day  or   two  previously,  the  plaintiff  was 
actively   prosecuting  His   snit^   ought   tohavethade  the  Court 
hesitate  before  dismissing  it  outright  in  such  fashion.    It  was 
whoUy  unnecessaryi  moreover^  to  punish  the  plaintiffs  default 
with  such  condign  punishoMnti  inasmuch  as^  if  tbe  plaintiff  had 
been    present^    nothing  co^ld    properly    have   beea    done   on* 
that   day  beyond    fixing  a  future    date   for  the  settlement  of 
issues.    The  defendants  written  statement  was  not  filed  until 
the    23rd^  and  it  was  absolutely  impossible  for   the  plainiiff's 
pleaders^  if  they  had  been  the  most  skilled   lawyers  in  India 
to  have  proceeded  either  with  the  hearin;g  of  the  oasCj  or  with 
the  settlement  of  issues  without  having  had  an  6pp6rtunity  of 
reading  and  carefully  considering  the  written  statement,  and  the 
various  questions   raised  by   it.    The  utmost  that   could  have 
been  done  on  the  23rd,  had  all  parties  been  present,  would  have 
been  to  adjourn   the  case  for    settlement   of    issues,    aud  the 
Court  seeing  the   position    of   things,    would    only  have  acted' 
reasonably  and  properly, — ^and  I   may    add,   would  only  have 
acted  as  Courts  under  such  circumstances  usually  do  act  in  the' 
absence  of  special  or  repeated  negligence  on  the  plaintiff's  parti^ 
-r4f  it  bad  simply  adjourned  the  case,  fixing  a  future    day  for 
tbe  settlement  of  issues;  ' 

Again,  as  regards  the  pr  ceedings    on  the  24th,  it  appears  to 
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^72       iQe  thai  tW   plaiotifi  h^  erary  re»aoQ   tOi  complaia  of  the 
THAKooft     applicfttiot).  ior  cMtoratioQ  not  being  taken,  up jind. disposed  eC 

^^'^^^7«  tbon^dthew.    TheCoart  w»a  ^topo  o£  tke  pcuitioaof  tlra 
V.  pUiiUiiff^*-^wes  Aware  that    Ihe  soit    bad  been  brong^  in  ius 

OoYHftNiisffT.  Qpjjjj^  aifainst  |he  plaintiff^e  wish  firom  Lohardngga,-*^w»s  awiare 
that  tb^  only  person,  the  plaintiff  had  to  repcissent  him,  waa 
Mr.  Stainforth,  who  lived  in  Lohardagga*  and  had  oome  fitom 
<4h^f^  <K>ippk  i^^  |ibooa9f^;.fM)4  yeliabtbo«gb  SCr^  Stainlorth 
wwiinQ^i^^  the  Qf>verna»ent  Pleader  wiae  al«o  in  Ooort^ 
and  tjlip  matter  might  have  been  settled  in  fiye  «uiMike8»  he 
cboosQSi  as  haaays  on  9ome  suggestion  that  tbo;  G?pveniiiibent 
Pleadpr  wa^^d  laore  {ocmal  notice^  to  ftdjourn  the  case  to  tbe 
5(h  o^Noven^..  Th9  a^davit  41ed,9n  beb^l|^  tbe  plaintiff 
states  that  the  Croveratnent  Pleader  was  present  in  Oonvt,  and 
ready  and  wiUing  to  have  the  matter  disposed  of  at  once. 
Whether  this  was  or  or  not,  ih|»  notice  to  bini  wj^  vnder  iha 
Qircimis^nce9  i^niply  ea$oient;.  and  I  batre  w>  hesitation 
in  Aaying.  that  the  adjeurnment  to  ^  5tii  of  November  was 
nttefiy  xfMteoetokry,  and  ponld  tend  to.  no  end  wha/teveF^ 
G|»7(l  pntliittg.  tbe  pliinAiff  to  greater  delays  inoottvenience,  Mid 
Goq^eBsa..  Bat  the  matter  dops  not  etop  there ;  for  on  tbe  nesA 
day,  the  Sepnty  Oommissioner,  aithengh  he  knew  the  cirom- 
ataooes  in. which  the  plaintiff  was  placed,  and  aUhongh  he  f^ad 
fixed  tbe  &tii  of  November  for  hearing  th^  application  to  rest6re 
the  oanaoi  iasited  a  rubakari  to  tbe  Deputy  Oomnrisaioner  and 
CcU^ctfH*  of  liobardngga  to  take  ont  execntion  against  the 
pl^ii^  for  the  fiovprmment  stemp  fee  of  Ra.  IfibO,  It  is  said 
tihat  it  was  not  Skit  order  |or  execution  of  the  decree.  It  may 
i^Oif  to  4i%ve  been  a  formal  order  for  execntiosif;  bnt  the  words  of 
tbe  ril^ibfif^  are  plain  and  clour^  and  they  ^ntain  a  direction 
froqi  the  DspFity  Commiasjoner  of  JB^aareebangh  to  the  Depol^ 
Qom^fissio^r  «nd  ;  Collector  of  Lohardugga  to  re(diae  that 
amoiimt  frpim  the  pUil^iff*  Thd  words  of  the  ruhakcm  are  ^m. 
''  l/Vbereap  it  i$  necessary  that  the  'tabular  statement  of  the- 
^ait  pf  tb^  pf^por  plaintiff  be  forwarded  from  the  Dapnty  Oom- 
inissiowr  to  .tb0  CoUeotor  ot  Ijohordngga  for  realising  the  snm 
of  Rs.  1,650  from  the  plaintiff,  being  the  ad  valonm  atamp  for 
tbelplaiutiffi  it  is  ordered  that  the  tabular  statement  be  tqrwarded, 
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ibgei&Br  wHh  the  copy  of  Uiis  rnbtah^  from  the  Depafiy  Cboil       1872 
mismoMr  to  thj^  CoIIooUmt  of  LohMdogga^''  aooLin  tbe  toVulmr    TMiiK<K>ii 
stetomenfc  ^xmexod.  it  ia  stated  thftt  the  amoiuit  of  fttump  fee  ie  KAPiufAVTta 

*  OABM  080 

JBs,  1j650a  which  is  ''to  Ire  rWiaed  from  the  plaiQii&''    Th*t         «. 

ii  wi^  an.  ordep  for  execatiaii»  aud  inteoiied  as  sdoh^  oanfciofe  be  ^*****"^ 

doubtedj    aod  accopdiag^y  we  ftad  that  tbe  Deputy  Geftiteis* 

sioner  of  Lohardag^  did  upon  receipt  of  it  proceed  ta  pot  it 

in  exeoatidu    Now  I  most  say  that,  when  ^  plaiatiff  wtiose  vnit 

ba»been  dimi&sedi  coines  in  and  applies  for  a  re*heariQ|r  «i>^^ 

a.  119^  aad  whpn  the  Ooart  ftzee  a  fotare  d^y  for  heariog  the 

iqpplicatioQ^  iiistead  of  disposing  of  it  at  oncOi  it  does  seem  to  mo 

a  mo^t  extraovdioary  aad  improper  proceedippr  that  the  Conrt 

ehould,  of  its  own .  motion,  and  withoat  ever  being  called  upon 

by.  any  of  the  parties,  take  action  and    proceed,  to  execute  the 

decree  against  the  plaintiff.     And  it  is  the  mare  remarkftble  that 

such  a  step  should  have  been  taken  in  this  particular  case;  when 

it  ia*  considered  that  the  plaintifi  was  suing  infoirmd  pauperis, 

and    that   he  was  ai  minor  sningi  through  his  liother  and 

guardian. .  But  not  only  did  tbe  jCourt  dil*eo^  the  CoUectov  of 

JJobard^ggf^  to  realize  the  Ba  iiS5Q  >  butwhea  appKeaitiott  was 

loade  on  the  1st  of  October^  statiag  that  the  Oonri  of  Lobar- 

dogga  was  takii^  steps  to  eseoote  the  deoree,  and  praying  thait 

jexeoution  might  be  stayed  until  the  question  of  the  re^h^aring 

was  decided^   the  Deputy   Goaunissioner  rofased  to  iutorfete* 

He  sa>y8  now  Jbe  had  no  jurisdictioa  to  interfere  y  bnt^  a*a  matter. 

of  i^t  and  of  law^he  h^  jurisdiotiDiit ;;  the  a^qilicattan  to'  stay 

exeoution  was  properly   madatahiip,i.aftd.it  washiB»okar  duty 

to  have  stayed  exequtioA  at  once.  t       ^ 

As  to  what  took  place  on  the  5th  of  November  when  the 
application  for  restoration  came  on  to  be*  heardj  there  is  no 
douot  the  Deputy  .'Commissioner  had  it  in  his  discretion  to  opdar 
payment  of  costs  by  the  plain tiif  if  he  thought  fit  so  to  do;  for 
under  s.  119,  the  Court  has  power  to  put  the  parties  on  terms 
when  granting  a  re-hearing.  But|  considering  all  the  eircum. 
stances,  there  can  be  no  doubt  that  the  plaintiff  was  dealt  with 
with  great  severity  in  this  matter  ais^ 

In  addition  to  these  consideratidns  arising  out  of  tho  later 
conduct  of  tfa«  Deputy  Commissioner,  it  is  said  that  the  case  can 
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1872       l)e  better  and  more  properly  tried  here  than  in  Haeareebaagh* 
Tbaxoob     On  the  face  of  the  defendant's  written  etatement,  it    appears 

^s/hm  Dw  *****'  aaalleged  in  the  affidavit  filed  in  support  of  the  first  appU- 
1^.  cation    made  to   this  Court,   very  little  evidence  except  of  a 

Qovmummn.  ^^^^^i  description  will  be  required,  and  that  the  snits  turns 
munly  on  questions  of  law  ;  these  questions  being  by  no  means 
simple  ones. 

The   last  paragraph    of  the  written   statement  filed  by  the 
defendant^    the   Government,  is  as    follows: — '^  The  defendant 
is  advised  that  the  Statute  28  Hen.   VIII,  c.  13 (by  the   5th 
section  of  which  all  estates  of  inheritance  wore  declared  to  be 
forfeited  to  the  Crown  upon  any  conviction  of  high  treason)| 
must  be  held  to  have  been  introduced  by  the  conditions  of 
British  rule  into  India,  and  to  have   been  in  force  there  in  the 
years  1857  and  1858  ;  and  the  said  Statute  is  one  which  concerns 
the  allegiance  of  the  subject,   and  his  relation  to  the  ruling 
p  >wer,  and   is  suited  to  the  preservation  of  the  British  rule  in 
India,  and  is  not  repugnant  to   the  habits  and   ideas  of 'the 
inhabitants  thereof.''     Such  a  defence  as  this  raises  many  qnes- 
tions ;  and  although  the  learned  Advocate- General  says  there 
is  nothing  in  it,  and  he  is  prepared  lo  abandon  ft,  still  as  that 
learned  gentleman  will  not  have  the  conduct  of   the  suit  if  it 
be  tried  in  Hasareebangh,  it  appeals  to  me  not  unnatural  that  the 
•plaintiff  should  think  that  the  qnestiou  is  one  which  had  better 
be  disposed  of ,— ^especially  when  it  is   borne  in  mind  that  the 
defence  thos  pleaded  on  behiUf  of  Government  was  approved 
of  by  the  Collector  of  Lohardugga,  the  Commissioner   of  Chota 
Nagpore,'and  the  Legal  Remembrancer  in  Calcutta.    That  the 
written  statement  was    approved  of  by   these  officers  appears 
from   the  petition  to  the    Collector  of  Lohardugga,    presented 
in  Court  on  the  2nd  of  September,  which  is  set  out  in  the  12th 
paragraph  of  Mr.  Hawes'  second  affidavit.     Looking  at  all  t  he 
ciroumstances,  and  at  the  written  statement   filed  on  behalf  of 
the  Grovernment,   I   cannot  doubt  that  it  is  far  better  that  the 
case  should  be  tried  by  the  High  Court. 

I  do  not  remove  the  suit  only  on  the  ground  that  it  can  (by 
reason  of  the  matters  to  be  discus. ed)  be  more  properly  tried 
here  ;  nor  do  I  remove  it  only  on  the  ground  that  the  conduct 
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of  th»  Jndge  reiicl6rs  it  absolutly    essential  that  it  sbould  bo       ^^^ 

removed  to  ibis  Court.    Bat  taking   the  whole   drcnmstahc^s     Thak66ir^ 

coniiected  iHth  th^  case  from  the  beginning,  the  questions-  to  be  ^^^^f ^^JJ 

dbfpdsed  of,  and  th*  donduct  of  the  Judge  on  and  after  the  23rd       . , «». 

,\^  ,»  ...  ,  »>■     GoYBfiirmcNf. 

of  Q^iipt^MMi  I  say  that  it  is  proper  and  necessary  for  the 

parpo86B  of  jtistice  that  thcf  c^se  should  be  removed. 

Th0  case  wa^  originally  transferred,  without  notice  to  the 
plaiiitiff,  frbol  the  Court  where  it  was  properly  triable  to  the 
Hazardebaugh  Cotirt,  to  which  the  plaintiff  afterwards  took 
special  objection.  The  Grovernmeht  at  first,' — accidentally  per- 
haps; but  9till  as  a  matter  of  fact, — the  Qov6mment  at  first  did 
give^tlie  pkintiff  reason  to  suppose  that  the  suit  would  be  trans- 
I  erred,  thoujihthey  alterw^ds  refiraed  to  consent  to  the  ti^ils- 
fer.  Theui  when  the  plaintiff  aj^plied  to  have  the  case  tried  iU 
ChotaNagpore  by  any  other  Court  save  that  of  Hazareebaugii> 
the  GrovernssQH^dt  oppoted  the  application,  and  got  the  Court?  to 
refuse  it^  Again  on  the  23rd  of  September,  we  have  the  dismiss- 
al outright  of  the  plaintiff's  suit,  which,  though  not  absolutdy 
illegal,  witf  a  most  umiecessary  and  harsh  proceeding.  On  the 
24th,  there  was  the  refusal  to  restore  the  case  at  once,  when 
there  was  no  real  reason  for  not  restoring  it  at  once.  On  the 
25th,  the  ruhakati  was  issued,  directing  the  Bs.  1,650  to  be 
realized,  which  was  most  unfair  and  improper  so  long  as  the 
appliction  ot  re-hear  the  case  remained  undisposed  of  ;  and 
on  the  1st  of  October,  there  was  the  refusal  by  the  Deputy 
Commissioner  to  stay  execution  when  asked  to  do  so. 

In  my  opinion,  looking  at  the  whole  course  of  this  case  from 
the  beginning  up  to  the  present  time,  I  think  the  plaintiff  and 
his  advisers  may  well  feel  considerably  aggrieved,  and  think 
that  the  Deputy  Commissioner  of  Hazareebaugh  is  in  a  state  of 
mind»  with  reference  to  this  case,  which  makes  it  impossible  that 
he  should  be  able  to  deal  with  it  on  the  merits  with  impartiality 
or  freedom  from  prejudice.  When  I  find  that  this  is  so,  and 
that  the  defendant's  written  statement  raises  a  variety  of  diffi- 
cult questions  of  law,  one  of  them  being  whether  the  Statute 
28  Hen.  VIII,  c.  13,  applies  to  natives  in  Chota  Nagpore,  it 
seems  to  me  that  it  is  clearly  one  which  it  is  necessary  and  pro- 
per for  the  purposes   of  justice  should  be  transferred  to  this 
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^^^^       Court   for  trial  in  the    exercise   of  ita  extraordinary    original 
Xhakoob     civil  jarisdiction. 
^^i^Dto       ^^  objeciion  was  taken  by  Mr.  Kennedy  that  in  reality  there 
V.        was  no  suit  pending  at  the  time  I  issued  the  rule  to  show  cause. , 
But  I  have  no  doubt  that  the  suit  was  then  pending^  inasmuch 
as^  by  the  order  of  the  5th  Nevember^  the  Deputy  Commis- 
sioner of  Hazareebaugh  ordered  that^  on  the  pU^ntifE's  payiog 
Bs*   660  for  the  defendant's  costs^  tiie  judgment  by    default 
passed  oo  the  23rd  of   September  be  set  aside^  and  the  5th  of 
December  fixed  for  determining  the  issues.    At  the  time  the 

application  was  made  to  me^  the  money  had  not  actually  been 
paid  j  but  the  suit  was  so  for  pending  that  the  plaintiff  could  at 
any  moment  up  to  the  5th  of  December  pay  the  money,  where- 
upon the  judgment  would  be  set  aside.  The  suit  was  dearly 
pending  when  the  rule  was  granted ;  and,  at  any  rate,  the  money 
having  been  paid  before  the  5th  of  December,  and  before  cause 
was  shown,  any  doubt  that  there  may  have  been  on  the  matter. 

has  been  set  at  rest. 

Bule  absolute. 

t 

Attorneys  for  the  plaiutifEs  :  Messrs.  Trotman  and  Co, 
Attorney  for  the  defendant :  The  Oovernment  Solicitor. 


Digitized  byLjOOQlC 


VOIi.  X.]  HIGH  COURT.  188 


APPELLATE  CIVIL. 


Befifre  Sir  Bichard  Couch,  Et.,  Chief  Justice^  and  Mr.  Justice  Ainalie. 

BABOO  NUND  OOOMAE  LALL  and  another  fPLAiRTiFPs)  «.  MOUL-        1872 
VIB  RAZEBOODDBBN  HOSSEIN  a«d  others  (  Dependants  )  •  Sept.  16. 


BABOO'NTJND  COOMAB  LALL  and   another  Plaintipfs)  v.  SYUD 
BAZAOODEEN  HOSSEIN  and  others  (Devendakts). 

BABOO  NUND  OOOMAR  LALL  abd  another  (Plaintufs)   v   MOUL- 
yiE  ABDOOL    LUTIF   and  others  (Depkhdahts).* 

Hiniu  Law^Mitdkshara^Son'a  Property^Alienation  hy  Ftither^ 
Obstructed  Heritage. 

In  execution  of  a  decree  against  A,  a  Hindu,  living  nnder  the  Mitaksbaray  his 
right,  title,  and  interest  in  a  certain  property,  part  of  which  he  had  acquired  as  heir 
to  his  nephew  and  cotisin,  was  sold,  A  suit  brought  by  A'a  sons  to  obtain  possession 
of  their  share  of  property,  on  the  ground  that  the  debt  for  which  the  sale  was 
held,  had  not  been  incurred  under  a  legal  necessity,  was  dismissed  so  far  as  it 
related  to  the  part  of  the  property  which  A  had  inherited  collaterally. 

Aoeozding  to  the  Mitakshara,  a  sou  cannot  prevent  alienation  by  his  father  Of 
property  which  the  latter  has  inherited  collaterally.  The  restriction  upon  the 
father's  power  of  alienation  only  applies  to  the  grandfather's  property. 

OOPAUL  Bojj  a  Hindn,  subject  to  the  Mitakshara  law,  died 
leaving  two  sons,  Bandoo  Sing  and  Dfaurmlall,  and  possessed 
amongst  other  property  of  a  moiety  of  a  talook  called  Mehal 
Jehangeerpore  Maugerpaul,  Towjee  No.  724,  Mehal  Jehangeer- 
pore  Mankarpaal,  Towjee  No.  725,  and  Mauza  Balwa,  in  per. 
gtrnnah  Shahpore  Moneer,  in  the  District  of  Patna.  By  an 
amicable  arrangement,  a  five-annas  share  of  the  pi  operty  was 
allotted  to  Bandoo  Siog.  Bnndoo  Sing  died,  leaving  fpur  sons, 
Eanthoolall,  Snggeonlall,  Jnggeonlall,  and  Ramjeonlall.  Sug^ 
geonkdl  died,  leaving  two  sons,  LuUit  and  Laekram,  LuUifc 
died,  leaving  a  son,  Brojo  Coomar.  On  the  death  of  Broja 
Coomar^    La^kram,  as  the    ancle,  saoceeded  tahis    property. 

*  Regular  Appeals,  Nos.  62  of  1871,  and  41  and  42  of  1872,  from  a  decree  of  th» 
Sabordin»ie  Judge  of  Patna,  dated  the  SOPecembes  1870; 
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^^^^  Juggeonlall  diad,  leaving  a  son,  named  Dabipersaud.  On  the 
Baboo  Nukd  death  of  Dabipersaud,  Laekram,  as  his  coosin  sacoeeded  to  hig 
CooMAE  LL  pj.^jpQj,(jy^  Kanthool^l  died,  leaying  a  widow,  Aflasee  Koowur, 
MouLviB  and  a  daughter,  named  Parbutty.  By  an  amicable  arrange- 
dbenSossbin.  meut,  Laekram  obtained  a  nine-anna  share  of  the  property' left 
BabooNond  ^y  Kanthookl.  The  following  pedigree  shows  the  relationship 
CooMAR  Lall  of  the  parties  :— 

gY^,  GOPAUL  ROY, 

BAZAOODEaSH'  j 

HOSSEIN.  I  ^  I 

Bab^und  ^^?^^  ^*'"S-  DhurmUU. 

CooMAR  Lall  I 

V.  \  J  1  j 

^Td^l  Kanthoolall  Suggconlall.        Juggeqnfall.    K^pjJ^o^iW 

LUTIF,  I  I I 

Parbutty.  (  f      I>ftbipor8aiid. 

Laflit.  Laekram. 

Brojo  doomar.  I 

NondGoomarLall,  Bamooomar  Lall| 

Plainti'f.  lUintiff, 

Chowdhry  Wahed  Ali  and  Moulyie  Al;)dool  Lu^if  sued  Laek- 
ram for  Bs.  45,000  due  to  them  on  his  ^oiid  dated  the  22tid 
December  1866,  and  which  recited  that  the  money  had  been 
borrowed  to  pay  a  judgment-debt  of  one  Issur  Saboy,  and 
obtained  a  decree.  In  execution  of  this  decree,  the  right  and 
interest  of  Laekram  in  Mehal  Jehangperpore  Maag^p^ul  were 
sold  and  purchased  by  Syud  Razaoode^  ^os3^in,  £njput 
Sahoy,  and  Shew  put  Sahoy. 

Mohes  Doss  sued  Laekram  for  the  recovery  of  the  anioUQt 
due  to  him  on  the  several  bonds  executed  by  Laeifrajm  ox^ 
the  1st  December  1862,  23rd  May  1863,  and  2nd  October  1864^ 
and  obtained  a  decree.  In  execation  of  this  decree,  the 
right,  title,  an4  interest  of  Laekrpim  in  Mehal  Jehangeev* 
pore  Munkurpaul  were  sold  and  purcha^d  by  Lalla  Hnrruki} 
Lall,  Moulvie  Ba^aoodeen  Hossein^  and  Mojilyie  Abdool 
Lutif. 

In  execution  of  a  decree  obtained  by  one  Mukhun  against 
Laekram,  the  right,  title,  and  interest  of  Laekram  in  Mauza 
Bulwa  were  sold^  and   Moulvie  Abdool  Lutif^    Lalla  Hurr^Ich 
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LhU,    and   Monl^ie    AsJiraS    Hossekii  became  (be  purchasers         ^^72 

thereof.  Baboo  ^vkd 

CooMAR  Lall 
Nand  Coomar  Lall  and  Ramcoomar  Lall,  the  sons  of  Laek-         v. 

ram,  instituted  three  suits  for  the  recovery  of  their  share  in  the    ^^^j,. 

*hree   different  parcels  of   property   sold  in  execution  of  the.»»»M*io8SBJN. 

decrees  mentioned  above.  B^bqo  ^wd 

CopMAB  Lall 
I^   the  suit  for  recovery  of  the  plaintiffs'  share  in  Mehal  v. 

Jehangeerpore  "^uukurpaul,  the  plaint  stated  that  a  suit  bad  been  sazaoodesit 
brought  by  tto  plaintiffs  against   Laekrum  and  others  in  the     Hobsjbin. 
Zillah  Court  oi  Patna,  in  which  a  decree  had  been  passed  in   Baboo  Nuiyd 
favor  of  the  plaintiffs  for  possession  of  a  two-thirds  share  of  the         \ 
ancestral    property  !wbi,ch    devolved   on  Laekram;   that  Lalla     Mouuvi 
Huprukh    Jja\\,    Moiilvie    Bazaoodeen   Hosseia,   and    Moulvi^       Lvtit* 
Abdool  Lutif,  the  defeadants,  who  i^r^re  the  purphasers  of   th^ 
right,  title,  and  interest  of  Laekram,  and  in  possessioQ   of  the 
whole  property,  fai^d  kept  the  plaintiffs  out  of  po98e9aipn ;  that 
the  defendants  b^d  purchased  widi  notice  of  the  plaintiffs'  title  { 
that  t^^re  was  no  legal  necessHy  to  justify  J^ftekri^n  in  centn^t- 
ing  aoy'  debt }  and  t^^t  €U)c<;Hrding  to  the  Mitakshara,  the  plaintiffs 
were  entitled  to  possession  of  two-thirds  of  the  shi^re  of  Mehal 
Jehangeerpore  Munkurpaul  which  ^devolved  on  Laekram.    The 
defence  set  up  by   Hurrukh    Lall  and  his  co-defendants  was 
{inter  alia)  that  the  property  in  suit  was  brought  to  sale  for  ^ 
good  and  just  debt  of  Mohes  Doss,  and  the  share  of  the  plaint- 
iffs was  sold  ;  that  the  property  was  not  ancestral ;  and  that  it 
was  acquired  by,  and  waa  \n  t^he  exclusive  possession  of,  Laek- 
ram. 

In  the  suit  for  possession  of  the  plaintiffs'  share  in  Jehangeer- 
pore Mai^j^fpi^li  01^  the  ground  tfaat|  as  the  property  was 
ancestral,  they  were  entitled  andev  the  Mitakshara  l^w  to  the 
share  which  they  claimed,  the  plaint  stated  that  a  suit  had  been 
brought  by  the  plaintiffs  agaiQ^t  I^^i^ram  and  others  in  whjich  a 
decree  bad  been  passed  in  favor  of  the  plaintiffs  fpr  possession  of 
a  two-thirds  share  of  the  property  of  Laekram  ;  that  they  had 
been  kept  qi^  of  possession  by  tl^e  defendants  who  were  pur- 
chasers of  the  right,  title,  and  interest  of  Laekram ;  that  the 
defendants  were  purchasers  with  notice  of  the  plaintiffs'  title ; 
that   as    the    right,    title,  and  interest  of  the  plaintiffs   could 
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1872        nob  be  sold  for  the  debt  of    Laekram^  they  prayed  that  they 

Baboo  NuND  might  be  pat  in  possesaioa  of  their  share  ia  the  property.    The 

CooMAE  Lall  defence  set  up  was  that  the  property  was  sold  in  satisfaction  oE 

MouLYiB     a  lawful  debt ;  that  the  whole  of  the  share  which  ^devolved  or 

dmnH^ein,  Laekram  was  not  the  ancestral  property  of  the  plaintifEs ;  that 

part   of   it   had  been  obtained  from   other  parties,  and  conse- 

CoomabLall  quently  the  plaintifEs  were  not  entitled  to  obtain  possession. 

g^^-j^  A  similar  defence  was  raised  in  the  suit  brought  by  the  plain- 

Razaoodeieh  tiffs  for  possession  of  their  share  in  Maaza  Bulwa. 

HoMEiN.         f[ijjQ  three  suits  were  heard  together  by  the  Subordinate  Judge 

Baboo  NuHD  6fPatna  who  raised  {inter  alia)  the  following  issues  :— 
CooMAB  Lall 

MouLiTB         1«<-— What  was  the  extent  of  Laekram's  interest  in  the  property  sold ; 

Abdool       whether  the  debts  incurred  by  Laekram«  for  which  the  sale  took  place, 

LuTi*.       had  been  made  under  legal  necedsities ;  and  whether  his  ancestors  were 

iadebted ;  and,  if  so,   whether  the  sale  could  a£Eect  the  inchoate  right 

of  the  plaintiffs  P 

2n(2.— Whether  any  and  what  portion  of  Utaugerpaul  was  ancestral 
property  of  Laekram?  Was  any  portion  of  it  acquired  by  himself  ? 

He  held  that  Laekram  had  obtained  a  new  settlement  of 
Maugerpaul  in  his  own  name,  but  that  he  had  done  so  as  the 
manager  of  the  joint  family  ;  that  the  share  which  Laekram  got 
directly  from  his  father  was  to  be  viewed  as  ancestral  property ; 
and  that  the  shares  which  he  had  obtained  as  inheritance  from 
his  nephew  and  cousin  were  to  be  considered  as  self-acquired 
property  ;  but  that  the  sale  was  far  legal  necessities,  and  conse- 
quently the  plaintiffs  were  not  entitled  to  the  relief  they  sought. 
He  accordingly  dismissed  the  plaintiffs'  suits. 

.   The  plaintiffs  appealed  to  the  High  Court. 

Baboos  Anodapersavd  Banerjee,  Moheschunder  Chowdry,  and 
Eomeachander  Mitter  for  the  appellants. 

Mr,  0.  Oregory,  Baboos  TarruchnaiJh  Sen  and  Dahendemarain 
Base  J  and  iioonshee  Mahomed  Yusooflot  the  respondents. 

Baboo  Anodapersad  Banerjee  tor  the  appellants  contended 
that  no  case  had  been  made  out  which  would  prove  the  existence 
of  any  legal  necessity. 
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Tho  different  rale  under  the  MHakishara  as  to  the  alienation  of       1^7^ 
BeU-aoqnired  properify  and  ancestral  property  is  dear,  Mitakshara,  baboo  Nund 
Ch.  i,  8.  2,    As  to  heritage,  it  is  of  two  sorts,  obstructed  and  0^**^»  I'^w* 
unobstructed^  llitakshara>   Cli.  i,   s.  1,  v.  3.     Under  the  Mitak-     ifonms 
sfaara^  the  right  of  succession  is  by  birth  alone,  Ch.  i,  s.  1,  v,  27.  jyf^^^^^ 

It  is  to  property  in  general  that  a  son  acquires   his   right  by        

birth,  Ch.  |i,  8-  1,  V,  3,  and  that  right*  is  unobstructed.    There  <Wb^^ 
is  no  distinction  made  as  to  property  which  has  descended  from        ci^' 
the  grandfather,  or   which  might  have    come  to  the  father  by  Bazaoodbeit 
succession  to  a  collateral  relative,  Oh.  i,  s.  1,  v.  27.     Though      ^^'^^' 
Laekram's  right  to  succeed    to   his    brother's    property   was  Baboo  Nukd 
oliptructed,  y^t,  when  the  property    come  to    the  possession  of  v. 

Laekram,  it  became  unobstructed  heritage,  |so  far  his  sons  were  ^^''^^^ 
concerned.  There  are,  according  to  the  Mitakshara,  tWo  sorts  of  Lutif. 
property,  ancestral  and  self-acquired.  The  meaning  of  the  word 
''  ancestor''  may  be  gathered  from  Ch.  i,  s.  1,  5  of  the  Mitak- 
shara. The  general  rule  is  that  sons  have  a  vested  interest  in  all 
property,  whether  acquired  before  or  after  their  birth,  Mitak- 
shara, Ch.  i,  s,  1,  V.  27.  The  special  rule  is  laid  down  in 
Ch.  1,  s.  5,vv.  9  and  10.  The  right  of  the  son  is  unobstructed  in 
all  property, '' ancestral  or  paternal,"  Ch.  i,  s.  1,  v.  27,  with 
this  difference  that  the  father  can  sell  his  self-acquired  property, 
Ch.  i,  8.  5,  vv.  9  and  10.  The  property  which  devolved  on 
Laekram  by  death  of  his  brother  lost  its  character  of 
"  obstructed  heritage,"so  far  as  Laekram's  sons  were  concerned. 
It  became  unobstructed  heritage  after  his  succession.  The 
words  "  obstructed"  and  *' unobstructed"  have  reference  not 
only  to  time,  but  to  the  person  who  is  likely  to  succeed.  In 
the  present  case,  the  property  was  not  the  self-acquired  property 
of  the  father,  but  obtained  by  inheritance.  "  This  does  not  fall 
within  any  of  the  modes  of  acquisition  mentioned  in  Ch.  i, 
8.  4  3onsequently  the  plaintiffs  have  an  equal  right  with  the 
father.  Besides,  the  property  in  dispute  was  the  property  of  tlie 
common  ancestor,  Bundoo  Sing,  and  Laekram  succeeded  merely 
because  he  was  a  member  of  the  family.  This  was  not  acquisi- 
tion according  to  tli%  Mitakshara. 

Baboo    Bonieschunder  Mitter   (on    the  same    side)  contended 
that  the  property  in   dispute  was  not  the  self-acquired  property 
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^^^  d  Laekram.  It  was  obiained  by  inhet\tsi/a6&.  Tbe  father  is 
Baboo  Nu^b  Subject  to  the  control  of  his  dons  in  regard  toiiHnioveablepr6{if6Fty 
^^^^r,  ^^^^  whetiier  acquired  by  hiniSself ,  of  inherited  from  bis  father,  or  other 
MovLvrt  predeces&dr.  [Couch.C.  J.— What  is  the  word  in  the  original' 
mbhHomw?!.  f<^^  which  "predecessor"  is  used  ?]  ^'PitracU.''  The  explanation  of 
-,  — 7;  _^  theword8"patefrialandancestral/'thatis,Pt^a<K,  ittOh^i,  V.  27, 
CooMABLAtt  and  '*  an<iefito**'  in  Ch,  i',  s.  5,  v.  II,  id  giren  hi  Ch.  i,  s.  1,  v.  5. 

g^  In  Obw  i,  s.  4,  r.  6,  all  the  classes  of  property  wMch  ekh  be  (^ed'^ 
BAXAflofWMi*  acqnir^dare  set  out.  In  this vers^,  the  author  dira'ws  his  Conclusion. 

*    If  the  prinoi^e  be  applied  td  the  preseint  case,  the  {^ropeHy  whicb 

Baboo  Nfjjrtf  came  to  Laekram  would  be   ancestral  property.    The  decirioH 

V.  tipon  tins   point  m   Jowahir  Singh    v.    Gny^m  Stngh  (1)  W|0 

Amool     ^W'*^  vires f  as  the  question  did  not  arise. 
Lunri 

Mr.  Qreff&hf,  iot  the  respondetite,  contended  that  the  wo*9 
"  PiiradV^  in  Oh.  i,  s.  1 ,  v.  2f7,  meirit  ancestors  beginning  fi^dm 
^he  father.  It  cannot  be  sai  J  that  the  nephew  is  the  andestorl  of 
the  uncle.  A  son  does  not  succeed  in  case 'of  collateral  sitccession 
while  his  father  is  living.  If  it  were  ancestral  property,  the  son 
and  father  would  have  had  equal  right.  But  the  son  of  a  deceased 
brother*  does  tot  succeed  along  with  his  uncle  to  the  property 
left  by  a  collateral  relative.  The  true  heir  is  a  brother,  and  not 
a  brother  and  his  sons.  After  partition  all  incidents  of  ances- 
tral property  are  destroyed.  There  is  no  text  of  the  Mitakshara 
which  says  that  brother  and  brother's  sons  would  take  together 
The  word  ^'  paternal ''  in  CB.  i,  s.  1,  v.  5,  is  descriptive  of  one 
kind  of  property  subject  to  partition.  The  modes  of  acquisition 
mentioned  in  s.  4  are  not  exhaustive.  A  son  cannot  compel  his 
father  to  make  a  division  of  property  which  the  latter  had 
inherited  from  a  collateral  *  relative — Bayadur  Nallditanibi 
Ohettiv.  Rayadur  Mukunda  Chetti  (2). 

Baboo  Anodapersaud  Banerj^e  did  not  reply. 


CotrcH,  C.J. — The  plaintiffs  in  this  suit  are   the  sons  of  Laek- 
ram Lail,  and  the  case  in  the  plaint  was  that  Laekram  Lall  held 

ri)  4  Agra  H.  C.  Rep.,  78.  (2)  3  Mad.  H.  C.  Rep.,  455. 
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a  shttHQ  m  the  reowUjr  setddd  Mebal  Jeha^geerpore  Mankorpaul       ^^^ 
as  m^oGibwtixvQpertyi  twontbirds  ,o£  wbieh. share  mks  ^e  almre  B4booNdiid 
of  ifa^  ji}ai«ti£b>  and  pne-fchir4  tbe  sliare  of  their  fa^er ;  that  in  ^^^^^  ^^ ' 
a  A||it  brong^  by  the  plaintiflB  against    Laekram  and  oUiers^  the    M«uLnB 
Ziilafa  Jndge  of  Patoa  decreed  the  disputed  twp-thir^s  ta  tbem>  jymmUomMm^ 
and  on  thrD  7fli  of  Mj^y  1869,  the  writ  for  delivery  of  possession  BiB06NOTtf 
wa9  issued  by  that  Court ;  iliatsubaequidntly  on  the  application  of  fimauR  Lua  > 
the  principal  defendants  who  had  purchased  the  right  and  interest.       s^ 
of  Laejcr^m,  tiie  Judge  psesed  an  order  giving  possession  to  the .  ^^JJ^"* 

principal  defendants  j;  aqd.  the  plaint  prayed  for  possession  of  the       

ifvorthir^s  and  mesi^e  profits.  OooniB  t^t.  . 

The  <pwe  of  the  principal  defendants,  Huraukh  Lall  and  others,  ^-  ^^^^. 
was  that  (he^  property  in  suit  was  brouj^t  to  sale  under  a  Hen  of  jjidooii 
a  good  and  just  de^bt  of  Mohesf  Doss,  and  the  share  of  the  plaint-  ^''^"•' 
ifiawas  sold;  and^  further,  that  the  property  in  suit  had  not 
deseended  from  ancestors.  The  suit  was  heard  by  the^ubordi* 
nabe.  Judge  of  Patna,  .with  two  others  of  the  same  nature,  an^ 
he  fpun4  that  the  property  in  this  suit  was  purchased  by  Laek- 
rani  as  manager  for  himsdf  and  hia  sons,  and  was  to  be  viewed 
ia  the  light  of  ac^ceptral  property.;  but  holding  that  the  sale^  which 
was  t^n^er  a*  decree  of  the  Court  of  Shahabadj  was  valid^  he^ 
disqiipsed  the- suit  with  costs.  In  his  jadgment  he  refe|rs  to  the 
judgment  in  the  suit  which  is  the  ^nbjept  of  the  appeal  No.  41 
of  187^1  and  we  take  that  as  part  of  the  judgment  in  this  suit^ 
In  Ihat  it  appeared  that  of  the  share  of  2  ani^as  Id.  6^c.,  held 
by  Lae)^ram,  he  directly  {inherited  from  his  &£her  or  grandfather 
r2|4v "  ^^d  ^^Q  remainder  he  inherited  collaterp^lly  from  the 
Widows  of  two  of  his  brothers  and  of  a  nepjiew* . 

Two  questions  were  r^ed  in  the  appeal :  firsts  whf^ther  the  sale 
0^  t^e  pl^tifl^'  share  was  justified  and  -was  binding  on  tiiom ; 
secoDd|y,  whether,  if  it  was  not,  the  phdntifEs  were,  entitled  to  a 
decree  in  respect  of  the  property  which  Laekrfim  inherited  colla- 
terally. 

The  plaintiffs  were  not  parties  to  the  suit  by  Mohes 
I)o8i3  under  the  decree  in  which  the  property  was  sold^  and  are 
not  bouad  by  it.  It  is  therefore  necessary  for  the  defendants  to 
show  in  this  suit  that  the  scares  pf  the  plaintiffs  were  liable  to 
be   sold   under  it.    The   money  ^was  lent   by  Mohes  Doss  on 

27 
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^^^       three  bonds,  dated  the  let  Deoember  1862,  the  28fd  of  May1M8, 

Baboo  Nomp  and  the  2Qd  trf  October  l864,and  tteonly  Witnefls  emaiBed  in  Ibia 

ti.        smtwastha  writer  of  two  of  them,  who  said  that- Laekratn  kid 

^l^ll^    Mohes   Doss  that,  in  order  to    meet  expenses  attending   on  hh 

DjwxHoMKii*  journey  to  Oya,  where   he  was  going  to  perform  some  religions 

BABocTNvifD  ceremony,  he    Was  obliged  to  borrow.     The   first  bond  recites 

GooMAs  Ull  that   the  amoant    of  Rs.    1,200  was  borrowed   oh  accomit   of 

BufD       his  personal  necessity.    The  second  and  third  contain  aimilar 

^^^^l^y*    statements.   As  the  Subordinate Jndge in  hisjudgment  in  thissoit 

-—        i^pears    to  have  introdaoed   facts  proved  in  the  other  snits,  wa 

CooMAB  Lall  will  see  what   they  were.    The  evidence  is  in  the  suit    whidi  is 

^^  ^       tJie  subject  of  the   appeal  No.    42.    The  first    witness  for  the 

Abdool     defendant   only  proved  that  he  had  lent   Bs.  600  to   Ladcram 

liUTlF 

in  Aughran  1276  (November  and  December  1869).  The  second^ 
a  servant  of  Laekram,  said  that  Hnkhun  Coomar  lent  Laekram 
money  under  several  bonds ;  he  had  borrowed  money  with  the 
view  to  pay  Gt>vernment  dues,  liquidate  Qooroopersand's  debt, 
ShutFee  Khan's  debt,  and  for  meeting  expenses  of  law  anita. 
A  third  witness,  No.  5,  said  that  Laekram  borrowed  money  from 
Khool  Deep  Sahoy  ;  why,  he  could  not  tell :  Laekram  met  legal 
Expenses  for  conducting  and  defending  law  suits  from  his  own 
funds  and  from  fonds  borrowed  ;  that  he  expended  Rs.  8,000 
or  9,000  on  the  occasion  of  his  daughter's  marriage^  a  daogfater 
by  his  first  wife  ;  that  the  expenditure  on  the  occasion  of  the 
plaintifPs  marriage  was  small.  No.  8  said  Laekram  borrowed 
several  sums  of  money  from  Mukhun  Ooomar,  in  order  to  iMet 
expenses  attending  the  prosecution  and  defence  of  law-snite, 
and  to  pay  Oovemment  dues  ;  that  he  paid  off  Ooorooperasatid'a 
debt  (which  had  been  decreed),  and  also  Shufiee  Khan's,  from 
the  sums  borrowed  ;  that  he  borrowed  Bs.  3,000  from  Issor 
Sahoyi  which  debt  he  paid  off  by  borrowing  money  from'Monlvia 
Abdool  Lutif,  or  Chowdhry  Wahed  Ally.  This  witness^  who 
was  mooktear  of  Laekram,  said,  on  cross-examination,  he  did  not 
remember  what  Laekram  did  actually  with  the  specific  sums 
that  he  borrowed  from  Mukhun.  There  was.  no  evidence  how 
or  tor  what  purpose  the  debts  which  were  said  to  have  been 
paid  off  with  the  borrowed  money  were  contracted.  The  evidence 
is  altogether  insufficient  to  establish  a  case  in  which  a  mortgage 
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by  a    fatiMor  of  uoeBtral.  property  wcmld  be  biading   on  hia 
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Thejudgpneiiii  of  the  Sabordiuato  Jadge  ia  mainly  founded  baboo  Nitnd 
tipon  the  aasmnptaon  of  facts  of  which  there  was  no  pvoof.         ^^'^*^^*.  ^^'^ 

it  is  therefore  necessary  to  decide  the  second  qaestion,  whether    razkeood* 
the  plaintiffs  are  entitled  to  a  decree  in  respect  of  the  property  '^'^ Hosaiiy . 
which  Laekram    inherited  collaterally.    In  the  Mitakshara,  Gh.ii  Baboo  Nitko 
B.  1,  V.  3,  heritage  is  said  to  be  "  of  two  sorts,  nnobstrncted^         „^ 
or  liabla  to  obstrnction.     The  wealth  of  the  father  or  patei'Daj  ^j^^^^,^^ 
grandfather  becoides   the  property  of  his  sons  or  of  his  grand.    HogsRiN. 
sons  in  right  of  their  being  his    sons  or  g^randsons,  and  that  ba«oo  Kmn> 
is  an  inheritance   not   liable   to    obstruction.      But    property  0<»"«ae  Lail 
devolves  on  parents  (or  uncles),  brothers,  and  the  rest  upon  the    Moultib 
demise  of  the  owner,  if  there  be  no  male  issue ;  and  thus  the      l^^'' 
aetnal  existence  of  a  son  and  the  survival  of  the  owner  are  im- 
pedimenta to  the  succession  ;  and,  on  their  ceasing,  the  property 
devolvea  on  the  successor  in  right  of  his  being  uncle  or  brother. 
Thia  ia  an  inheritance    subject  to  obstruction.'*    V.  27  of  the 
same  aection  which  was  much   relied  upon  in  the  argument  for 
(be  appellant,  where  it  says :— ''Therefore,  it  is  a  settled  point 
that  property  in   the  paternal  or  ancestral  estate  is  by  birth" 
inast  be  considered  to  refer  to  inheritance  not  liable  to  obstruc- 
fckm;  what  is  described  in  y.  3,  as  becoming  the  property  of 
ao>B8  or  grandsons  in  right  of  there  beings  sons  or  grandsona* 
They  do  not  by  birth  acquire  a  right  in  property  to  the  succession 
to  which  by  their  father  there  is  an  impendiment,and  which  ho  may 
neror  auooeed  to.    Y.  32  says  :-^'^  In  respect  of  the  right  by 
biffih  to  the  eetatOi  paternal  or  ancestral,  we  shall  mention  a  dis^ 
tiMfeioQ  under  a  subsequent  text."    In  s.  5^  ▼.  9,  it  is  said  :-^ 
**  So   Itkewiao  .  the  grandson  has  a  right    of  prohibition  if  hia 
nnseparated  father  is  making  a   donation,  or  a  sale  of  effects 
inherited  from  the  grandfather ;  but  he  has  no  right  of  inter- 
ference if  the  effects  were  acquired  by  the  father.    On  the  coa- 
traryi  he  must  acquiesce  becaoae  he  is  dependant."    And  v.  K) 
18  :-«*'  Consequently  the  difference  is  thia :  although  he  may  have 
a  right  by  birth  in  his  father's  and  in  his  grand&tber's  property 
still,  since  he  ia  dependent   on    his   father  in  regard  to.  the 
paternal  estate,  and  since  the  father  has  a  predominant  interest 
aa  it  was  acquired   \xj  himself  >  the  sea  must  acquiesce  in  th^ 
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^^^      father's  disposal  of  liw  own  aoqiiired  properiiy  j  but  iiiftno  b§th  ' 

Baboo  Nuno  have  indisoriminately  a  right  in  the  grandfather's  estete,  iihe  son 

V.         has  a  power  of  interdiction  if  the  father  be  dissipating  the  pro- 

R^E^-    P®r*y«"  According  to  these  texts  the  restriction  upon  the  father's 

bkbnHowbin.  power  of  alienation   only  applies  to  the  grandfather's  property 

9aboo~Nund  ^^«  ?  and  11  of  the  same  section  confirm  this«  and  so  also  does 
Coc«RAB  Law^^  5  of  g  5^ 
v.. 
8yud  Doubts  have  been  raised  on  this  question  by  commontators,  and 

HosasiK.     the  arguments  on  each  side  are  stated  in  Golebrooke's  Dig.|  Vol. 
Baboo "nond  ^^'  Madras  ed.,  p.  274,   where  the  author  is  of  opiniiou  that  the 
CooMAB  Lall  rule  of  equal  dominion    vested  in  father  and  son  only  applies 
MoulVib     vhere  the  property  has  regularly  descended.    The  state  of  the, 
Aboool     question   in  very    well  i^tated   in  West  And  Buhler,   Bk,    2, 
Intro,    p.    19  : — *' Ancestral    property,    as    amongst   ^L$s<^^^ 
ants,  comprises    property  transmitted    in  the  direel;  male  line 
from  a  jcommon   ancestor^    and   accretions    to   such  proper^ 
made  with  the  aid  of  the  inherited  ancestral  estate.     Th^»  hi 
the  ease  of  a  father,  bead  pf  a  family,  property  inherited  horn 
bis  father  or  grandf a  ther^is  ancestral  property i  however  Aoqmired 
by  its  previous  possessors.    On  thip  other  band,  property  inherit- 
ed by  him  from   females,  brothers,  or  collaterals,  or  direeUy 
from  a  great-greatrgrandfather,    appearp    to  be  subject  to  the 
same  rules  as  if  self  acquired.     Ancestral  property,  in  fact,  nmy 
be. said  to  be  coeiitensive  with    the  objects  of  the  apraUha^dka 
daya,  or  unobstructed  inheritance.      The   view,    here  sJMed, 
agrees  with  that  arrived  al  by  Jagannatha,  after  a  disonasion  of 
the  contrary  doctrines  held  by  other     lawyera.    This  disonsikm 
itself  shows,   however,  that  there  is  much  to  be  said  on  both 
sides,  and  the  question  must  be* regarded  as  one  still  in  contro- 
versy." ^ 

What  appears  to  be  the  result  of  the  text  of  the  Miliakshara 
aiid  the  better  opinion  among  commentators  is  supported  by  two 
decii^ion.  In  Rayadur  Nallatambi  CheUi  v.  Rdyadur  Mukunia 
Chetti  (I)  it  was  held  that  a  suit  by  a  son  against  his  fatfTei*  to 
compd  A  diviBion  of  immoveable  property  inherited  by  the  tatter 
from   his  paternal    cousin   could  not  be  maintained.    Arid  in 

(l)8Mad.H.C.Bep.,4S5. 
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JiMwaWrSwtffc  v.  {^fygn  Si^gfid),  it  wjeis  held  that  a  son  Oftiino(       l^^ 
(x>iitirol  his  father's  act  in  respect  of  a  propertj,  the    succession  babooNund 
to  wliich  is  liable  to  ob^tractioii ;  wd  it  is   only    in  respect  of  Cooha&Lall 
property  not  liable  to  oj^stroction  that   the  wealth  of  the  father      HooiLviB 
and  grandfather  becomes   the  property  of  bis  sons  or  grandsons  j^^j^^^n^, 

by  Tirtae  of  birth,  BabooNund 

"VSTe  pooofir  in  .^heso  decisions.    The   decree   of  the  Court  CoomabLall 
bebw  n;iust,  be   reverb  as   to    two-Uiirds   of    I2id.   o?    tbe       g^^-^^ 
property  in  ^it^  and  it  mast  be' decreed  tl^t  the  pHinitiffs  do  Razaoodeen 
recover  twro:thii;d«  of  12i^.   of    the    property   claimed  ip  the       ^mn. 
plaint,  witt  me^ne  profits  and  costs  pf  snit  an  prppor^on.  (^iZ^^'ll 

A  similar  decree  will  be  made  in  tbe  appeal  No*  41  of  1872         v, 
between  the  8am€|  partiep,  where  the  property  in  suit  is  themehal     abSSl" 
nnder  the  old  settlement ;  and  in  appeal  No.  42  of  1872  where       Lunr. 
the  suit  wa9  tgaip^t  ^pother  pgr chafer, 
Co^4>f  0^  WP®^*  *^  ^^  ^^*^  ^y  *^  iwtiefi  in  pr<>pMtioD. 

Decrees  modified. 


0I«GINAl4  CSIVIJi- 


B^ore  Sir  Bkhard  OcmcK  XU  Chief  fu9U^^  4wd  Mf-  J^stk^  Po W<w?. 

r 

BONOMA.LLY  NAWN  v,  T.  CAMPBELL.  ^    1872 

Dec,  12^1 

JurisdidhnofCaUyaita  8md(l  0au9eO<mi-Aci  IX  ^1850,«.  ^-^AciXXVl 

0/1864, «.  2— jSfttw  (Med  ip  legat  Claim  for  Turpose  of  giving  Jurisdiciion. 

A  plaintiff  oannot  Jurisdiction  to  the  Small  Cause  Court  by  adding 
lohisolaiaieiitris'wiiiohlieooiianotiMaersnf  cii^amsiaiioes  baentaftled  )to  re- 
«ofer.    giklmrOhfgnAv.8(Kfrin0mMmdiBai^^ 

Cask  stated  hy  the  First  (B^d  Second  Judges  of  the  Calcutta 
CJoart  of  Small  Ganaes  for  the  opiaioa  of  the  High  Conrb  nnder 
Aot  XXVI  of  1864,  %.»:-!- 

The  question  which  arises  In  this  case  has  reference  to  the 

Courtis  jurisdiction.  , 

/'  Thi^  prqvisi'ms  as  tP  jnrigdiction  cQutained  in  Ai?t  IX  of 
1890   (the  wigiMl  Smafli  CJfltose   Court  Ao^  ar^  not  idttitieal 

(I)  4  AgraH.  C.  Rep.,  78.  (2)  1  Hyde.  272. 
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1878 wiih  tiiose  contoined  in  Xtt  XXVl  o£  18<4  (die  8n»dl  OMise 

BoNOMALLT  Coart  Ext608toQ  Act)." 
Nawn         rpi^^  ^^3^  ^^^^  ^^  f^]^  j^^^  j2  ^  jg5Q^  3^  28  (1),  and  Act 

CAiuioLL    XXVI  of  1864,  8. 2  (2),  and  proceeded  :— 

"  From  those  sections  it  will  be  seen  that,  while  in  cIdMns  for 
Boms  under  Rs.  500  this  Ooarthas  jurisdiction  only  iirrespect 
of  the  defendant  dwellingi  working,  or  catrrying  on  Bcisiness 
within  the  district  of  the  Godrt,  in  claims  for  sums  exceeding 
Bs.  500,  this  Oonrt  has  an  iJtemative  jurisdiction,  by  reiktoa 
merely  of  the  caiase  of  action  having  arisen  within  tiie  local  limits 
of  its  jurisdiction,  withdut  inference  to  the  place  where  tfa# 
defendant  may  be  dwelling  or  working. 

'*  The  case  now  under  reference,  which  oh  the  face  of  it 
purports  to  be  a  suit  for  the  recovery  of  a  sum  over  Bs.  500, 
was  originally  tried  by  the  First  Judge  of  th^  Court, 
who  found  thdt  the  plaintifPft  cause  of  aotiott  had  m4sM  within 
the  local  limits  of  the  Court's  jurisdiction. 

'^  It  was  however  found  that  the  plaintiff  was  only  entitled 
to  recover  a  sum  considerably  under  Bs.  500,  and  that  the 
balance  of  his  claim  had  been  thrown  in,  in  order  to  bring  his 
claim  within  the  extended  jurisdiction  conferred  by  s.  2, 
Act  XXVI  of  1864,  in  cases  where  the  cause  of  action  had 
arisen  within  the  local  limits  of  the  Coiirt  jarisdiotioa. 

"  The  First  Judge  also  found  that  the  defendant  was  not 
subject  to  the  jurisdiction  of  this  Court  on  any  of  the  grounds 
set  forth  in  s.  28,  Act  IX  of  1850,  and  being  of  opinion  that 
the  case^  as  being  in  reality  a  claim   for  less  than  Rs.  500^  fell 


OiAei  IX  0fVUiQ,$.  88.^*'An  petmmg  held,  onddr  the  Mid  At>t  IX  of  ia40^ibaa 

shall  bedMaed  within  the  jimaiotMttof  ettMidtoth6tMoi»«y<>'sny  ^bt,daiii«- 

the  Coort^who  dwell  or  oarry  ou  their  age,  or  demand  exoeeding  the  anm  of 

ba8ine88,of|Work  for  gain,  within  the  die-  Re.  M>,  hnt  not  ekaeddtng  the  anm  of 

trkst  of  theOmrtat  the  time  of  bringing  Bi.  1,000^  and  to  all  aetfote  in  #e4tMnt 

the  action,  or  who  did  ao  dwell  or  carry  thereof  .  f    •    •    •    proHded  tiuWba 

on  their  bniineaa,  or  work  therein  at  the  caase  of  action  ehall  hare  arisen,  ot  •  the 

time  when  the  canse  of  action  arose,  or  defendant  at  the  time   of  bringing  tbo 

within  six  months  before  the  time  of  action  shall  dwell  or   dan^  6k  bnstneali 

brfmtingl^aotiim  for  causes  bfaetioin  orpsrsbnallj  work  for  gsiik  Within  the 

which  acnse^itliia  the  san^e  tin^e.*'  leeal  l|fiils  of  the  jivMiHidn  oftlfa 

(2)  Act  XXVI  oj  1864,  «.  2.—"  The  Court." 
inriadiotion  of  the  Coorta  held,  or  to  ba 
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lupop^ly  wUbia  the  imvt^pa  ^  Ifaak  9«etioi?>  beld  ibat  he  had       ^72 
up  jiirMdiQiiou  to  %vy  it.  BosoMAi^iir 

^  Oa  a  motioa  bcfore^  two  Judges  for  a  new  trial,  it  was  eon*  ^^7^ 
tMded  for  thq  plaintiff  that^  inasmiioh  aa  the  amonotr  whioh  the  Q^^w^^^- 
plaintiff  sued  to  recover  wia  over  Rs.  500^  the  case  feU  within 
8.  2,  Act  XXVI  of  1864,  and  thst  the  First  Jadge  was  wrong 
in  holding  that  he  had  no  jurisdiction  to  try  it.  In  support  of 
tiiis  view  the  case  of  Sikhur  Chuni  v.  SoonngmuU  (l),  in  which 
a  similar  qaestioui  arising  under  s.  12  of  the  Letters  Patent 
in  mspeot  of  the  juriadictioa  of  the  High  Coartj  bad  to  be  deter- 
9iined^  was  brought  to  our  notice. 

*'  We  were  however  ooable  to  accept  the  view  that  a  claim, 
Bbt  properly  within  our  jurisdiction,  could  be  brought  within  it 
by  adding  to  it  a  further  daim  not  made  in  good  faith.  We 
oons^qaenti^  rejected  the  i4>plioation  for  a  new  trial. 

**  With  refftroQce  to,  the  concluding  remarks  made  by  WeIl8,J., 
in  the  case  referredi  to,  in  yfh\o  hhe  attributed  to  the  High 
9oQ|^  tb^  power  of  adequately  reimbarsing  a  defendant 
i|gaiq|ii  whc^  mi  ei^pessive  qlaim  (has  been  broi^ht  in  bad  faith, 
kisto  baobservedthat^  where  a  judgment  is  passed  by  this 
Court  in  ftbVorot  plaintiff  for  any  part  of  his  claim,  no  power 
k  given  fdr  oompenstaing  a  defendant.  Bat  as  the  decision 
cited  in  which  Wells,  J.,  id  reported  to  have  stated  that  he  had 
tiie  conourrence  of  the  late  Chief  Justice  in  the  view  he 
expressed  raises  in  our  minds  a  doubt  as  to  the  correctness  of  our 
^phiicil,  we  have  deemed  it  right  to  refer  the  matter  for  the 
opinion  of  ila  High  Court.'' 

Vhaa^'tion  was  brought  on  abend,  whereby  the  defendant 
Iiadbonndhimself  taiadeouiify  the  plaintiffi  who  was  the  pur« 
efcaeer  of  cwHtaio  mills,  against  afogr 

^ka,rail,tMnblekevktwa,  ejeotion,  intermptbtf ;  or  denial  whatsoever, 
e^  Mv»  or  hgf  cob  Mn  C.  Betftsi  or  any  oChev  person  or  persons  claim* 
ingany  inieroat  thereini  t^i^r,  o^  in  trust  for  him.** 

The  mills  had  been  attached  in  execution  of  a  decree  obtained 
by  one  J'adunath  Ghose  against  Betts  ;  the  plaintiff  paid  the 
amount  claimed  into  Court  to  stay  the  sale,  and  sued  Jadiinath 

(l)lHydo,272. 
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187*       Clb<>se  to  reeovet*  the  attm  id  Jjfe*!-    He  aftdfwarai,  fey  bit  alter* 

BoNoiiij.«t  ^®y>  ^^^  a  l©**»r  <>£  demand  to  the   defeadiiiit  claifeiiiog'  pay** 

NaWr      meiic  o£Bs,  5i7«  lor  bsBwldkiinges  waUiDed  ibykiUk'ia 

CAU^m*    toltx«)  <>£^ibaboiidx3l.ind«iiiitgr,  the  foUdwingtbdnig  tihaalekM  ol 

olabi  ,4-!^  '  !-,.;..; 

-  ;  i  -;.:.,  i       w  /  /     ■  •'   . 
Amount  paid  fnto  Court  to  stay  the  B»^  pif,  ({h/s  jmiflsmrj  ;  ^  .  .  «   .  . 
the  sdit  of  Jadunath  Ohose  t^.  €.  Beit?  ..*  .^  r  12^    .4^   ^^ 

Costs'  mcdtTCd  ,  by  our   client  ia  regard   to  a  suit  against 

J.NlGhoso  ■     ...  ^'.:.  "      :.:/''   ^      ..:•'  ltf5  '8    8' 

Amonut  pttidiid«he  fendldHUt  whfali'  ^?as  pa^tilUd  hf  fot     iM  6*  ^ 
Assessment  bill  from  January  to  Juae         •*»       -  '*'  ■  "43    8'.^ 

Damages sn8tt^H8d>y  04^ cUeiftt  .mm;    .  ^.d   ^143// 0' 0 

I     1       '  -       .1...  .      M  'T*'!  ! 

Rs;    557    5     0 

The  defendatirt  dni  tot  pky  fihe»*bMtt  dhhned  ty^tlte^^ittBr; 
and  the  latter  tfaerenpon  Wrought  tfi^  pifesent  artioni'^' Ae^eum- 
moiU  stated  that  the  aetifo  was  t^TedOver-RsT.* 597%'p^aMj  VV 
the  defendant  to  tbe  ptatotiff  irbA^  tl^'boticr'  dl  ft^einfiiiljr/ 
Be.  279-13-9  oC  Mf^«dhf^s«^  MM" '-]ffoyaM« '%' t^ebl'  «F 
«mpnejti  PfenMjB.  by.tte  difiqndanrtov  o^tlnb  ipav(iMiiu^i^  «h«( 
plaintA  was  jBQmf}^tefl  to  j^  t^yx  .pa  .^  '^f^pdjm^'^  ^qc^^ufi^/^ 
On  the.  ai-gument  oi^he  r^f^^pjj^^  ij^fore^jiVe  Pjgh,d<;|p^t^i.^^ifaa 
agreed* tl^at  the  bpnd^  ^.tjji?,. Ipfttej-  .ojf  4i??.%°di'.%liti^^ffli|iqttai 
etouUb^  tal^naspart^^^Jiec^se^Btf^  tiuou'-.     ;* 

Mr.  ^an6(i^  for  ti^  pl8«&ti^  :Po»l#fi^l4)  ,4^^oWeA 
amount  claimed  were  less  than  Bs  50Qyi  ibtad  S4pUil*lhtUi«/CMr( 
wo9l4h9itreJKffis4i6ti0a./.  4i>t:IXofdA9(>piMmao8;lDBitfca]]nRif^ 
tioa  o£  1^e.SAiallC^ll8Q'Cdarb4fi.\6  ffifte thd  IdflidTUbiite  ^  fcj  Sfl 
gives  the  jurisdiction  as  to  apmtnt^'jvjflK^.iki  jdlit«ito'JrtbeM>^tka 
debt  or  dan^gaclaimedi  &iSt*k  not  m^ve^Atatf  £i«f50ft$«iiid.a*28 
refers  to  the  persom  sobjitot  tiieFeto.  Then-*:  ^  .Art"XX¥I  M 
1864,  extends  the  jizrts Miction  ns  to  amotmt^,  and  ixi  diSding  it 
as  to  persons^  gives  the  Conrt  ,a  pew  jurisdiction^  namely^ 
tv'here  the  cause  of  action  has  arisen  wiUim  the  local  Iimitsu 
Btrt  by  s.  18,  Act  iXVIof  1864/ that  AcVaiirAiy'i&'ok 
1850  am  to  be  rea<f  as  one  Act,  as  if  the  provisions  i& 'Ace  XK 
of  1850,  nob  inconsistent  with  the    provisions  of  Act  XXTI  of 
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1864,  were  thereby  repealed  aad  re*enaetecl.    By  virtue  of  the       i^t 
two  Acts  thna  read,  the  Ooart  has  jarisdiction  in  saits  where    BoHomauy 
the  debt  or  damage  daimed  is  ander  Hs.  500,  provided  the  cause         ^^ 
of  action  shall  have  arisen  within  the  local  limits  of  the  Court's    CUiiFBMfi* 
jarisdiction.    In  Laxarm  v.  Victor  (1),  Macpherson^  J«,  ruled 
the  contrary,  but  that    was  an  undefended  case,  in  which  the 
point  was  not  fully  argued,  and  the  Court  .might  therefore  still 
consider    the  question  open.     [ConoE,    C.J.  (after   consulting 
with  Macpherson,   J.,  ob3erved)-^W'e  think  the  question  as  to 
the  jurisdiction  of  the  Small  Cause  Court  over  suits  of  smaller 
value  than  Bs.  500  was  decided  by  Macpherson,  J.    Bis  deci- 
^  sion  has  been  acted  on  down  to  the  present  time,  and  I  do  not 
ihink  we  Can  open  the  question  now.]     The  jurisdiction  must  be 
determined  by  the  sum  claimed  in  the  suit,and  not  by  the  sum  ulti- 
mately recovered-«i9&«i;^tir  Chund  V.  Soatingwidi  (2)  Baja  NeeU 
monee  Singh  Deo  y.  Gordon,  Staurt  8f  Co.  (3),  and  Prannath  Boy 
Chowdry  v.  Ranee  Sumomoyee  (4).    Couch,  C.J.— The   Privy 
Council  there  gave  leave  to  appeal  under  the  circumstances  cf- 
tiiat  case.    Here  the  Judges  of  the  Small  C  ause  Court  seem  to 
consider  that  the  elaim  for  damages  was  simply  thrown  in  to  give 
jurisdiction.]     The   question    of  good  faith  was  not  raised  aft 
the  trial,  nor  is  it  directly  raised  on  this  reference^    The  words 
"  thrown  in  to  give  jurisdiction'^  are  vague.    The  Judges  appear 
to  have  tiiought  that  they  had  not  full  power  to  deal  intii  tlie 
costs,  if  the  suit  was  improperly  brought :  s.  52,  Act  IX  of  1850| 
gives  them  such  power. 

Mr.  Apcar  for  the  defendant.— »There  is  a  distinction  between 
the  wording  of  s.  25,  Act  IX  of  1850,  and  s.  2,  Act  XXYI  of 
I864t4  In  the  former  tiie  words  are  "  all  suits  in  which  the  debt 
or  damage  olaimed,  &c.,  may  be  brought,'^  whereas  in  the  latter 
the  words  are  *'  the  jarisdiction  of  the  Courts  held  or  to  be  held 
under  tiie  said  Act  IX  of  1850  shall  extend  to  the  recovery  of 
any  debt,  &o."  In  Sik%wr  Chund  v.  SooringmuU  (2),  Wells,  J.^ 
observed  that  the  words  '^  iued  for''  used  in  d.  12  of  the  Letters 


a)  2  Hyde,  258.  (3)  1 1  J..  N..  S.  356. 

(2)  1  Hydo.  272  (4)  7  Moo.  I  A.,  558. 
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Patent^  1865,  pointed  to  sometliiag  dtfEorent  from  the  amottnt 
reoav^red.  It  is  clear  that  the  plaintifiE  might  have  sued  in  the 
High  Court  and  have  recovered  coats — Duf  v  Fisher  (1). 
[Couch,  C.J. — If  this  had  been  a  bond  fide  demand  for  over 
Rs  500^  the  Small  Caase  Conrt  would  have  had  jurisdiction.] 
There  is  the  finding  that  those  items  were  thrown  in  for  the 
express  pnrpose  of  giving  jurisdiction ;  see  Mutu  v.  Veercipah 
Ch$tty  (2),  [CoucB,  C.J. — There  the  damages  were  not 
claimed  in  the  euit^  and  the  appeal  is  determined  by  the  value 
of  the  fiuit.]  Yes,  but  the  principle  applies ;  they  were  there 
claimed  for  the  purpose  of  giving  a  right  appeal  The  Court 
may  have  to  go  into  evidence  to  see  whether  it  has  or  has  not 
jurisdiction,  but  it  cannot  proceed  where  it  finds  that  it  has 
not ;  see  Thompaon  v.  Ingham  (3)  and  Joseph  v.  Henry  (4), 
decided  on  s.  58  of  9  &  10  Vict.,  c.  95,  which  is  similar  to  s.  25 
of  Act  IX  of  1850. 


Mr.  Kennedy  in  reply. 

The  judgment  of  the  Court  was  delivered  by 

Cquch,  C.J. — It  is  stated  in  the  case  which  has  been  sent  to 
us  that  the  suit,  which  on  the  face  of  it  purports  to  be  a  suit  for 
the  recovery  of  a  sum  over  Bs.  500,  was  originally  tried  by  the 
First  Judge  of  the  Small  Canse  Court,  who  found  that  the 
plaintiff's  cause  of  action  had  arisen  within  the  local  limits  of 
the  Courts  jurisdiction.  It  was,  however,  found  that  the 
plaintiff  was  only  entitled  to  recover  a  sum  considerably 
nnder  Rs.  500  ;  and  that  the  balance  of  his  claim  had  been 
tlirown  in,  in  order  to  bring  his  claim  within  the  extended 
jurisdiction  conferrei  by  s.  2,  Act  XXVI  of  1864:  The 
First  Judge  also  found  that  the  defandant  was  not  snbjeet 
to  the  jurisdiction  c^  the  Court  on  any  of  the  grounds  set  forth 
in  8. 28,  Act  IX  of  1850 ;  and  being  of  opinion  that  the 
case,  as  being  in  reality  a  claim  for  less  than  Rs.  500,  fell  pro- 


(1)8B.  L.R- App.,  10. 
(2)8Id.,  App.,  91, 


(3)1L.  M.  &P.,   216. 
(4)  Id.y  888. 
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periy  within  ihe  provisions  of  that  seotioii^  hAd  that  be-  had  tto ^^ 

jurisdiction  to  try  it.  Bonomallt 

Nawn 

V, 

I  think  taking  this  finding  in  connexion  with  the  matters 
which  have  been  brought  before  us,  and  it  is  agreed  are  to 
prove  part  of  the  case,  viz.,  the  summons,  the  particulars  of 
the  demand  contained  in  the  letter,  and  the  bond,  that  this 
finding  means  that  the  plaintiff,  in  order  to  give  jurisdiction 
to  the  Small  Cause  Court,  claimed  as  damages  sums  wfaich^by 
law  he  could  not  recover— which  he  could  not  be  entitled  to  at 
all— and  added  them  to  his  claim  for  that  purpose.  In  audh  » 
case  as  this,  I  think  the  Small  Cause  Court  has  not  jurisdiction* 
The  plaintifE  could  not  give  jurisdiction,  merely  by  adding  to  his 
claim  sums  which  he  could  not  under  any  circumstances  be- 
eutitled  to  recover.  The  decision  of  Wells,  J.,  in  the  caso- 
referred  to  (1)  is  quite  in  accordance  with  this  view 
because  it  is  stated  there  that  the  suit  "  was  a  suit  to  recover 
Bs.  848-12  for  damages  from  the  defendants,  who  had  failed  * 
to  f uUfil  their  contract,"  and  the  learned  Judge  said  that  "  the-  . . 
plaintiffs  had,  owing  to  the  evidence  adduced  by  them  being^ 
defective,  failed  to  prove  that  they  had  sustained  damages.  U>  a 
larger  amount  than  Rs.  75.'*^  The  case  was  not  that  they  had  put 
forward  a  claim  for  damages  which  they  could  not  properly  '^^  ^ 
recover,  but  the  evidence  being  defective,  they  could  not  succeed 
in  getting  more  than  Bs.  75  ;  and  the  learned  Judge  held  that  in 
such  a  case  the  Court  had  jurisdiction  under  the  words  in  the 
Letters  Patent,  cl.  12,  ''in  which  the  debt,  or  damage,  or  value 
of  the  property  sued  for  does  not  exceed  Rs.  100.'^  There  the 
suit  was  bond  fide  brought  for  a  sum  exceeding  ,  Rs.  100,  and 
the  jurisdiction  of  the  Court  could  not  be  taken  away  because 
the  evidence  was  defective.  The  other  part  of  the  judgment 
as  to  the  suit  being  brought  in  bad  faith,  and  the  Court  being 
able  to  compensate  the  defendant  by  awarding  costs  against  the 
plaintiff,  was  extra-judicial.  The  Court's  having  such  a  power 
does  not  affect  its  jurisdiction.  Has  the  plaintiff  in  this  case 
increased  his  claim  by  adding  to  it  an  amount  which  could  not 
be  included  in  it  7    If  he  has,  he  ought  not  to  be  allowed  by  8o> 

(IJ  Bikhur  Chund  y.  SooringmuU,  1  Hyde,  272. 
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_  ^^^        doing  to  give  the  Sdlall  Catne  Oonrt   jariadietion,  ud  wo  most 

Bo!t(»EALi.T  fifty  that  in  such  a  case  as  that  the  Small    Cante  Ooort  has    no 

^^^^      jarisdiction.     As  the  plaintiff  has  done  that,  and  has  taken  the 

CampbblM  opinion  cf  this  Conrt  on  the  doubts  which  arose  in  the  minds  of 

the  Judges  of  the   Small  Cause   Court,  we  must    say  that  Mr, 

Kennedy's  client  must  pay   the  costs  of   reversing  this  case  for 

the  opinion  of  this  Court. 

Attorney  for  the  plaintiff :  Baboo  KaUynauth  Mitter. 
Attorney  for  the  defendant :  Mr.  Moife$. 


APPELLATE  CIVIL. 


1878  Before  Sir  Bichard  Couch,  Kt.,  Chief  Justieg  and  Mr.  Juttiee  Aindie. 

BepU  11  

— 1 — —  NUTHOO  LALL  OHO WDflRY  ahd  othebs  (PLAnrxim)  v.  SHOUKBB 


LALL  AND  oTHiBs  (Defknjunts).* 
^tcilzS'.  BeM^Makuta-^Aa  VUl of  1B69, «.  2.-&*i<  on  Joint  Bond. 

kbec/  aX^^  1^  ^  j^^^  t$kmi  by   tbem  from  the  plaintifEB.    A  soil  was  broQght,aQd  a  deorM 

Jf  ^JL££,  ^Oy  VA>  obtained  by  the  plaintiffs  against  D  and  B  under  wbioh  they  roooFered a  por- 
/  Hon  of  tbe  amount  doe  on  tiie  bond.  Theplaintiffii  now  sned  8,  and  otbeTB,  on  the 
ground  that  they  were  joint  proprietotB  of  the  laad  mortgaged,  that  the  loan  watt 
takenhy  Pand  Basmaoagersforthenaeof  alt  the  parties  interested  and  lor 
carrying  on  their  joint  business  and  trade,  and  that  therefore  tb^y  were  all  jointly 
liable.    Seld,  that  the  snit  coald  not  be  maintained. 

EanrnaOi  Boy  Chawdhry  v.  Chunder  Sehhwr  MohapaUur  (1)  dissented  from. 

On  the  llth  of  Jeit  1271  Fuslee  (Ist  June  1864),  the 
defendants,  Domnn  Lall  and  Bhawani  Pershad,  borrowed  from 
the  plaintiffs  at  Moznfferpore  Rs.  20,000  on  a  bond^  whioh  w  as 
as  follows  :— 

We  are,  Domnn  Lall«  son  of  the  late  Chnmmun  Lall,  and  Bhawani 
Pershad,  son  of  the  late  Beharry  Loll,  inhabitants,  proprietors,  and 
shareholders  of  MonzahJnrooah,  ^ergnnnah  Hajeepore. 

*  Hegnlar  Appeal,  No.  177  of  1B71,  from  a  decree  of  the  Additional  Judge  of 
Tixhool,  dated  the  19tfa  of  Utay  ISH. 

(1)  4  W.  B.,  60r 
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WhortftB,  having  Utei  •  loan  of  oompmy'g  Rs.   80,000,  a  moiotj   of        1872 
which  is   Bf.   10,000,   bearing    inljerett  afc   therate   of    Btf.   1-4  per  NuthooUll 
meMMin,  ftom  Babco  Chnmmon  Lall    Chowdhry  and   Baboo    Nnthoo  Quowdhay 
Lall    Ohowdhry,  inhabitants   and   proprietors  of  Moazah  SooriagnngOf     Bboukbs 
ChoklaNaye,   Peignnnah  Bisiaro,  also  proprietors   and   aiiareholders       Lill* 
of   Moazah   Cherowtha,   Pergnnnah  Hajeepore,  we   have  appropriated 
the  same  to  our  own   use.    We  therefore   validly  declare  and   give  in 
writing  that  we  shall  pay  the  above  anvnmt,  principal  with  intereat^in 
a  lump  snm,  in  cash,  on  the  80   Aghon   1371  F.  Q.   (I3th   Daoember 
1864),  to  the  Cfhowdhiys  aforesaid*  and  take   bade  this  deed*  and  we 
shall  raise  no  contentions  and  disputes  reicarding  the  same ;    until  pc^- 
ment  of  the  said  am'>unt,  principal  with  interest*  we  pledge  and  hypo- 
thecate our  proprietary  share  in  Moneah  Cherowtbiw  and  XI   annas 
and  9  dams  in  Moazah  Nowada  KuUan*  Pergunnah  Hajeepore.    We 
shall  not  overtly  or  covertly  alienate  or   pledge  the   same  daring   this 
period  to  any  persons    and  shoaJd  we  do  so,  the  same  willhenuU 
and  void.    We  therefore  execute  these  few  words  as  a  bond,  in  order 
that  the  sune  may  come  of  ase  when  required. 

In  Febrnary  18$$  ihQ  plMntiffs  sned  Down  Lall  an^ 
Bhawani  on  tho  bon^i  and  obtained  a  decree  eos  j^orfo  against 
Bhawani  Pershad  on  the  5ih  April  1865^  by  which  Bhawani  Per- 
shad's  share  of  the  lands  mortgaged  was  declared  to  be  liable 
for  the  debt.  Domun  Lall  was  exonerated  from  the  claim,  bat 
the  order  exonerating  Domun  Lall  was  reversed  on  appeal. 
When  the  plaintiffs  took  out  execution  of  th6ir  decree,  they  did 
so  against  all  the  family  property,  indnding  that  of  Shonkee  Lall 
and  others,  who  were  not  judgment-debtors  mnder  the  decree. 
The  property  of  these  persons  was  therefore  released  from 
attachment,  and  the  plaintiffs  realised  a  portion  of  their 
decree  by  the  sale  of  Domnn  Lall  and  Bhawani  Pershad's 
property,  and  the  balance  remained  nnsatisfied.  The  plaintiffs, 
on  the  Srd  of  December  1870  bronghfe  the  present  enit  to  bai^ 
the  shares  of  Shonkee  Lall  and  others  inoladed  in  their  decree^ 
and  declared  liable  to  the  plaintiff's  claim^  on  the  gronnd  that 
the  defendants  formed  one  ]<mt  familyj  that  the  money  bad  been 
borrowed  for  the  purposes  of  the  family,  althongh  only  in  the 
name  of  two  of  the  members  ot  the  family  who  were  carrying 
on  the  trade  md  zemindaree  business  of  the  family  as  maoagers, 
and  that  the  plaintiffs  were  nnable  to  proceed  against  the 
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1872        property  of  the  whole  family  without  a  decree  of  Court  obtained 
NuTHoo  Lall  ^^^  ^fa***  j^^n^ose.     The  offioiating  Judge   of  Tirhoot  dismisa^ 
Chowdhry    the  suit. 

X^ALL.  7^0  plaintifis  appealed  to  the  High  Court. 

Mr.  0.  Oregory  for  the  appellanta.  [Couch,  C.  J.— Cau 
Buoh  a  suit  ii^  t  You  ought  to  have  sued  all  the  defendants 
together.  THts  Is  a  second  Suit  on  the  same  bond.]  The  suit 
will  lie.  The  plaintiffe  hate  a  very  good  claim  in  equity 
against  all  the  members  of  this  joint  family ;  they  were  interested 
in  the  business  which  was  carried  on  with  their  money 
Such  a  suit  will  He — Ramnath  Roy  Chowdhry  v.  Chunder  Sekhur^ 
Mohdpattur  (I).  True^  the  plaintiff  has  obtained  a  decree  already; 
but  by  this  suit  he  id  seeking  to  make  other  persons  who  have 
had  the  use  of  his  money  liable  to  that  decree.  As  the  decree 
now  stands,  it  cannot  be  executed  except  against  Domun  Lall 
and  Bhawani  Pershad.  The  others  are  liable  to  the  plaintiffs  in 
equity  and  good  conscience,  although  at  law  they  mi  ght  have  a 
good  defence  on  the  ground  that  it  is  a  second  action  on  tbb 
same  bond. 

Mr.  Lmgham  (with  him  Babooa  JJnoda  .Pershad  Banefyee  and 
Bomesh  Chamder  MUter)  fpi^'tl^  respondents.  No  second  suit 
can  be  brought  on  the  fiame  bond — King  v.  Hodre  (2).  This  isa 
second  suit  on  the  same  l>ebd.  . 

Mr.  C,  Gregory  in  reply. 

the  jtidgm'efnt  of  the  Oottrt  Was  delivered  by 

.  Ooi^cta,  a  J.-T-Oh  the  11th  of  Jeit  1271  fist  June  1864),  a 
bond  -^afe  giv«en  by  the  defendant®  Domun  Lall  and  Bhawani 
^P^whad  to  the  plaintiff!^,  the  bond  reciting  that  the  parties  had 
takeni^  loan  of  Ela.  20,000,  and  that  they  had  appropriated  that 
sum  ''to  ^e  use  of  all  of  uaj"  and  tbeb  going  on  to  say,  until  pay- 
ment of  the  said  amount,  principal  with  interest.  We  pledge  and 
hypothecate  our  own  share  <)f  the  property  in  Mouzah  Che- 
rowtba,  and  11'  annasitod  9  daWfl  in  Moiiaah  Nowada  Kullan.  Ju 

r  ' 

(J)  4  W-  B.,  50.  (2;  1 3  M.  &  W-,  494. 
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tbe  beginning  of  the  bond,  they  deaeribe  thx^oieelves  as  prqprie^        ^872 
tors  and  shareholders  of  Moozah  Jurooah.     Whether  that  means  nuthoo  Lall 
some  other  mouzah  Or  not  does  not  appear  ;  btobably  it  means    Chowdhbt 
the  one  which  ia  afterwards  mentioned' in  tie  bond.  Shodkbb 

— ,  liALIi* 

That  was  in  Jane  1864.  In  Febrnary  1865^  the  plaintiffs 
instituted  a  suit  against  Domnn  Lall  and  Bhawani  Pershad,  the 
parties  to  the  bond.  In  that  they  claimed  to  recover  Ks.  22,250^ 
principal  with  interest,  by  vtrti^  of  the  bond.  The  de- 
fendants apparently  did  not  appear  y  and  evidence  having  been 
entered  into  as  stated  in  the  jadgnient,  a  decree  was  made  in 
favor  of  the  plaintiffs  that  they  should  recover  the  sum  which 
they  claimed  from  Bhawani  Pershad,  Domun  being  exonerated 
from  the  claim. 

It  is  not,  I  think,  without  significance  that,  so  soon  after  the 
bond  was  given,  the  plain tifis  put  that  construction  upon  it, 
treating  it  as  a  bond  by  the  two  oi]^y,  Domun  Lall  and 
Bhawani  Pershad. 

It  appears  that  the  plaintiffs  executed  that  decree,  and  accord 
ing  to  the  statement  in  the  plaint  in  the  present  •  suit,  they  soli 
the  right  and  interest  of  the  two  persons  named  lu  it ;  still  in  the 
execution  of  the  decree,  treating  it  as  an  instrument  which  had 
pledged  the  shares  of  those  two.  They  recovered  the  sum  of 
Bs.  7,435,  and  now,  instituting  a  suit  on  the  Srd  of  Decem- 
ber 1870,  they  say  : — '^  Since  the  decree  was  not  ai^inst  all  the 
defendaute,  the  whole  of  the  mortgaged  property  in  which 
second  party,  defendants,  held  a  share  w^  not  put  up  te 
saloj  but  the  fact  is,  that  there  being  community  of  interest, 
the  loan  was  taken  and  mortgage  concluded  alike  by  all 
defendants ;  hence  all  of  them  are  jointly  liable  to  your  peti- 
tioners, and  the  entire  property  ought  to  be  held  liable.''  So 
their  case  now  is  that  this,  instead  of  being  a  bond  by  the  two 
and  a  mortgage  of  the  shares  of  the  two,  waa  in  reality  a  bond 
by  all  the  members  of  the  family  jointly  and  a  mortgage  of  the 
family  property. 

I  will  assume  they  might  show  that,  although  this  bond 
purporte  to  be  made  by  two  only  of  the  family,  the  transac- 
tion really  was  a  borrowing  of  money  by|bhe  family  through  these 
two    persons    as  the  managers,  and  a    pledging  of   the  family 
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1872       property  fts  a  fieeority  for  fbe  motley  so  borrowed.    They  miglit 

Kvntoo  Lall  sliow  that  the  transaotion  was   one  in  wfaioh  the    persona  whose 

OBowDHEt   ui^ines    are  in    thebondt  and  who   entered   into  the    contraot« 

SHotiKn    were   acting  as  agents    for  the   family.    Bat  the   bond   most 

^^^*       be   one  thing   or  the  otiier ;    it    must  be  either  a   bond   by 

the  two   and  a  moHi^age  of   the  shares    of  the  two   onIy»or 

the  joint  bond  of   the  family;   It   cannot  be   treated  as   two 

bonds.    It  it  is  only  a  bond  by  the  two,    the  plaintiffs   have  no 

csnse  of  action  in  the  present  snit^  becanse  they   have   already 

sned  the  two,  and  recovered  a  portion  of  the  money  from  them, 

and  they  cannot  sue  other  persons  not  bonnd  by  it ;  bnt  if  it  is  a 

joint  bond  by  the  members  of  the  family,  then  they  have  already 

sued  upou  it.    They    have  elected    to  sue  some  •  of  the    persons 

jointly  liable,  and  not  the   others,  and    they  have    got  a  decree 

upon  the  bond/ the  canse  of  action  being  the  non-payment  of  the 

money  which  the  parties  were  jointly  liable  to  pay.    They  now 

sue  on  the  samecanse  of  action  the  persons  whom  they  might  have 

j[&ined  in  the  former  suit,  but  did  not  choose  to  do  so.    If  there 

^s  a  joint  contract^  not  a  joint  and  several,  bot  a  joint  oontraot^ 

and  that  is  all  this  can  be,  and  the  party  sues  npon  it  and  gets 

judgment^  he  cannot  bring  a  fresh  suit  aga  i  net  the  persons  who 

were  jointly  liable,  bat  were  not  incladed  in  the  former  sait« 

Notwithstanding  theaothority  of  the  case  to  which  we  have 
been  referred^  Bamnatk  Boy  Chotpdhry  v.  Ohunder  8ekhw 
Mchapnttur  (I),  and  with  every  respect  to  the  learned  Jadges 
who  held  apparently  to  the  contrary,  I  am  of  opinion  that,  ifthra 
is  to  be  censidered  as  a  joint  bond  by  all  the  members  of  the 
fiimily«  the  present  action  cannot  be  maintained.  It  is  a  second 
snit  on  the  same  cause  of  action.  It  is  expressly  prohibited  by 
6»  2  of  Act  VIII  of  1850,  as  the  defendants  in  the  first  suit 
must,  if  the  other  defendants  insist  upon  it,  be  made  parties  to 
the  second,  and  withont  that  I  should  say  on  principle  that  it 
cannot  be  maintained. 

Upon  the  merits  of  the  case,  also,  it  seems  to  me  that  the 
plaititiSs  have  failed  to  make  oat  what  they  allege  in  Uieir  plaint^ 
that  it  was  a  bond  by  Which  all  the  members  of  the  family  were 

(I)  4  W.  B.,  60. 
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bottndj  and  OxeA.  the  mortgage  #a6  eoncloded  alike  by  all  of  ^^ 

Aem.     (His  Loniships  diseaased  (he  foots  of  the  case  and  coti>  Nvmoo  Iiut, 

elndea,—)  0«>wi«bt 

li  appeiira  to  me^  therefore,  that  both  on  the  qaestion  6f  la^  Shovkm 
and  on  the  meritd,  the  plainfciflTd  case  &tfls,  Md  the  t^p^X  must 
be  dismisd^  With  costd. 


[PRIVY  COUNCIL.] 


MUSSUMAT  A2BEZ00NN1SSA  and  anothbh  (Dewndants)  v.  BAQUR 

KHAN  (Plaintiff).  1872* 

[On  appeallrom  the  High  Court  of  Judicature,  North*  Western  t^rovinoe8»         ^^* 

Agt*.j 

SvidencQ-^^sbecuiidf^  of  Document  hy  Purdah  tiodieB'^Jg&ney'^^wrthm 

of  Proof. 

The  plaintiff  sought  to  make  two  purdah  ladies  liable  on  a  doonment  whioh  he 
alleged  liad  been  ezecated  by  a  third  person  as  their  agent.  Held  (reyersing  the  ds« 
dSk>n  of  the  High  Ooori),  strict  proof  of  the  ageticy  mnst  bd  given* 

In  this  case  the  respondent  brought  his  action  against  the 
appellants  (who  were  sisters)  to  obtain  possession  of  a  village 
called  Burehta.  His  plaint  was  not  very  intelligible,  bnt  in  his 
deposition  he  stated  that  the  ladies  borrowed  Bs.  8,000  from  him^ 
and  executed  to  him  a  bond,  whereby  they  mortgaged  to  him 
their  village  Nundsenee,  which  bond  was  registered  through 
Mahomed  Alee  their  attorney,  and  that  snbseqnently  in  lieu  of 
that  bond,  they  executed  a  deed  of  conditional  sale  of  the 
property  now  sought  to  be  recovered,  dated  28th  March  1857» 
which  was  to  become  absolute  on  default  in  payment.  Maho* 
med  Alee  was  the  husband  of  one  of  the  appellants.  Thd 
bond  was  produced  and  purported  to  be  signed  '^  in  the  hand- 
writing of  Mahomed  Alee/^  and  to  have  Been  registered  by  him 
as  the  attorney  of  the  appellants  on  the  oaths  of  two  persons  (who 
were  not  now  called  as  witnesses),  but  no  power-of-attorney  wa? 
produced.  The  substituted  document  purported  to  be  similarly 
*  Freseni  ;— The  Bight  Hon'blk  Sib  James  Colvilb,  Sir  M.  Smith, 
Sib  B.  CoLLiBfe,  Ano  Sir  L.  Peel. 

29 
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1872       signed  and  registered.  Both  ladies  denied  the  execation  of  either 
MoBBUMAT    of  the  docaments  or  the  anthority  of  Mahomed  Alee  to  execnte 
AzBBzooN-     them,  and  the  issues  were  as  to  whether  the  deed  was  their^or  not 
V.  In  addition  to  giving  his  own  evidencei   the  respondent  called 

Biqos  Khan,  ^ijree  witnesses,  who  spoke  to  the  ladies  having  borrowed  the 
money,  and  directed  the  docnment  to  be  execnted.  He 
also  filed  a  petition  which  had  been  presented  by  Mahomed 
Alee  shortly  after  the  mutiny,  in  which  he  alleged  that  the  docu- 
moDt  now  sued  upon  had,  together  with  some  other  papers,  been 
stolen  from  his  house,  the  petition  however  alleging  that,  thongh 
the  document  had  been  executed,  it  had  never  been  .  made  over  to 
the  respondent  in  consequence  of  the  money  not  having  been  paid' 
He  also  put  in  proceedings  which  he  had  (taken  in  1860  for  a 
summary  foreclosure  of  the  property  mentioned  in  the  deed  in 
question,  and  from  these  proceedings  it  appeared  that  both 
Mahomed  Alee  and  the  appellants  had  disputed  the  validity  of 
the  deed,  but  their  objections  could  not  be  considered  in  that 
proceeding,  the  determination  of  them  being  matter  for  a  regular 
suit.  The  appellants  filed  some  documentary  evidence  for  the 
purpose  of  showing  that  the  respondent  was  a  man  of  bad  charac- 
ter,  and  they  also  called  witnesses  as  to  his  antecedents  ;  and  one 
witness,  Amjand  Alee,  the  son  of  one  of  the  appellants  and  of 
Mahomed  Alee,  while  admitting  that  the  document  was  signed 
by  his  father,  gave  evidence  to  show  that  the  ladies  had  nothing 
whatsoever  to  do  with  the  [transaction. 

The  Judge  of  Futtehpore  in  giving  judgment  stated  that  no 
witness  had  been  called  who  knew  the  defendants,  who  were 
proved  to  be  purdah  ladies^  and  that  the  three  witnesses 
who  had  been  called,  were  utterly  untrustworthy.  After 
pointing  out  that  the  witnesses  for  the  defendants  had  proved 
that  they  were  ladies  of  position,  having  no  occasion  to  borrow 
money,  and  stating  that  the  evidence  satisfied  him  that  the 
plaintifE  was  a  man  of  bad  character,  the  Judge  concluded  by 
stating  that  the  suit  appeared  to  be  completely  false,  and  that 
whatever  transactions  there  might  have  been  between  the  plaintiff 
and  Mahomed  Alee,  they  could  not  alEect  the  case  of  the  defend- 
ants, there  being  no  proof  thi^t  Mahomed  Alee  whs  their  agent. 

On  appeal  to  the  High  Court,  Morgan,  C.J.,  and  Pearson,  J., 
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on  the  19A   December  1866,    gave  the    following    judgment,        ^^^ 
reversing  the  decree  of  the  Court  below  :—    '  MnsaAMur 

AsKKZOON* 

'^The  plaintifE's  case  is  that  the  defendants  (two  Mahomedan  ladies)        hissa 
having  borrowed  from  him   throagh  Uahomed    Alee  (the  husband  of  v- 

one  of  the  defendants,  and  the  brother-in-law  of  the  other)  Bs.  8,000* 
this  loaa  was  secured  bf  mortgage>bond  of  the  village  Bnrehta* 
which  bend  is  dated  SSth  March  1857.  Fordosure  proceedings  were 
afterwards  taken,  and  it  is  not  made  to  that  appear  sock  proceedings 
were  (irregular  or  defective.  The  present  suit  is  to  recover  possession 
of  the  prope  rty  from  the  defendants.  The  defendants  deny  that  they 
borrowed  the  money,  or  gave  the  security,  or  authorized  Mahomed 
Alee  to  give  it :  the  J  udge  was  of  that  opinion  and  dismissed  the  snit- 
EUs  judgment  proceeds  on  the  ground  that  the  evidence  failed  to  show 
the  execution  of  the  deed  on  the  receipt  of  the  money  by  the  defendants* 
Whether  the  plaintiff  may  have  had  transactions  with  Mahomed  Alee  or 
not,  he  considers  it  needless  to  inquirCf  there  being  [no  evidence  to  show 
any  authority  conferred  on  Mahomed  Alee  to  bind  the  defendants. 
The  Judge  who  decided  the  case  did  so  upon  evidence  which  t  had 
been  taken  by  another  Judge  (who  died  before  the  hearing),  and  this 
was  done  without  objection,  and  therefore  it  may  be  presumed  with  the 
consent  of  the  parties.  His  [position,  so  far  as  any  advan^ge  maybe 
derived  by  a  Gonrt  of  first  instance  from  seeing  and  hearing  the 
witnesses,  was  not  superior  to  that  of  a  Gonrt  of  Appeal.  In  addition 
to  the  grounds  of  his  judgment  above  noticed,  he  relied  much  on  the 
proved  bad  character  of  the  plaintiff,  and  his  want  of  means  to  advance 
the  money,  and  also  on  the  respectability  and  position  and  wealth  of  the 
defendants.  We  do  not  mean  to  find  that  the  plaintiff's  case  is  free 
from  doubt,  but  the  admitted  facts  and  s<mie  reasonable  presumptions 
lead  us  to  conclude  that  the  plaintiff  had  at  least  proved  a  sufficient 
Tprimd  fadejotaej  and  that  the  defendants  not  having  adduced  such 
evidence  in  answer  to  it,  as  they  might  fairly  be  expected  to  do,  there 
should  be  a  decree  against  them.  It  may  be  presumed  that  the 
Begistrar  satisfied  himself  before  registry  of  these  bonds  that  they 
had  been  duly  executed  by  a  person  duly  empowered  to  execute  them 
on  the  part  of  the  ladies.  They  are  purdah  women,  transacting  business 
through  agents.  Who  was  their  agent  at  the  time  of  this  transaction  P 
It  is  sidd  that  the  son  of  the  defendant  IThsan  Bibee  and  of  Mah(mied» 
wasland  had  been  the  agent  of  the  defendants  for  many  years;  but 
the  proof  of  this  fails,  and  there  is  evidence  to  show  that  Mahomed 
himself  was  at  the  time  the  de^endants's  agent.    He  so  describes  himself 
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1872        ial8S8i&a  petition  ti^ansmitM to  the  Um^aM^' a Cwet^mif  o«b^ 

Uvmmmn'  ^^'^S  tbat  the  proceeding  to  which  that  potion  related  wa«  pvUio, 

AuMooiN    g^^  would  probiAly  he  kuown  to  thedefendfl^ts  wd  to  theiir  alleged 

V.  a«e&t  (ibe  son  q£  Mabooaed   Alee),  there  iv  reeeoa  to  infer  that  the  de« 

Bi^vbKsan.  iiQJ^ig  k]^0^  Mahomed  Alee  to  he  aoUag  aa  their  e^nt,  aad  aathoria* 

ed  htm  to  do  to.    The  tenor  of  the    petition  leada  to  the  iafareaea 

thai  Mahwed  Alee  wme  thoa  aoting  aa  the  bdiee^  agemt,  and  that 

Amjaud  was  iAeoncort  andeommonicatlon  with  him. 

TkBi%  petitien  related  to  thia  and  another  mortgage-bond,  which  the 
petKtioner  said  had  been  retnmed  to  him  in  eonaeqnenoe  Vrf  the  nen- 
paymeat  of  tl»»  toeaa  bjr.  the  phuntiff.  Bat  as  en  the  Magiatrate^  pra- 
olami^on'«tha  plaintiH  prednced  the  bonds  said  to  have  been  stolen,  there 
aeeme  reason  to  baliaire  that  Mahomed  Alee  was  attempting  to  de^Mit  any 
otaimihe  plaiatifl  auf^ti  hereafter  bring  on  the  bondd.  It  is  clear  frem 
what  then  ooonrred  that  the  bond  now  in  qneetion  fa  registered  bond) 
ihen  wstsd  in  the  plaintiS*a  handa»  and  that  Mahomed  Ake  was  aware 
el  its  exiatenee.  Its  existenee  indeed  is  not  denied,  nor  that  it  was 
gifien  bgr  Mahomed  Alee^  bmt  it  ts  said  that  no  money  was  in  &ct  adTaneed 
and  thai  Mahomed  Alt  being  in  no  way  amthoriaed  by  the  defendants 
w^\i  nott  by  any  act  ol  his  hiad  them. 

It  ia^  important  to  observe  that^  this  perton  (Mahomed  -AJieQi,  the  defend* 
aiats  dof  not  vei^tnre  to  call,  either  he  ia  not  to  be  {oimd»  or  he  is  at  a 
dia^eo(ali  Hyderabad)  npon  some  prdtesct,  and  cannot  be  eaUad.  His 
al^seppe  |8  n9t  in  00^  opinion  by  any  meana  aqcoanted  for  eatiafeotorily* 
Wef^l^the  dftfeadsnts  ^erebonnd,  cconing  {oi?w«u:^  ttt^  thjalateataga 
to  di^pntQ  the  ori^^inal  transaQtion,  to  examine  bin^  07  to  give  f  ^^  explar 
nation  of  their  omission  to  dp  99. 

That  he  had  dealing;sin  this  matter  with  the  plaintiff  is  QlQai%.andit 
is  reasonable  to  infer  whatever  the  plaintiff's  character  or  posi^bion,  that 
Mahomad  Alee  would  not  have  entered  into  negociation  for  a  loan  of  a 
considerable  sum  of  money  from  a  man  who  was  not  in  a  condition  to 
advance  the  money  ;  that  money  was  advanced  is  at  least  prm^  fade 
probable,  the  bond  being  found  in  the  plaintiff's  possession,  and  the 
defendants  and  Mahomed  Alee  being  challenged  without  effeQt  to  ebow 
that  the^,and  not  the  plaintiff,  were  entitled  to  it;  that  Mahomed  Alee 
the  husband  of  one  of  the  defe^ndants,  was  their  agent  a^d  mauasar  9J» 
the  time  of  those  transaotions*  there  is  also  evidence  to  ehQW^  It  is  for 
the  defendants  under  such  circqmstauoes  to  shqw  t))at,  Mah^on^  Alee  \^ 
hia  prooeeding  waa  acting  in  fraud  c/t  thorn  wi  witboiMi  l^eir  author^  ; 
aad  farther  that,  if  he  was  tliak  agouti  the  plaintiffi  and  not  themsotros , 
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are  to  suffer  for  bis  fnkud.    The  Judge  appeiurs  ta  us  to  l|9?e  ovorlooked        ta72 
the  prohabilifcie?  of  the  dsse,  and  not  to  have  adverted  to  this  considera,  "J^TTIITTr* 
lion  that  at  least  a  prima  facie  case  haying  been  made  out,    it  was    Aauiooif* 
incumbent  on  the   defendants,  who  had  taken   no  steps  to  dispute  this         mu»A 
transaction  in  the  earlier  stages,  oruntH  tiiey  were  sued  for  recovery  of  bu^^i^j^hjul 
possession,  to  explain  noier  whal  dvcnmstetices  the  hosbaiid  of  oBe  of 
them,  and  apparently  ibeeiient  of  boih,  |ad  a^fced,  in  the  Irwisaetteils  ef 
1857  apd   iS^Qi  so  as.  to  entitle  thfun   to  olf^im    exiomption  from  ai^ 
obligation  apparently  contraoted  ou  their  credit 

We    reverse   the  judgment  of  the    lower  Coui*ti  and  decree   the 
plaintiffs  suit  with  costs  and  interest  at  Bs.  six  per  cent." 

The  Iadi«8  hftvin^r  appealed  to  Her  If ajesty  in  Oannoil,  the 
case  now  oante  on  for  hearing  ex  parte. 

Mr.  Leith  and  Mr.  PrieJuivd  for  tke  appelknta  contended  that 
flie  ladies  being  pnvdak  ladiee^  the  ease  was  absolutely  without 
proof,  and  they  relied  upon  the  e^se  6i  Beetul  Pbrshadr.  Mu9* 
4ttmad  DoohKn  Baddm  Konwur  (1). 

Tl^ir  LoRnesiPa  delirered  the  following  judgment  >^ 

This  appc^  m^es  out  d  a  ^nit  brpnglht  hf  tbe  present 
respondent  against  the  afiellauts  for  tbq^  reeoyei^  Gff  tbe 
possession  of  a  village  named  Burehtf^^  nnde^  a  title  whiok 
was  originally  a  mortgage  title^  but  which  may  be  taken 
to  liave  beefii  made  absolute  by  foreclosure.  The  suit 
was  resisted  by  the  appellants^  the  then  defendantsi  on 
the  ground  that  tUey  nerer  executed  the  mortgage-deed  in 
question.  That  is  the  substantia!  issue  in  tbe  case  ;  that  it  was 
executed  neither  by  them«  nor  by  any  person  duly  authorised  to 
execated  it  on  the&r  behalf.  The  Zillab  Judge^  who  tried  the  case 
in  the  first  instisnce,  fbnnd  that  the  plaintiff  had  wholly  {ailed  to 
make  out  his  case^  and  dismissed  the  suit.  The  plaintiff  then 
appealed  to  the  High  Court  in  Agrai  and  the  learned  Judges» 
who  heard  that  appeal,  reversed  the  decision  of  the  Zillah  Judge^ 
and  found  in  favor  of  the  plaintiff ;  and  it  is  against  th^t 
decree  that  the  persent  appeal  19  brought. 

What  was  the  foundatioii  of  the  judgment  of  the  High  Court? 

(1)11  ]foe.I  A.1S68. 
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1872        Tho  learned  Jadges  begin  by  saying; — "  We  do  not  mean  to  find 
HvwAMAT    that  the  plaintififs  case  is  free  from  doubt ;  bat  the   admitted 
^^wiA*'    facts,  and  some  reasonable  presumptions,  lead  us  to  conclude 
V.         that  the  plaintiff  had  at  least  proved  a  sufficient  prima,  fade 
'  oase>    and   that    the    defendants    not  haying   adduced    such 
evidence  in  answer  to  it  as  they  might  fairly  be  expected  to  do, 
there   should   be  a    decree    against    them/'    Therefore,    the 
judgment  assumes   that   the  plaintiff    had  made  out  a  primd 
fade  case,  and  that  the  defendaats  had  failed   to  make  a  suffi- 
cient answer  to  that  case. 

It  is,  then,  desirable  in  the  first  iiistance  to  ccmsider  what  was 
the  prima  fade  case,  which,  in  the  opinion  of  the  learned  Judges, 
had  been  proved.  The  case  of  the  plaintiff  was  that,  on  the 
22nd  of  January  185 7»  in  c6nsideration  of  ah  advance  made  by 
him  to  the  defendants,  they  had  ex^uted  ta  him  a  bond, 
hypothecating  another  village  named  Nundsenee ;  that  finding 
he  had  not  got  the  security  which  he  intended  tb  have,  namely, 
a  mortgage  by  conditional  sale,  he  applied  to  them  for  further 
security,  and  that  after  some  dispute  it  was  agreed  that  the 
instrument  upon  which  he  sued  should  be  given  to  him  in  sub- 
stitution of  the  other,  which  was  in  fact,  though  not  actually 
cancelled,  treated  as  being  superseded  and  made  of  no  effect  by 
the  second  transaction. 

It  appeared  by  the  evidence,  and  it  was  not  contested  at  the 
bar,  that  both  these  instruments  were  executed  by  Mahomed 
Alee,  the  husband  of  the  appellant  Ehsan  Bibee,  and  each 
document  appears  tp  have  been  registered  on  the  day  on  which 
it  was  executed,  not  at  Cawnpore,  the  place  where  the  defend- 
ants resided,  and  where  the  transaction  of  advance,  if  any 
advance  was  made,  is  alleged  to  have  taken  place;  but  in  Futteh« 
pore,  the  district  in  which  the  village  of  Burehta  is  situated* 
So  far,  no  doubt,  the  plaintiff  proved  his  case.  But  h^ 
failed  to  show  that  either  at  the  time  of  the  registration,  or  at 
any  subsequent  time  any.  moktearnamah  authorising  the  exe- 
cution of  those  deeds  by  Mahomed  Alee,  as  agent  of  the 
appellants,  was  produced  or  verified,  or  proved  in  any  way.  No. 
mention  of  such  an  instrument  is  made  in  the  endorsement  o£ 
registration   upon  either  mortgage,   all  that   therein  appears 
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being  that  Mahomed  Alee  was  indentified^  and  that  npoti  each       1872 
indentiiication  the  deeds  were  registered.  Mussumat 

Again,  what  is  the  aocount  which  the  plaintiff  gives  of  the  Axukxht. 
advance  and  of  the  transaction  ?  He  alleges  that  this  Mahomed  v. 
Alee  waa  not  only  the  manager  on  behalf  of  hie  wife  and  her  ^^"*  ^^*^ 
sister — of  their  property— *bat  that  he  had  some  employment 
nnder  a  person  described  as  the  Bajah  of  Basdharree;  that,  in 
that  capacity*  he  wanted  to  obtain  a  loan  of  Rs.  16,000,  to  be 
applied  in  paying  off  a  mortgage  npon  Monxah  Bnsdharree 
belonging  to  the  Rajah ;  that  he,  the  plaintiff,  agreed  to  advance 
Bs.  8,000.  part  of  this  money,  on  the  security  of  the  appellants' 
villages,  and  that  the  remaining  Rs.  8,000  were  to  be  advanced 
by  one  Rae  Chund,  a  banker  in  Cawnpore  ;  and  that  in  sopie 
way  or  other  the  appellants  were  to  have  a  connter^secnrity 
npon  Monzah  Rnsdharree.  There  is  no  evidence  whatever  that 
any  snch  transaction  ever  really  took  place,  except  the  deposition 
of  the  plaintiff  himself,  None  of  zhe  subscribing  witnesses  to 
the  execution  of  the  first  bond,  which  was  the  only  occasion  on 
which  money  is  alleged  to  have  passed,  were  called.  Two 
persons  were  called  by  the  plaintiff,  who  alleged  that  they  were 
creditors  of  the  ladies.  They  gave  a  wholly  different  account 
of  the  transaction,  representing  that  the  ladies  were  account  to 
change  their  residence,  and  to  leave  Cawnpore,  that  they  owed 
to  one  of  these  persons  Bs.  1,000,  and  to  the  other  Bs.  451, 
al^d  that  these  debts  were  paid  out  of  the  Bs.  8,000  advanced. 
Neither  of  them  professed  to.have  seen  the  ladies  ;  and  neither 
of  them  spoke  to  the  execution  of  the  first  bond  in  his  presence* 
They  left  it  uncertain  where  the  first  bond  was  executed ;  thei^ 
testimony  pointing  to  its  execution  at  Fnttehpore,  and  not  at 
Cawnpore,  where  the  ladtes  were  1  iving.  Then  only  one  of  the 
subscribing  witnesses  to  the  second  instrument  was  called,  and 
be,  too,  did  not  profess  to  have  been  present  at  its  execution,  or 
to  have  seen  any  power-  of -attorney  under  which  it  was  executed ; 
nor  does  his  evidence  fix  the  place  of  its  execution ;  or  show 
under  what  authority  it  was  executed. 

Their  Lordships,  therefore,  considering  that  these  ladies  are 
purdah  women,  are  of  opinion  that  the  High  Court  was  in  error 
in  considering  that  a  prima  facie  ease  had  been  made  out  at  all« 
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^878       TJie  wit«^«Bse8  differ  from  the  plaintiff  as  to  the  xmtate  of  thd 

KuBSfTMAT    transacfcioiii  they  are   not  congistent  as  tfd  thtd  execati<m  ci  the 

^ttuT^^  instf  amenta^  and  not  one  of  them  pretends  to  prove  the  an&oiHity 

v^         nnder  -which  they  purported  to  be    exeonted.    That  authority 

BAQca  Kha*.  ^^^^  either  a  written  authority^  or  if  each  a  thing  Would  soffiee 

it  was  a  verbal  anthbrity^    No  Written  aathority  is   produced  ot 

proved.    If  there  was  a  vdrbal  authorit^j  it  lay  up^m  the  plain«» 

tiff  to  prove  that  verbal  authority ;  and  not  opon  the  defendants 

to  show  that  Mahomed  Alee  aoted  without  their  aathority. 

If^  then,  there  has  been  any  error  in  not  calling  Mahomed 
AIed>  that  is  a  fault  of  which  the  plaintiff,  and  not  the  defend* 
ants,  should  sufEer  the  oonseqnenoes^  beoause  it  was  clearly  the 
plaintiff's  business  to  establish  the  authority  nnder  which  he 
says  he  took  the  oonveyanee  of  this  viHage  from  a  person 
purporting  to  be  an  agent  on  behalf  of  the  purdah  woman^  who . 
were  the  real  owners  of  the  village.  But  either  falsely  in  order 
to  excuse  himself>  or  iaruly,  he  has  alleged  on  th^  faoo  of  hia 
plaint  that  Mahomed  Alee  is  delid*  He^  therefore^  cannot  be 
hesurd  to  say  that  thie  delendaots  are  in  fault  for  not  calling 
Mahomed  Alee»  eveh  sufipocling  that  it  lay  upon  them^  and  not 
npon  him  to  call  thut  person » 

Their  Lordships  have  not  omitted  to  consider  some  documentary 
evidence  relied  upon  by  the  plaintiff^  viz.,  the  petitions  put 
in  by  Mahomed  Alee  in  1858^  and  afterwards  in  1860«  In  1858 
Mahomed  Alee  seems  to  have  either  truly  or  untruly  alleged 
that  these  instruments^  thcmgh  executed  by  him,  never  were 
really  delivered  to  the  jdaintiff ;  that  they  remained  with  him 
until  the  advance  should  be  actually  made ;  and  that  during  the 
disturbances  consequent  upon  the*mutiny  at  CawnporCj  liiis  house 
had  been  plundered^  and  these  and  other  documents  had  been 
taken  away.  It  is  perfectly  clear  that  at  that  time  the  documents 
were  in  the  hands  of  the  plaintiff,  fie  put  in  ^  couoter-petition. 
The  case  was  heard  in  a  summary  way  by  thd  Sessions  Judges 
who  said  that  the  parties  must  try  their  rights  in  a  civil  action 
and  dismissed  the  criminal  charge.  That  statement  of  Mahomed 
Alee  was  either  ti^aeor  laiUe%  If  it  were  true^  there  is  an  end 
of  the  plaintiff's  ohee^  Bat  if  it  were  false^  there  is  nothing 
whateveruponthefaceof  tha  petition  to  connect  that  proceeding 
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with  the  defendants,  except  the  mere  statement  of  Mahomed       1^7^ 

Alee*     'J'he  High  Court  seems  to  have  assumed  that  because  HtrssmfAT* 

Mahomed  Alee  said  he  presented  that  petition  on  behalf  of  the   '^^J^^" 

defendants,  it  must  be  taken  to  have  been  presented  by  their         v 

authoriiy>  and  that  they  were  therefore  concurring  with  Mabom-  "<^*^^^^ 

ed  Alee  in  an  attempt,  upon  a  suggestion  of  that  which  was  false, 

to  Mcape  from  the  consequences  of  this  deed,  and  to  get  back 

the  documents  from  the  jdaintiff .    But  there  is  really  no  more 

proof  of  Mahomed  Alee^s  having  acted  as  their  agent  in  that 

ease  than  there  is  of  his  agency  in  the  original  transaction  ;  and 

therefore,  the  inference  which  the  learned  Judges  drew  from  the 

mere  presentation  of  the  petition  appears  to  their  Lordships  to    . 

be  unwarranted.    The  same  observation  applies,  perhaps  even 

more  strongly,  to  the  petition  put  in  by  Mahomed  Alee  in  1860, 

as  an  intervenor  in  the  foreclosure  proceedings. 

Therefore,  taking  the  whole  evidence  produced  by  the  plain- 
aSy  their  Lordships  must  dissent  from  the  conclusion  of  the 
learned  Judges  of  the  High  Court  that  any  primd  facte  case 
had  been  made  out ;  and  they  consider  that  the  suit,  being  one 
Itfought  against  purdah  women,  upon  a  deed  alleged  to  have 
been  executed  by  them,  wholly  failed,  inasmuch  as  there  was  no 
proof  that  the  women  had  ever  signed  the  deed,  or  that  it  had 
been  ever  signed  by  any  person  authorised  by  ihem ;  and  that 
their  Lordships,  if  they  affirmed  that  judgment,  would  be 
going  against  the  whole  course  of  cases  that  have  been  decided 
in  India  and  at  this  Board  in  respect  of  transactions  to  which 
purdah  women  are  parties. 

It  has  perhaps  by  anticipation  been  stated  that  even  had  a 
yriwia  facie  case  been  proved,  their  Lordships  would  not  have 
concurred  with  the  learno  1  Judges  in  thinking  that  the  case 
should  be  decided  against  the  defendants  because  they  had  fail- 
ed to  call  Mahomed  Alee,  (if  Mahomed  Alee  is  still  in  life),  in 
order  to  prove  either  that  he  did  not  deliver  this  deed  as  he  says 
he  did  not,  or  that  he  did  not  act  in  that  transaction  as  their 
agent.  They  have  givOT  by  the  mouth  of  Amjaud  Alee  evidence 
far  more  satisfactory  than  any  statement  of  so  untrustworthy  a 
person  as  Mahomed  Alee,  that  that  person  was  not  their  general 
manager  or  their  manager  at  all,  and  that  there  is  no  reason  to 
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"^^^^^       suppose  that  lie  acted  in  the  ti-ansaction  in  question  under  any 
MussTTMAT   special  authority  from  them. 

AzKEzooN-  ji^j.  j^^gQ  reasons  their  Lordships  are  of  opinion  that,  without 
V.  Inlying  upon  the  evidence  that  has  been  given  of  the  bad  charac- 
^AQtJB  AN.  ^  ^1  ^j^^  plaintiff,  or  of  the  fact  that  he  is  a  person,  as  he 
certainly  seems  to  have  been,  not  likely  to  have  had  the  means 
of  makiHg  the  advance  v^hich  he  says  he  made,  the  judgment 
of  the  Zillah  Judge  vras  correct,  and  they  will  humbly  advise 
Her  Majesty  to  allow  this  appeal,  to  reverse  the  judgment  of 
the  High  Court,  and  in  lieu  thereof  to  direct  that  tiie  appeal  to 
that  Court  be  dismissed,  and  the  judgment  of  the  Zillah  Judge 
affirmed  with  costs,  and  that  the  respondent  should  also  pay  tiie 
costs  of  this  appeal. 

Appeal  allowecL 
Agent  for  appellants :  Mr.  Wilson. 


p  ^«      SARODA  PROSAUD  MlJi  LICK,  Managbe  or  BvEVHkvrm  Sakittaj;  a 
1872  Lunatic    (Plaintiff)  v.   LUTCHMEBPUT  SING  DOOGUE   anj> 

Pehmary  3.  anothee  (DEPBNDAiiTs), 

B^^E^     [On  appeal  from  the  High  Court  of  Judicature  at  Port  Wifliam  in  Bengal]. 

JExectttionr-^Security  hy  Manager-^Act  VIII  o/1859,  m/232,  235,  &  245, 
248—272,  284i--2S7- Attachment  witkotU  BaU^Ooncurrent  Orders  for 
Atta/ihrnent  in  different  Districts. 

The  plaintifF,  as  manager  of  the  estate  of  her  husband,  a  lunatic,  obtained  a 
decree  and  attached  and  became  the  purcahaser  of  the  lands  of  the  defendant 
in  execution  of  the  decree.  The  Judge  required  her  to  give  security  for  the 
proceeds  of  the  sale  before  he  would  allow  actual  possession  to  be  given  to  her. 
The  sale  was  confirmed,  but  several  months  elapsed  before  she  found  security* 
and  mean-while  the  same  lands  were  attached  and  purchased  by  other  creditors 
under  another  decree  against  the  said  debtor,  and  possession  was  given  to  them. 
Held  (reversing  the  decision  of  the  High  Court),  the  title  of  the  plaintiff  must 
prevail.  The  security  was  ordered  for  the  protection  of  the  lunatic  against 
misappropriation  by  his  manager  j  it  was  not  a  proceeding  affecting  the  judg- 
ment-debtor.   The  second  sale  ought  not  to  have  been  ordered  or  confirmed. 

Under  the  Code  of  Civil  Procedure,  property  may  be  attached  without  view  to 
immediate  sale. 

A  Court  has  power  to  send  its  decree  for  concurrent  execution  into  seretal 
places,  although  in  its  discretion  it  may  refuse  to  exercise  such  power. 
•  Prenni ; — Tue  Right  Hon'ble  Sib  Jambs  Colvile,  Sib  M.  Smith,  Sib  R. 
CoLiiiEB,  AND  Sib  L.  Peel, 
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This  was  an  appeal  from  a  decision  of  the  High  Court  (Kemp        187^ 
and  E.  Jackson,  JJ.),    dated  26th  March  1868  (1),  reversing  saboda  Pbo^ 
a  decision  of  the  Principal  Sudder  Ameen  of  Dinagepore  dated  saudMum-ck 
11th  April  1862.  LuTc«.E- 

In  July   1861,  Mooktakashee  Dabee,  as  manager  for  her  domub'ano 
husband,  who  was  a  lunatic,  got  a  decree  against  Judoonath     ^othbb. 
Sannjal  for  a  share  of  some  zemindaries  and  about  two  lakhs 
of  rupees. 

When  Mooktakashee  Dabee  desired  afterwards  to  execute 
•his  decree  on  behalf  of  her  husband,  a  question  arose  under 
*he  terms  of  the  decree  as  to  her  right  to  do  so  without  being 
appointed  trustee  of  the  estate  by  the  Court,  and  giving  suffi- 
cient security.  She  accordingly  applied  te  the  Court  of  the 
Principal  Sudder  Ameen,  which  had  passed  the  decree,  and 
tendered  certain  security  as  sufficient  to  cover  the  value  of  the 
lands  decreed  to  her  husband,  and  stated  her  intention  of  tender- 
ing further  security  to  cover  the  sum  that  would  be  realized  by 
sale  in  execution  of  the  properties  of  the  judgment- debtor,  and 
asked  that  she  should  then  be  declared  trustee  of  the  lands  and 
have  possession  given  to  her  of  them. 

The  Principal  Sudder  Ameen  overruled  an  objection  of  the 
judgment-debtors  against  splitting  the  security,  and  made  the 
order  f oDowing : — 

"  That  at  present  the  female-decree-holder  be  appointed  trustee  in 
respect  of  5as,  6gds.  2c.  2k,,  of  the  zemindaries  mentioned  in  petition* 
and  possession  be  given  in  due  form  ;  that  a  certificate,  Ac,,  be  sent 
for  giving  possession  of  the  share  of  the  zemindaries  situate  in  other 
districts,  and  that  the  execution  of  decree  be  proceeded  with.  Let  it 
be  known  that  on  the  decree-holder's  furnishing  security  for  the  money 
that  would  be  realized  by  tho  i«ale  of  the  properties  of  the  debtor  and 
deposited  in  future,  the  same  shall  be  paid  over  to  the  decree-holder, 
and  in  the  event  of  her  inability  to  do  so,  the  said,  money  shall  be  sent 
to  the  CollectOTate." 

The  execution  case,  being  No.  54  of  1862,  did  accordingly 
proceed,  and  Mooktakashee  Dabee,  from  time  to  time,  had  sold^ 
by  tke  Burdwan  Court,  under  the  decree,    properties  of  the 

(1).  f  W.  E.,  reported  as  Lutehmeeput  Sing  Doogwr  v.  MooUakathu  Dabee,  388. 
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1873       judgmeni-debtor  within  the  jurisdiotion  of  that  Court,   and 

'3abopaPbo- became  the  purchaser  at  such  Bales,  setting  ofE  the  purchase- 

^^^  ^^^^^  money,  and  giving  security  as  required  by  the  decree,  to  the 

LuTcmrai^  satisfaction  of  the  Court,  prior  to  being  allowed  to  take  posses- 

Having  thus  exhausted  ihe  effects  of  tha  debtor  in  Burdwan^ 
she,  in  or  about  March  1864,  applied  to  the  Court  of  the 
Principal  Sudder  Ameen  of  Burdwan,  with  a  list  of  properties 
of  the  debtor  in  Zillahs  Moofshedabad,  HooghIy>  and  Dinage- 
pore,  and  having  shown  the  amoimt  that  had  been. already 
realized,  asked  for  a  certificate  under  ss.  284  and  285  of 
the  Code  as  to  the  debt  remaining  unsatis&ed,  and  prayed 
that  orders  should  be  sent  for  the  attachment  and  sale,  in  the 
first  place,  of  the  properties  in  Moorshedabad,  and  for  the 
attachment  with  a  view  to  prevent  alienation  of  the  propertieg 
in  Hooghly  and  Dinagepore. 

The  Principal  Sudder  Ameen  on  19th.  March  1864  made  the 
following  order,  headed  in  the  suit:— 

'^  Balance  due  to  the  decree-h<^der  after  deducting  the  snn  realized, 
principal  with  interest  and  the  present  costs,  being  Rs.  2,33,452-5-9-1, 
besides  which  interest  shall  be  charged  on  Rs.  1,79,^98-15-18-1-1 
principal  from  the  29th  February  1864  at  1  2!>cr  cent.  p«r  mensem. 

"The  female  decree-holder  having  this  day  presented  a  second 
application  for  execution  stating  that  ere  this  in  the  former  execution 
case  No.  54  aforesaid,  she  realized  out  of  the  amount  due  under  tho 
decree,  the  sura  of  Rs.  2,690  by  attachment  and  sale  of  the  properties 
of  the  judgment-debtor  situated  in  this  district,  and  praying  that  for 
the  realization  of  the  balance,  a  certificate,  &c.,  under  ss.  284  and 
285  of  Act  VIII  of  1859,  be  first  sent  to  Zillah  Mom-shedabad  for 
the  attachment  and  sale  of  the  properties  within  the  jurisdiction  of  that 
zillah,  and  that  a  ruhahari  (proceeding)  be  at  present  sent  to  Zillahs 
Dinagepore,  Hooghly,  under  s.  235  of  the  said  Act  for  attachment 
byway  of  injunctioh,  in  order  that  the  judgment-debtor  may  not  give 
away  or  sell  to  another  his  properties  appertaining  (o  those  distriots . 
it  appears  that  in  pokit  of  fact,  the  decree^older  in  the  former  execu- 
tion case  No.  54  aforementioned  furnished  good  and  sufficient  security 
to  the  extent  of  fis.  28,500  according  to  the  directicm  contained  in  the 
•decree  wkereapon  the  matter  of  obtaining  possession  of  her  husband's 
5as.  6gB.  2c8.  2ks.  share  of  the  zemindaries  appertaining  to  this  district 
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and  the  district  of  Dinagepore,  and  in  the  matter  of  delhrering  posses-         1872 
sion  to  the  extent  of  Rs,  25,t)00  being  the  proceeds  of  the  said  share,  Saboda  Pro- 
she  obtained  possession  of  the  said  share  of  the  semindaries  in  this  ZiUah    saxtd  Mul- 
and  Zillah  Dinagepore,  and  she  realized  the  sum  of  Rs.   2,690  by  the  sale        "^ 
of  the  properties  in  this  district,  after  which  the  former  execution  case    ]jxncBMSi- 
ivmsstmck  off  on  the  81  st  December  erf  the  past  year.    Whereas  the     pot  SiKa 
secarity  famished  by  the  decree-holder  has  been  found  good  and  sufficient  *^  j^othwu 
to  the  extent  of  Rs.  28,500,  whereof  Bs.  25,000  relative  to  possession  being 
deducted  out  of  the  balance  Rs.  3,500,  the  proceeds  oi  the  properties 
within  the  jurisdiction  of  this  Court  which  the  decree-holder  has  pur- 
chased on  her  own  bid  for  the  sum  of   Rs.  2,690,  and  filed  the  receipt  for 
the  amount  according  to  the  former  and  present  petition  filed  by  the 
decree-hdder  to  Rs.  24d-2-3-l-],  so  that  there  appears  no  bar  to  the  attach* 
ment  and  sale  of  the  judgment-debtor's  properties  in  other  districts  to 
the  extent  of  proceeds  equivalent  to  the  balance    of  the  security  Rs. 
3,253-13-16-2-2.    Rather,  in  the  event  of  properties  in  excess  of  the  sum 
of  Rs.  3,253-13-16-2-2  on  account  of  security  being  sold  by  auction,  the 
decree  holder  may  after  bidding  for  them  herself,  furnish  security  to  the 
extent  of  proceeds  of  the  above  sum  before  taking  out  oertifieate  oi  poss- 
ession,  and  after  depositing  the  security,  take  out  oertificateo  f  possession. 
Under  sush  circumstances  it  being  necessary  to  transmit  certificate,  &e* 
first  to  Zillah  Moorshedabad  under  ss-  284  and  285  <^  the  said  Act  for 
attachment  and  sale  of  the  properties  in  that  Zillah,  and  to  Zillahs  Dina- 
gepore snd  Hooghly,  under  s.  235  of  the  j^ct  aforesaid  for  the  purpose  of 
preven^g  alienation^ 

Ordered. 

^'  That  a  copy  of  the  decree  and  a  certificate  of  this  Court,  and  also 
a  copy  of  the  decree-holder's  petition  for  revival  of  the  execution  with 
a  specification  at  foot  of  the  properties  in  Zillah  Moorshedabad,  be  sent 
by  a  copy  of  this  ruhdkari  (proceeding)  to  the  Judge  .  of  Moorsheda. 
bad  for  attachment  and  sale  of  the  properties  in  that  district,  andthot 
a  oertificato  of  this  Court  and  a  copy  of  the  decree-holder's  petitidn  for 
revival  d  the  execution  with  a  specification  below  of  the  properties  in 
Zillah  Hooghly  by  a  second  copy  of  this  ruhdkdriy  and  further  that  a 
certificate  of  this  Court  and  a  copy  of  the  decree-holder's  petition  for 
revival  of  the  execution  with  a  specification  at  foot  of  the  properties  in 
Zillah  Dinagepore  by  a  third  copy  of  this  rubdkdri,  be  forwarded  to 
the  Judges  of  those  districts  respectively,  with  a  request  that  the  Judge 
of   Moorshedabad  will,  under  the   provisions   of   ss.   284  and  285  of 
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1872        the  said  Acfc,  pass  the  proper  orders  regarding  the  attachment  ancE  sale 

Saroda  Pro-  ^^  ^^®  properties  of  the  judgment-debtor  situated  within  his  jurisdiction, 

SAiro  MuL-   and  that  the  Judges  of  Zillahs  Hooghly  and  Dinagepore  will,  under  the 

LICK  » 

V.  provisions  ol  s.  235  of  the  above  Act^  make  an  order  for  attachment  ^^ 

PUT  SiNQ     *^®  properties  of  the  judgment-debtor  within  the  jurisdiction  of  their 

DooouR   AKD  respective  districts  with  a  view  to  prev^it  alienation^  and  that  they  will 

ANOTHER. 

be  pleased  to  give  intimation  thereof  to  this  Court ;  and  that  the  execu- 
tion case  be  struck  o£E  the  register  of  pending  cases.*' 

The  following  certificate,  dated  the  19th  Mardii  18e4>  wa» 
granted  by  the  Principal  Sadder  Ameen,  headed  as  a  certificate 
nnder  s,  235  of  Act  YlH  of  1859  :— 

**  The  amount  specified  in  the  decree  of  this  Court  in  Civil  suit  No.  17, 
decided  on  the  30th  July  1861,  principal,  interest,  and  present  costs,  is 
Es.  2.36,142-5-9-1,  whereof  the  decree-holder  in  the  former  execution  case 
having  purchased  from  time  to  time  the  properties  of  the  judgment- 
debtor,  situated  within  the  jurisdiction  of  this  zillah,  has  set  off  their 
price  against  the  amount  due  to  her  under  the  decree,  the  sum  of 
Ks.  2.690  being  deducted  of  thafc  account,  principal  Rs.  I,79,89e.l&.18-1, 
and  interest  Rs.  63,256-6-0-3-2,  and  present  costs  fis.  296-15-10,  total 
Bs.  2,33,452-^-9-1,  as  per  account,  besides  which  interest  on  the  princip^ 
from  the  29th  February  1864,  and  whatever  the  costs  of  the  execotiim 
may  be,  shall  be  charged  in  the  account* 

^*  I  hereby  certify,  that  the  above  decree-bolder  having  in  execution  of 
the  said  decree  in  the  original  suit,  the  application  for  execution  being 
numbered  54,  obtained  possession  o£  the  properties  in  this  district, 
and  in  the  District  of  Dinagepore  out  of  the  properties  decreed  after 
furnishing  security  under  the  terms  of  the  decree,  has  filed  and  attested 
the  receipt  for  possession,  and  out  of  the  amount  due  under  the  decree, 
in  the  said  former  execution  oase  No.  54,  she  having  purchased  the 
properties  of  the  judgment-debtors  within  the  jurisdiction  of  this 
district  on  her  own  bid  for  the  sum  of  Bs.  8,690,  after  attaching^  and 
bringing  them  to  sale  has  set  off  the  anvHint  of  the  parchase-money 
against  the  sum  due  under  the  decree,  and  filed  and  attested  the  receipt 
for  the  same.  The  balance  Rs.  2,33, 452-5 -901  as  per  account  remains 
to  be  realized.  No  property  of  the  judgment-debtor  being-  found  within, 
the  jurisdiction  of  this  district,  she  in  the  present  execuiioD  case  applies 
with  a  list  of  the  judgment-debtor's  properties  in  Zillahs  Moorshedabad, 
Hooghly,  and  Dinagepore,  and  prays  the  ruMkdrU  be  sent  for  the 
attachment   and   sale   under  ss.   284   and   285   of  Act  YlII  of  1859, 
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in  the  first  place,  of  the  properties  in  Zillah  Moorshedabad,  and  for  the        1872 
ikttachment,  with  a  view  to  prevent  alienation  for  the  present  of  the  g][^^^7pRo- 
properties  in  Zillahs    Hooghly  and  Dinagepore  •  nnder  the  provisions    baud  Mul- 
of  s.  235  of  the  said  Act,  and  nnder  the  provisions  of  that  Act,  execution         ^^^^ 
of  decree  cannot  simultaneously  go  on  in  three   different  districts,  and  the  Lutcbjcbe- 
decrec-holder  is  entitled  to  recover  the  balance  as  shown  on  this  accoun^^     put  Sing 
with  interest    Save  the  sum  of  Rs.  2,690  credited,  no  money  whatever  J^oo<»ub  and 
has  been  relaized  by  execution.    Consequently,  in  accordance  with  the 
prayer  of  the  decree-holder  in  her  application  for  revival  of  the  execution, 
in  the  first  place,  a  certificate,  &c.,  are  sent  to  the  District  of  Moorsheda. 
bad,  under  ss.  284  and  z85  of  the  said  Act,  requesting  that  the  properties 
in  that  district  may  be  attached  and  brought  to  sale.    Further  let  certi- 
ficates, &c,  be  sent  under  the  provisions  of  s.  235  of  the  said  Act  for  the 
attachment,  with  a  view  to  prevent  alienation  of  the  properties  in  Zillahs 
Hooghly  and  Dinagepore  to  both  those  Zillahs,  afterwards  to  those  pro- 
ceedings for  attachment  and  sale  of  the  properties  in  Zillah  Moorshedabad 
shall  have  been  completed,  the  proper  orders  will  be  passed  on  the  decree- 
holder's  application." 

The  present  salt  relates,  only  to  the  property  and  proceedings 
in  execution  in  Dinagepore. 

The  reason  for  not  directing  the  sale  immediately  upon  the 
attachment  in  these  two  latter  districts,  was  that  the  Principal 
Sudder  Ameen  desired  first  to  see  what  would  be  the  result  of 
the  sales  in  Moorshedabad,  before  proceeding  to  sell  the  other 
properties  of  the  debtor. 

On  the  29th  of  June,  in  pursuance  of  the  above  order,  the 
following  proceeding  took  place  in  the  Court  of  the  Judge  of 
Dinagepore : — 

**  In  the  execution  of  the  decree  of  the  decree-holder,  a  rnhdMrl  of 
the  Principal  Sudder  Ameen  of  Zillah  Bast  Bnrdwan,  directing  that 
the  properties  of  the  judgmeiit-debtOT,  situated  in  this  district,  be 
attached,  and  other  papers  having  arrivcd,the  properties  have  been 
attached  in  due  form.  It  being  now  unnecessary  to  keep  this  case 
pending. 

Ordered, 

**  That  this  case  be  struck  off  from  the  list  of  pending  cases,  and  that 
the  papers  be  sent  to  the  Principal  Sudder  Ameen  of  East  Burdwan, 
by  a  copy  of  this  rubdkcirL 

(Sd.)    E.  Sandys, 

Judg&J'* 
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1872  The  proceeds  of  sale  of  tlie  Moorshedabad  property  amounted, 

Saeodjl  Pro-  together  with  the  prerious  proceeds,  only  to  Rs.  7,690.    In 

^^^MCK^^  consequence,  Mooktakashee  I>abee  applied  again  in  or  about 

V.         June  1865  to  the  Burdwan  Court  to  have  the  record   sent 

pu^™G    ^  ^^^  Dinagepore  Court  for  the  purpose  of  completing  the 

Doooim  AND  executLon  proceedings. 

A  ItffWH  lift- 

On  the  16th  of  June  1865,  the  Principal  Sudder  Ameen  of 
Burdwan  upon  that  application  drew  up  a  certificate,  stating, 
that  there  then  remained  due  on  the  decree,  after  all  realiza- 
tions, Bs.  2,56,  406  and  fractions,  and  ordered  as  follows  :-^ 

"  That  the  application  for  execution  and  other  papers  as  per  list, 
together  with  a  certificate,  be  forwarded  by  a  copy  of  this  ruhakdri^ 
under  ss.  284  and  285  of  Act  YIII  of  1859,  to  the  Judge  of  Zillah  Dina- 
gepore, with  a  request  that  proceedings  in  execution  be  taken,  and  that 
this  case  be  struck  off  the  register  of  pending  cases  of  this  Court.  The 
docree-holder  has  stated  in  her  application  for  execution  that  Rs.  7,690 
hare  been  realised  by  the  sale  of  ^e  judgment-debtor's  property  ;  of 
that  sum  of  Rs.  2,690  appear  to  have  been  realized  by  the  sale  of  the 
judgment-debtor's  property  in  this  Court,  "With  regard  to  the  remainder, 
which  has  been  realized  in  Zillah  Moorshedabad,  the  decree-holder 
should  produce  proofs  of  Court  on  that  point  before  the  Judge  of  2UIlah 
Dinagepore/' 

Upon  this  order  reacliing  the  Court  of  the  Judge  of  Dinage- 
pore, the  Principal  Sudder  Ameen,  then  officiating  iot  the  Judge, 
on  the  24th  June  1865,  ordered : — 

"  That  the  case  be  numbered,  and  the  decree-holder  do  appear  and 
prosecute ;" 

and  on  the  18th  of  July  1865,  the  Judge  ordered : — 

"  That  proclamation  of  sale  be  issued." 

On  the  4th  September  1865,  the  sale  in  execution  of  the 
properties  in  dispute  took  place,  and  Mooktakashee  Dabee  being 
the  highest  bidder,  they  were  knocked  down  to  her  for  the  sum 
of  Rs.  47,550. 

On  the  4th  December  1865,  the  Judge  of  Dinagepore  made 
an  order  in  the  execution  case  of  Mooktakashee  Dabee  against 
Judoonath  SannyaL 

"  that  the  sale  be  confirmed,  and  on  the  auction-purchaser  Mookta« 
kashee  Dabee»  filing  the  proper  stamp,  the  certificate  of  sale  and  the 
usual  writ  for  delivery  of  possession  be  granted."    The  reciting  part  oL 


Digitized  byLjOOQlC 


VOL.  X.]  PEIVY  COUNOIL.  221 

this  order  stated  the  fact  of   the    attcbchment,  and  the  proceedings        1872 

generally  in  the  case.  *r pZT7 

On  the  2dth    of  December    1865^  the    Jadge   of  Dinagepore  saudMuluck 
passed  an  order  in  the  same  execation  case  LdtohjIibbpdt 

•'that  the  decree-holder  take  steps  to  obtain  the  certificate  of  sale,  *^^  ^^©^j^^^^^ 
possession  of  the  properties    sold,  by  furnishing    security  to   the  proper 
extent." 

The  reasons  given  for  this  order  in  substance  were^  that  the 
proceeding  of  the  Bard  wan  Court  of  March  ,li864}  had  stated 
that  Mooktakashee  Dabee  was  required  to  give  security  in  the 
event  of  her  purchasing  herself^  and  that  it  appeared  that  the 
balance  of  security  remaining  after  the  former  purchases  fell 
far  short  of  the  value  of  the  property  now  purchased  by  her. 

The  respondents  were  then  seeking  to  have  the  same  property 
sold  in  execution  of  ]a  decree  they  had  obtained  against  Judoo* 
nath  Sannyal  to  which  Mooktakashee  Dabee  objected  under  s.246 
of  the  Civil  Procedure  Code  ;  but  on  the  8th  of  January  1866, 
the  right,  title,  and  interest  of  Judoonath  Sannyal  in  the  pro- 
perty in  dispute,  which  had  been  attached  by  the  respondents  in 
August  1865,  in  execution  of  a  decree  obtained  by  them  against 
Judoonath  Sannyal  on  the  29th  of  June  1852«  was  set  up  for 
sale  in  execution  of  the  last-mentioned  decree,  and  purchased 
by  the  respondents  for  the  nominal  value  of  Rs,  630. 

On  the  28th   of  February    1866,  the    Judge  of    Dinagepore 
gave    the     respondents    a    certificate,    under    s.    259    of   the 
Gode»  to  the  effect  that  they  had  on  the  8th  January  previous 
purchased  whatever    right,    title,  and  interest   the    judgment 
debtor  had  in  the  said  property  sold  by  auction. 

In  the  end  of  February  1866,  Mooktakashee  Dabee  peti- 
tioned the  Judge  of  Dinagepore,  objecting  to  the  respondents 
been  given  possession  of  the  lands  in  suit,  on  the  ground  that 
they  had  been  previously  sold  to  her,  and  that  nothing  had 
passed  by  the  sale  of  the  judgment-debtor's  interest  therein  to 
the  respondents,  and  stated  that  she  was  *'  trying  to  furnish 
secnrity,  and  t6  take  out  the  certificate  of  sale*  and  take  posses- 
sion.'' 

Thereupon  conflicting  orders  were  issued  by  the  Court  of  the 
Judge  of  Dinagepore  ;  on  the  6th  of  March    1866,  he    ordered 
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^^^  possession  of  the  lands  in  sait  to  Se  given  to  the  respondents  as 
8AR0DA  Pbo-  pnrchasersj  and  on  the  17th  of  March  1866^  by  an  order 
■▲U0  uLBicK  apparently  made  on  Mooktakashee  Dabee's  petition  of  objection 
hmmwmxjtoi  the  6th  Falgoon  1272  (16th  February  1866),  it  iraa  or- 
AMDAiroTHift  aered:— 

"That  as  long  as  the  secarity-bond  was  not  filed  and  approved,  so 
long  no  order  coal  d  be  made  regarding  possession,  and  as  long  as  that 
was  not  disposed  of,  so  long  the  delivery  of  possession  to  the  other 
decree-holders  be  staged " 

By  reports  of  the  Coort  officers,  it  appeared  that  possession 
Was  not  given  to  the  respondents  under  the  order  of  the  6th  of 
March  1866. 

On  the  19th  June  1866,  the  order  to  set  aside  which  this 
suit  was  instituted,  was  made  by  the  Judge  of  Dinagepore^  md 
was  as  follows  : — 

"  Both  the  petitioners  and  objector  in  this  case  have  executed  decrees 
against  the  judgment-debtor,  and  the  same  property  has  been  sold  in 
each  decree.  Tl^e  objector's  decree  was  first  executed,  and  at  the  sale 
she  became  parohaser  of  the  property. 

"  In  the  same  way  the  petitioners  also  became  purchasers  of  the  said 
property  at  their  own  sale,  and  the  question  is  now  to  which  party  is 
possession  to  be  given. 

"The  objector  claims  as  being  the  first  auction-purchaser,  but  I  per- 
ooiVB,  in  the  prooeedmg  of  the  Burdwan  Civil  Court,  dated  March  1864, 
from  whence  the  order  for  attachment  and  sale  of  tbo  property  camei 
that  a  proviso  was  specifically  introduced  (in  the  event  of  the  objector's 
becoming  purchaser  of  the  property)  against  the  sale  in  her  favor 
becoming  absolute  until  a  certain  amount  of  security  had  been  furnished 
by  her. 

"  The  sale  took  place  on  4th  September  1865,  and  the  order  for 
depositing  security  was  communicated  to  the  objector,  but  she  has  failed 
to  comply  with  the  requisitions,  urging  various  excuses  for  dofaig  so, 
which  the  Court  decHnes  to  consider.  Hence,  the  objector  has  not  yet 
received  a  certificate  of  sale  under  a.  259,  Act  VIII  of  1859, 

"The  petitioners  have,  in  the  meantime,  executed  their  decree,  and 
the  sale  of  the  property  took  place  on  the  8th  January  1866,  they  them- 
selves  becoming  purchasers. 

""  No  such  bar  as  to  their  obtaining  possession  exists,  as  in  the  case  o« 
the  objector ;  and  as  the  latter  has  neglected   to  carry  out  the  conditions 
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imposed  by  the  Court  ordering  the  sale,  she  cannot  be  confirmed  as        ^^^ 
porchaser-  Saiopa  Pbo- 

**  Under  these  ciroomstances,  I  am  of  opinion,  the  petitioners  should  i4UdMvlwck 
be  put  in  possession  according  to  law ,  odered  accordingly.  I^.  sspuBinTT 

Sivo  DooovR 

(Sd)  F.TucKBB^ 
Judger 

Possession  was  given  to  the  respondents  of  the  property  in 
suit  by  the  Nazir  of  the  Court  of  the  Judge  of  Dinageporo  in 
August  1866. 

On  the  7th  December  1866^  a  proceeding  of  the  Principal 
Sudder  Ameen  of  Burdwan  was  drawn  up,  by  which  it  was 
recited  what  had  occurred  as  to  Mooktakashee  Dabee's  execution 
and  purchase,  and  that  she  had  furnished  security  which  tho 
Principal  Sudder  Ameen  considered  satisfactory ;  and  it  waa 
ordered  that  a  copy  of  this  proceeding  should  be  sent  to  tho 
Judge  of  DinageporOi  and  he  should  be  requested  to  give  pos. 
session  to  Mooktakashee  Dabeo  of  the  property  in  suit  and  a 
bin  of  sale  (meaning  a  certificate),  and  return  the  papers  to  th^ 
Burdwan  Court. 

On  the  arrival  of  this  proceeding,  Mooktkashee  Dabee  pre*, 
sented  a  petition,  asking  to  have  effect  given  to  it  and  possession^ 
and  a  certificate  given  to  her. 

On  the  28th  of  December  1866,  the  Judge  of  Dinageporo 
refused  to  carry  out  the  order  of  the  Principal  Sudder  Ameen 
of  Burdwan,  on  the  ground  that  having  already  given  the^ 
respondents  possession,  he  could  not  now  givo  it  to  Mooktakashea 
Dabee. 

On  the  8th  of  February  1867,  Mooktakashee  DCbbee>  as  such 
ml^nager,  as  before-mentioned,  filed  her  plaint  in  the  Court  of 
the  Principal  Sudder  Ameen  of  Dinageporo,  asking  to  have  the 
Jodge^s  orders  set  aside,  and  possession  given  to  her  of  tho 
properties  in  suit. 

The  respondents,  by  their  written  statement,  raised  threo 
principal  objections:  first,  that  the  Judge  had  set  asid^ 
the  plaintiff^s  sale,  because  she  had  not  furnished  security ; 
second,  that  a  certificate  was  necessary  to  give  title,  and  none 
had  been  given  to  the  plaintiff ;  third,  that  as  after  the  comple- 
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^Q*^  fcion  of  the  attachment  {L  e.,  by  the  Dinagepore  Oonrt).  the  case 
SabodaPbo-  was  struck  off  from  the  number  of  the  file,  and  the  papers 
baudMuluck^^^^  transmitted  to  the  Burdwan  Court  on  the  19th  of  June 
LirpoHMiBPOT  1866,  the  attachment  was  not  in  force,  and  the  sale  was  not  valid. 
AKD  AHoiHBB      lu  ouo  paragraph  of  the  respondents'  written  statement  was 

the  following  statement : — 
"  That   the  sale  oerti^cato  was  transmifcted    by  the  Burdwan  (Kvil 

Court  on  the   19fch  March  1864,    for  the  purpose  of  suing  out  execution 

of  the  decree  obtained  by  the  female  plaintiff  in  attaching  under  the 

provisions  of  s.  235.*' 

The  Principal  Sudder  Ameen  held  that  by  the  sale  to  the 
plaintiff,  and  the  subsequent  confirmation  of  it,  the  interest  of 
the  judgment-debtor  absolutely  passed,  and  nothing  remaind  for 
the  second  sale  to  operate  on.  That  as  to  Mooktakashee  Dabee 
not  having  furnished  security,  that  might  have  been  a  ground 
for  the  Court  of  Wards  to  intervene  on  behalf  of  the  luoatic's 
estate,  and  to  take  it  out  of  the  management  of  Mooktakashee 
Dabee,  but  could  not  invalidate  the  previous  sale.  And  as  to 
the  objection  that  there  was  no  second  attachment,  he  held  that 
as  no  prejudice  was  caused  thereby  to  the  defendants,  it  was  not 
open  to  them  to  raise  such  an  objection,  and  he  decreed  posses- 
sion to  the  lady  on  behalf  of  the  lunatic. 

From  this  judgment,  the  respondents  appeal  to  the  High 
Court,  and  on  the  26th  of  March  1868,  a  Division  Bench  of 
that  Court  (Kemp  and  E.  Jackson,  JJ.)  allowed  the  appeal,  and 
dismissed  the  plaintiff's  suit  with  costs.  (1). 

On  review,  the  judgment  was  affirmed,  but  Jackson,  J«,  ad- 
mitted that  he  found  that  the  former  judgment  was  erroneous 
in  stating  that  no  application  had  been  made  to  the  Burdwan 
Court,  and  that  no  certificate  had  been  transmitted  by  it  to 
the  Dinagepore  Court,  which  had  attached  and  sold  the  pro- 
perty, but  he  was  of  opinion  that  the  plaintiff  below  ought  to 
have  made  a  direct  application  to  the  Dinagepore  Court  for 
attachment 

Mooktakashee  Dabee  appealed  to  Her  Majesty  in  Council,  but 
pending  the  appeal,  the  present  appellant  succeeded  her  as 
manager  on  behalf  of  the  lunatic. 

(1)  9  W.  K.,  388. 
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Mr.  Cowie  and  Mr.  Doyne  for  the  appellant.  ^^"^ 

Saboda   Fbo- 

The  HighCoart  waaandera  misapprehension  in  the  first  ^^^^^"^^^ 
jndgmentj  and  Kemp,  J.^  remained  under  it  in  the  judgment  on  LUTOHMSRFnT 
review,  in  thinking  that  a.  285  had  not  be^n  complied  with,  ^'^^'^^^^ 
for  an  application  was  made  to  the  Burdwan  Court  as  appears 
by  the  respondents'  own  written  statement,  and  the  pvoper  docu- 
ments were  forwarded  to  Dinagepore.  There  was  no  necessity 
for  a  direct  application  for  execution  being  made  to  the  Dinage- 
pore Court,  but  even  if  that  had  been  necessary,  it  was  not  an 
irregularity  that  would  vitiate  the  sale,  but  would  be  cared 
by  8.  256  aud  an  equitable  construction  of  the  law.  This 
latter  objection  was  never  raised  save  by  Jackson,  J.,  on  review, 
and  was  never  argued.  It  was  an  error  to  say  that  there  was 
no  attachment  existing  at  the  time  of  sale,  or  that  a  second 
attachment  was  required.  Sections  257  and  259  of  the  Code 
show  that  the  sale  is  absolute  before  the  grant  of  the  certificate, 
and  the  certificate  is  but  evidence  of  the  sale  of  the  interest  of 
the  judgment-debtor. 

Sir  B.  Palmer,  Q»  C,  and  Mr.  Leith  for  the  respondents. 

The  Dinagepore  Court  had  no  jurisdiction  to  order  the  sale. 
The  condition  was  not  complied  with.  There  was  ''  radical  vice'^ 
in  the  proceedings  when  the  matter  was  first  sent  to  Dinagepore 
in  as  much  as  the  attachment  was  ordered  by  way  of  sequestra- 
tion or  injunction  only,  and  not  as  the  first  step  in  executionwith 
a  view  to  a  sale,  and  so  there  has  been  noactual  execution  within 
the  meaning  of  the  Code.  The  Burdwan  decree  was  not  sent. 
There  is  nothing  in  the  Code  authorizing  the  transmission  of 
these  certificates  to  several  Zillah  Courts  at  the  same  time. 
The  proceedings  are  irregular,  and  the  sale  to  the  lunatic's 
guardian  clearly  invalid. 

Mr.  Oowie  in  reply. 

Their  Losdships  gave  the  following  judgment : — 
In  this  case,  Mooktakashee  Dabee,  the   manager  of  the  estate 
of  her   husband^— a  luoatio— ^of   n^hichthe  appellant  is  now 
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1872^       manager)  obtained  a  decree  in  the  Zillah  Court  of  EastBardwan 

Saboda  Pbo-  ^^^^^^  Judoonath  Sannyal,  for  upwards  of  two  lakhs  of  rupees. 

saudMollick  a  small    Sam  only  having  been    realized  in  that    ZiHah,  pro- 

LuTOHUEKPtJT  ceeding^  were   taken  to  obtain    execution   of   the   decree    on 

giNo  DooGDB  properties  of  the  defendant  Judoonath  Sannyal  within  the  juris* 

diction  of  the    Zillah  CSourts  of    Moorshedabad,  Hoogblyi    and 

Dinagepore.    It  is  with  reference  to  what  was  done   in  linage* 

pore  that  the  questions  arise. 

In  March  1864^  a  certificate  and  other  papers  were  sent 
by  the  Judge  of  East  Bdrdwan  to  the  Judge  of  Dinagepore^ 
the  terms  of  which  will  be  hereafter  adverted  to»  Some  time 
afterwards,  but  the*precise  date  is  not  given,  the  Judge  of 
Dinagepore  attached  the  lands  of  the  defendant  in  his  Zillah^ 
which  form  the  subject  of  the  suit.  On  24th  June  1865>  another 
certificate  was  sent  from  the  Judge  of  Burdwan  ;  and  on  the 
4th  September,  the  lands  of  the  defendant  were  sold  under 
the  decree  to  Mooktakashee  Dabee,  the  decree-holder,  and  by 
an  order  of  the  Judge  of  Dinagepore,  of  the  4th  December 
1865,  the  sale  was  confirmed,  and  a  writ  of  possession  directed. 
It  appears  that  the  Judge  of  Dinagepore,  iu  pursuance  of  the 
order  of^the  Judge  of  Burdwan,  required  Mooktakashee  Dabee 
to  give  security  for  the  proceeds  of  the  sale  before  be  would 
allow  actual  possession  to  be  given  to  her.  Several  months 
elapsed  before  she  found  the  security,  and  meanwhile  the  pre- 
sent* defendants,  by  order  of  the  Zillah  Judge  of  Dinagepore, 
obtained  attachment  and  sale  of  the  same  lands  under  a  judg- 
ment obtained  by  them  against  the  same  debtor  Judoonath 
Sannyal ;  and  on  the  6ih  January  1866,  the  lands  were  sold  in 
execution  of  their  decree,  and  purchased  by  themselves,  and 
possession  afterwards  given  to  them. 

Mooktakashee  then  brought  this  suit  against  the  present 
defendants  (the  respondents),  asserting  her  title  under  the  first 
judgment  sale.  It  is  conceded  that  her  title  must  prevail, 
unless  the  sale  under  her  execution  can  be  invalidated. 

The  ground  on  which  the  Zillah  Judge  directed  the  giving  of 
possession  under  the  seoond  sale  to  the  respondents  was  that 
Mooktakashee  having  failed  to  give  security,  the  sale  to  her 
became  nulU    It  is  plain  that  this  ground  is  utterly  untenable. 
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The    Booarity   was   ordered  for  the  proteotion  of  the    lanatic       i^^ 
{daintifi  against  misappropriation  by  his  manager.    It  was  not  Sakoda  Pbo- 
appooeeding  aflEectingthe  judgment-debtor,  and  was  entirely  ■^'''*^''™^' 
collateral  to  the  course  of  the  suit  between  the   judgment-  LmcainffUT 
creditor  and    judgment-debtor.    The    omissibn     to    give   this  amd  amothu 
eeeurity  could  not  in  any  way  afEect   the  title  which  had  vested 
in  the  plaintiff  by  the  previous  sale.    This  decision  of  the  Zillah 
Judge  had  the  effect  of  causing  the  omission  by  the  lunatic's 
manager  to  do  an  act  intended  to  secure  the  fruits  of  his  judg- 
ment to  liim,  to  operate  so  as  to  deprive  him   altogether  of  them, 
and  hand  them  over  to  the  second  judgment-creditor.    It  is 
much  to  be   lamented  that  such  a  misconception  should   have 
taken  place. 

Their  Lordships  also  consider  that  the  Zillah  Judge  was  in 
error  in  granting  the  order  for  the  second  sale  under  tho 
respondnent's  attachment,  and  confirming  the  purchase  by  him, 
when  the  sale  of  the  same  lands  had  already  taken  place  under 
Mooktakashee's  attachment,  and  the  purchase  by  her  under  that 
sale  had  beeen  confirmed,  and  had  not  been  set  aside.  Their 
Lordships  cannot  find  that  this  course  was  in  accordance  with 
the  Code  of  Procedure,  The  title'^had  vested  in  Mookatakashee 
by  the  sale  under  her  attachment  and  until  it  was  set  aside 
there  was  nothing  upon  which  the  second  sale  could  operate. 
This  course  inevitably  created  a  conflict  between  the  two 
decree-holders,  who  became  purchasers  at  the  judicial  sale, 
under  their  respective  attachments,  and  led  to  the  erroneous 
order  of  the  19th  June  1866,  which  ordered  the  possei^sion  to 
be  given  to  the  respondents.  Such  a  course  also  is  in  any  case 
dearly  contrary  to  the  interests  of  debtors  as  well  as  creditors, 
as  it  is  obvious  that  when  property  is  offered  at  a  second  sale, 
wiUi  the  cloud  cast  on  the  title  by  the  subsisting  first  sale^  it 
would  be  likely  to  go  for  an  inadequate  price. 

In  the  present  appeal,  however,  it  was  contented  at  their 
Lordships'  Bar,  by  Sir  Boundell  Palmer,  that  the  proceedings 
in  tho  Court  of  Dinagepore,  which  resulted  in  the  sale  to  the 
plaintiff  were  without  jurisdiction,  and  that  the  sale  under  them 
was  invalid  on  the  ground  of  a  ''radical  vice"  in  the  proceed- 
ings when  the  matter  was  first  transmitied  by  the  East  Burdwan 
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1872  Judge  to  Dinagepore  iu  tkist^^that  the  lands  of  the  judgment- 
Saeoda  Pro-  d®htor  were  ordered  to  be  attached^not  as  the  first  setp  in  anexe* 
baudMullick  catioB  whicb^  might  terminate  in  a  sale,  but  by  way  of  sequestra* 
LincHMEBPOT  tion  or  injunction  only,  and  therefore  that  the  proceedit^tl^  were 
Sing  DooouR  j^^^  j^jj  execution  or  a  step  in  it  within   the  meaning  of  the  Civil 

AND  AMOTHSR.  '^  ° 

Procedure  Code.  It  is  plain,  however,  on  reference  to  the  Codej 
that  property  may  be  attached,  without  view  to  immediate  sale. 
The  group  of  clauses,  ss.  232 — 245,  under  the  heading  ''of  the 
execution  of  decrees  for  money  by  attachment  of  property,'' 
prescribe  the  manner  of  attaching  the  various  kinds  of  property 
iand  dealing  with  them  when  attached.  Section  243  shows  how 
debts  and  immoveable  property  are  dealt  with,  and  provides 
modes  of  satisfying  the  decree  by  them,  without  sale.  A^nother 
group  of  sections,  248 — 272,  headed  •'  of  sales  in  execution  of 
decrees,'^  provide  the  procedure  in  case  it  becomes  necessary  to 
sell.  It  is  obvious  from  these  sections  that,  in  the  case  of  lands, 
the  process  of  attchment  and  the  order  for  sale  may  be  distinct 
.  and  separate,  and  that  there  may  be  a  complete  execution 
of  a  decree  under  an  attachment  without  any  order  for  sale. 
Then  procedure  is  provided  for  the  execution  of  decrees  out 
of  the  jurisdiction  of  the  Court  in  which  they  are  made.  Sec- 
tion 284  and  following  clauses  empower  the  Judge  on  applica- 
tion, ''  unless  there  be  any  sfficient  reason  to  the  contrary,*'  to 
traubmit  a  copy  of  the  decree  with  a  certificate  that  satisfaction 
of  it  has  not  been  obtained  in  his  jurisdiction,  and  a  copy  of 
any  order  for  execution  of  such  decree  that  may  have  been 
passed,''  to  any  Court  to  which  the  applicant  may  wish  the 
decree  to  be  executed."  The  Court  to  which  they  are  sent  is  to 
file  them,  and  s.  287  enacts  that''  the  copy  of  any  decree,,  or 
of  any  order  of  execution,  when  filed  in  the  Court  to  whica  it 
has  been  transu«itted  for  execution,  shall  for  such  purpose  have 
the  same  effect  as  a  decree  or  order  for  execution  made  by  such 
Court." 

The  certificate  or  order  of  the  Judge  of  Burdwan,  of  19th 
March  1864,  sent  to  the  Judge  of  Dinagepore,  contains,  in 
substance,  a  recital  or  statement  of  the  decree  of  the  East 
Burdwan  Court,  the  amount  recovered  by  execution,  the 
balance  due,  and  that  the    decree-holder  had   given  a    list   of 
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properties  in  Zillaha  Moorshedalmd^  HoogUy  and  Dinagepore^       ^^ 
ud  then  declares  that  *'  a  certificate*  &c.^  are  sent''  to  Moorshe*  Saboda  Pwh 
dabad,  'nnder  ss.   284  and   285,    requesting  that   properties  •^''^^,^'*'^ 
in  that  district  may  be  attached  and  brought  to  sale,  and  that  ^JJ^^S 
certificates,   &c.,    be  sent   under  s.   235  for  attachment,  with  ahd  asotbsi* 
a  view  to  prevent  alienations  of  properties  in  Zillahs  Hooghly 
and  Dinagepore.    It  ends  thus,  ''  afterwards,  when  proceedings 
for  attachment  and  sale  of  the  properties  in  Hoorshedabad  shall 
have  been  completed,  the  proper  order    will  be  passed  on  the 
decree-holder's  application/' 

The  objection  was,  in  efFect,  that  this  order  treated  the  attach* 
ment  directed  to  be  made  in  Dinagepore  as  an  injunction  or 
sequestration  only.  Their  Lordships,  however,  think  that  this 
was  not  so,  but  that  it  was  meant  that  the  attachment  should  be 
a  proceeding  in  execution  of  the  decree.  The  proceeding  was, 
on  the  face  of  it,  declared  to  be  a  direction  to  attach  under 
8.  235;  and  that  section  only  authorizes  the  attachment  as 
a  step  in  execution.  No  doubt,  every  attachment  involves  an 
injunction,  which  is  indeed  one  of  its  necessary  effects.  But 
when  an  act  of  a  Court  can  be  so  construed  as  to  have  an  opera- 
tion consistently  with  law,  it  would  be  contrary  to  ordinary 
rules  of  construction  to  attach  to  it  another  signification  which 
would  altogether  destroy  its  effect.  Their  Lordships,  therefore, 
consider  that  what  the  Court  intended  to  do  was  to  transmit  the 
proceedings  to  the  three  zillahs  for  execution,  with  a  direction 
that  the  first  process  of  execution,  viz.,  by  attachment,8hould  take 
place  in  all,  but  that  further  proceedings  under  the  attachments 
should  not  be  taken  in  Hooghly  and  Dinagepore  until  the  re- 
sult of  the  completed  execution  in  Moorshedabad  was  known. 
It  has  been  already  pointed  out  that  the  procedure  of  the 
Code  contemplates,  in  the  case  of  lands,  the  issuing  of  separate 
orders,  subsequent  to  the  attachment,  for  the  sale  or  other  dis- 
position of  them. 

A  more  important  point  involved  in  the  case  is  whether  the 
transmission  could  be  made  to  the  three  Zillah  Courts  concur- 
rently, for  th»«  purpose  of  execution.  On  consideration  of  the 
Code»  their  Lordships  can  find  nothing  to  prevent  this  being 
done.    On  the  contrary,  the  procedure  is  well  adapted  to  allow 

32 
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1872      of  ii}^  ami  of  its  being  done  mo&t  benefimally  for  ibe  cro£to9. 
SabodTproI  and  wifihoat  injastice  to  tbe  debtor.    If   it  were  not  so,  the 
BAUD  MuLLicK  ^ebtor  might  be  able  to  get  rid  of  bis  property  before  it  could 
liUToflinMFDT  be  fttlbacbed.    On  the  other  handi   there  is   provision  for  tha 
fiiiro  Doooim  protection  of  the  debtor,    for  the  issuing  of  the  executioa  in 
more  [^ahs  than  one  is  made    subject   to  the    control  of  the 
Judge^  who  may  refuse  to  do  so,  where  he  saw  thei^  was  ''  any 
sufficient   reason    to   the    contrary''    (s«  286).    Agian,   after 
the   attachments  have  been  granted,  if   there  should  be  l^^y 
ground  of  complaint^  the  debtor  and  any  par|iies  interested  myr 
apply,  under  the  provisions  of  tbe  Code,  to  remove  or  stay  pro- 
ceedings under  them.    It  would,  no  doubt,  in  many  cases,  be  a 
right  exercise  of  the  discretion  of  the   Court  not   to  act  on  tbe 
power,  and  to  refuse  to  send  a  decree  for  eonourrent  execution 
into    several   places;    and  when  it  did  act  on  it>  it  woul^^^ 
in  many  cases,  proper  to  impose  terms   on  decree-holdersi  that 
they  should  not  proceed  to  sale  under  all  the  attachments a^eace. 
This  is  really  what  was  meant  to  be  done    here,   although   it 
was  not  done  in  a  very  good  and  satisfactory  form* 

The  case  is  thus  reduced  to  the  objeotioo^  that  a  copy  of  tbQ 
decree  was  not  transmitted  to  Dinagepore.  The  High  Court  rest 
their  first  judgment  on  the  ground  that  no  copy  of  the  decree  or 
of  the  certificate,  that  satisfactionhad  not  been  obtained.was  sent. 
The  latter  document  clearly  was  sent.  In  the  judgment  on  re« 
view,  Mr.  Justice  Jackson  came  to  the  conclusion  that  both  were 
transmitted.  Mr.  Justice  Kemp  alone  retained  his  former  view. 
Assuming  that,  if  no  copy  of  the  decree  was  sent,  the  attach- 
ment made  at  Dinagepore  would  be  without  valid  authority, 
which  their  Lordships  do  not  find  it  necessary  to  determine,  it 
lies  on  the  defendant  to  prove  that  it  was  not  transmitted.  T^e 
Judge  at  Dinagepore  acted  on  the  certificate  by  attaching  the 
lands,  and  afterwards  sold  under  that  attachment.  The  maxim, 
therefore,  omni%  prcesiimimtur  rite  esse  acta,  must  prevail  until 
the  contrary  is  shown.  It  certainly  is  not  shown  by  the  docu- 
ment of  19lh  March  1864  (1),  for  it  is  there  stated  that  '*  cer- 
tificates, ifec,"  were  sent ;  nor  by  the  memorandum  of  the 
attachment  (2)  which  refers  to  the  rubakari  "  and  other  papers*' 

(1)  Ante,  p.  218.  (2)  Dated  29th  June  1861,  ante,  p.  219. 
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i»ntig  anived.    On   the  contrary,  it  may  b6   presumed  from       ^^^^ 

them    that    all  necessary    documents  were    transmitted.    It  19  Samodx  fro. 

said  that  it  must  be  inferred  from    the  order  whioh  preceded  ^^     ^^*^^ 

the  document  of  the   19th    March  that  it  was    not  intended'to  ^^mnamr 

Sing  DooGua 
send  the  dopy   of    the   decree  to  Dinagepore.    This,    perhaps,  Ai«i>^AifOTa«s^ 

majr  he  inferred  from  that  document  taken  alone,  but  it  would 
noTbe  safe  to  act  on  such  an  inference  to  annul  the  attach^ 
ttient  and  sale,  especially  when  it  is  consistent  with  the  language  . 
6f  tihe  fsubsequent  documents,  that  the  copy  was  sent  with  the 
oAer  papere  on  the  19th  of  March  ;  or,  at  all  events,  before  the 
altaohment  was  made. 

On  the  whol0,  their  Lordships  consider  that  the  appeal  should 
Be  allowed ;  and  will  humbly  adyise  Her  Majesty  that  the 
decree  of  the  High  Court  should  be  reversed,  that  the  decree  of 
the  Principal  Sudder  A.meen  should  be  executed,  and  that  the 
appdlKaM  should  have  the  costs  of  the  litigatioa  in  India  and  of 
this  uppeal. 

Appeal  allo^iL, 

Agents  for  appellants  :  Messrs.  Watkins  and  Latiey. 
Agent  for  respondents  :  Messrs.  Walters  and  OusK. 


FUJiL  BENCH. 


Before  Sir  RUhrd  OaucK  Sif.,  Oki^  Justice,  Mr.  Justice  L.  8,  Jackson  1*872* 

Mr.  Justice  Glover ^Mr.  Justice  Miiter,  cmdMr.  Justice  Pdntifex.  Dec.  2. 

CAIiLT CHU.UN  MULLIOKt^.BHUGGOBUTTY  CHURN  MULLICK. 
IjtTHB  MATTKarOF,  XHB  PETITION  OB  BENUD  BBHARI  MULLICK. 

Ae€LL  of  1658— 8J9tmiu  I^esident  anddortneile^in  Oailcwiia,  Majarity  of 

w    The  age  of  majocity  of  a  Hinda  resident  and  domiciled  ,iii|tlie  town  pf  Calontta      See*afoo 
and  tmi  poaBesaed  of  aiur  property  ia  the  mofasail,  le  the  end  of  fifteen  years.  ^^'  B.L.B.  741 

12B.L.B.35d 

The  following  qnestions  were  referred  on  Angust  21fl(;^  1872^ 
by  Macpherson,  J.,  for  the  opinion  of  a  Full  Bench :— - 

1.  **  What  is  the  age  of  majority  of  a  Hinda  resident  and 
domiciled  in  the  town  of  Calcatta>  and  not  possessed  of  any 
property  in  the  mof  ussil  ? 
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^^  2.    Tawhat  extent  does  Act  XL  of  1858  have  operation  on 

OalktOhvbm  persons  resident  m  the  town  af  Calcutta  ?" 

MuLuoK         rpj^^  grounds  of  reference  were  stated  as  follows  :— 
Baw^urrr     ft  The  petitioner^  Bennd  Behari  Mollick^  is  entitled  to  hava 
UvjsucK.    certain  moneys  which  are  now   in  Court  in  tho  hands  of  the 
j^"^       Beceiver  paid  over  to  him  on  his  attaining  majority.    He  applies 
MATT^^or    for  payment  of  the  money    now,  on   the  ground  that  he  has 
orBBHvp    attained  majority.    He  states  in  his  petition  (which  is  verified  ^— 
MuuAOK.     ^  '^^^  y^^  petitioner,  is  a  resident  of  Calcutta  from  his  birib 
and  domiciled  therein,  and  that  Bomanath  MuUiok,  the  ^ther 
of  your  petitioner,  ¥ra8  also  a  resident    of  Caloatta  and  domi- 
ciled therein,  and  that  pour  petitioner  has  no  properties  situated 
in  the  mofussil ;  that  your  petitioner  is  of  the   age  of    sixteen 
years  and  six  months,  and  has  therefore  attained  his  OMbjority.' 

This  raises  the  question  whether,  under  Act  XL  of  1858^ 
eighteen  is  the  age  of  majority  of  Hindus  resident  and  domiciled 
in  the  town  of  Calcutta,  and  not  possessed  of  property  in  the 
mofussil. 

Until  quite  recently  sixteen  was  always  denned  to  be  the  age 
of  majority  among  Hindus  in  Calcutta  :  but  doubts  have  been 
entertained  on  the  subject  since  the  decision  of  the  Full  Bench 
in  the  case  of-  McuLhustidan.  Manji  v.  Debigobinda  Newgi  (1)  ; 
and  in  Jadunath  Mitter  v.  Poyle  Chand  Butt  (2),  Phear,  J., 
held  that,  by  the  operation  of  Act  XL  of  1858,  the  period  of 
minority  extends,  among  Hindus,  to  eighteen  years,  as  well 
within  the  oricrinal  civil  jurisdiction  of  the  High  Court,  as 
within  the  jurisdiction  of  tlie  civil  Courts  in^the  mofussil.  More 
lately  the  same  learned  Judge  held  in  ilrc^r  v.  Wathim  (3) 
that  an  Eurasian  in  Calcutta,  who  is  not  an  European  British 
subject,  comes  under  Act  XL  of  1858,  and  therefore  attains 
majority  at  eighteen  years. 

llie  question  was  raised  before  me  (but  not  decided)  in  the 
case  of  In  the  goods  of  Oungapraaad  Oosain  (4),  and  also  before 
the  Appellate  Court  in  the  same  case  on  appeal  (5).    In  bis 


(1)  1  B.  L.  R.,  F.  B.,  49.  (4)  4  B.  L,  R.,  App.,  43. 

(2)  7  B.  L.  B.,  607.  (5)  5  B.  L.  R.,  80. 
13)8B.L.R.,372. 
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judgment  in  the  case  of  Kamtkhapraead  Boy  v.  SrimatiJagor       ^^^ 

damba  Dasi   {!),  Markby,  J.,  states    that  w,  in    the  conrse^of  Callt  Chuem 

eyidence,  it  appeared  that  one  of  the  parties  was  of  the  age  pf  ^^^^'^^ 

MYenteen  years,  *'  and  as  it  has  been  held  that  a  Hindu  does  BHuoooBum 

not  come  of  age  till  eigliteen,  he  had  ordered  a  gnardian  for  mullj^ 

him  to  be  appointed,  Ac,"  , — 

'^^         ^  Ik  TBS 

It  appears  to  me  that  Aot  XL  of  1858  was  intended  to  apply  ^^™^  ^' 

to  the  mofossu,  and  not  to  persons  in  the  town  of  Calcutta  and  os^Bsnud 

not  possessed  of  property  in  the  mofnssil,    Bnt  the  matter  is  h  uvj^k. 
yerj  important  one,  and,  therefore,  I  refer  it  for  the  decision  of 
a  FnU  Bench/' 


The    Advocate-  Oeneral,  ofiFg  (Mr.  Paul  and  Mr.     Woodroffe 
for  the  petitioner. 

Mr.  Lowe  for  the  plaintiff. 

Mr.  Kennedy  for  the  defendant,  who  was  the  petitioner's  gnar- 
dian. 

Mr.  FhilUps  for  the  Receiver. 


The  Advocate-^Oeneral'^HhQ  title  of  ^ct^  XL  of  1858  cannot 
be  taken  into  consideration  in  construing  the  Act — 7  Bac  Abr., 
452.  To  ascertain  the  purposes  of  the  Act,  we  must  look  at  the 
Begnlatjions  repealed  by  s.  If  and  in  lieu  of  which  the  Act 
was  passed.  AU  those  Regulations  relate  to  the  mofnssil.  S.  29 
of  Act  XL  of  1858  says:—"  The  expression  ^Ciril  Court/  as 
used  in  this  Act,  shall  be  held  to  mean  the  principal  Court  of 
original  jurisdiction  in  the  district,  and  shall  not  include  the 
Supreme  Court ;  and  nothing  contained  in  this  Act  shall  be 
held  to  effect  the  powers  of  the  Supreme  Court  over  the  person 
or  property  of  any  minor  subject  to  its  jurisdiction."  Then 
8.  26  defines  [who  are  minors  for  the  purposes  of  the  Act.  A 
person  who  has  no  property  would  not  be  within  the  scope  of 
the  Act,  nor  would  he  be  disentitled  to  sue  for  work  and  labor 

(1)6B,L.B„517. 
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1B72       done  after  be  has   attained  the  age  of  sixteen.     [Jicicsoir^  J.. 

Cally  Churn  referred  to   8.  2,]     I  submit  that  the   Act    merely   relates  to 
MtrtLioK    tie  oase  of  Hindus  holding  property  in  the  mofussil.    The  view 

Bhttgqobottt  taken  by  Pfaear^  J.^  in  JddwncUh  MUter  v.  Boyh  Ohand  Duit  {!), 
j^LMCK     ^  inoorrect.     It   rests  on  a  fallacy   resulting  from  his  having 

taken  the  title  aud  preamble  of  the  Act^   and   drawn  an  argn- 

Mattkhof  ment  therefrom  ;  bat,  as  I. have  already  shown^  the  title  oannot 

^*'bb^^''  be  looked  nt,  and  the  preamble  leaf's  rather  to  an  inferenoe  con* 
Bkhari     trary  to  that  drawn  by  his    Lordship* 

MuLLiBK.       It   is  said  in  that   case  that,   if  the    Court  holds  Oat  the 
period  of   majority  in  the  presidency    town  is  sixteen  years> 
there  would  be  an  anomaly  ;  but  there  mnst  be  anomalies  whera 
two  separate  Courts  have  to  apply  difEereot  laws.  From  the  very 
commencement  the  Legislature  has  guarded  itself  against  interfar-* 
ing  with  the  law  of  Hindus  in  presidency  towns.    Had  it  intended 
to  make  eighteen  the  age   of  majority  for  all  .pnrposea  in  Oal* 
cutta^  it  would  have  expressed  that  intention  in  clear  language, 
but  not  only  has  it  omitted  so  to  do,  bat  the  whole  Ustofj  of 
Legislature  on  the  subject  shows  that  such  was  not  its  intention  ; 
the  Succession  Act,  the  Hindu  Wills'  Act,  and  both  the  Limita- 
tion Acts  specially  fix  the  age  of  majok^ity  for  the  pniX)Ot^  of 
those  Acts  respectively ;  this  would  have  been  unnecessary  if 
Act  XL  of  1858  had  once  for  all  fixed  the  age  of  majority  at 
eighteen.    The  worda  "for  the  purposes  of  the  Act"  are  words 
of  '  restriction  limiting  the  application  of  the  Act  to  those  cases 
only  in  which  the  Act  itself  is   invoked.     [Couch,  C.J. — The 
Full  Bench    decision  in  MadhusiLdan    Manji  v.  DebtgcXnnda 
Newgi  (2)  goes  beyond  that,  and  we  are  bound  by  the  Full  Bench 
decision.]  I  do  not  think  that  that  ha^  been  the  (nvariablQ  prac- 
tice, for  instance)  in  the  case  of  Mahomed  Akit  r.  Asadunhissa 
Bibee  (3),  a  Full  Bencli  decision  was  afterwards  set  aside  by  a 
Bench    of  six   Judges     [Jackson,   J. — ^In  that   case    it  was 
held  ttiatthe  minutes  written  by  three  Judges,  whp  had  retired  or 
wei^  no  longer  members  of  the  Court,  could  not  be  looked  on  as 
judgments  so  as  to  influence  the  decision  to  be  given  on  appeal*. 

(1)  7  B.  L.  B„  607.  (3)  f  W.  B.,  1. 

(2)  1 B.  L-  B.,  F.  B.,  49, 
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Bj  a-  Tvh  (1)  passed  in  July  1867,  every  decision  of  a  Poll  Benob       W^ 
ia  to  be  treated  as  a  conclusive  authority  npon  the  point  of  law  q^llt  Chukm 
or  usage  having  the  force  of  law,  determined  by  the  Pull  Bench,     Mullio* 
Qnles|  it  be  (subsequently)  reversed,  or  a  contrary  rule  be  laid  Bsuooobutt 
down  by  the  Privy  Council.    Oouoh,  C.  J.— It  would  be  better    j^^^fcB. 
in  future  if  it  wei*e  strictly  the  practice  i/o  consider  that  a  Pull        — 
Bench  decision  settl^  the  law.]     I  would  only  draw  the  Court's   kattbr  or 
attention  to  the  fact  that  the  High  Court  of  Bombay  has  ruled  ^^  ^^to" 
differently ;  see  the  supplement  to  Thomson  on  LimitatioQj  p.  7      Bk«au 
vote.    InilrcAarv.  Tra<Wrw(2),  Phear,J.,   heldthatActXLok    ^''^'''''• 
18S8  was  applicable  to  Eurasians.    If  that  is  correct,  the  Act 
doesaffjBct  the  powers  ol  this  Court.    In  In  the  ffoods  of  Qttnga^ 
jpraaad    Qoaain    (3),    Maqphersou,  J.,    though    he  refuses   to 
express  any  opinion  on  the  point,  does  seem  to  think  that  Act 
XL  is  a  mofuBsil  Act. 

No  objectiop.  was  raised  either  on  behalf  of  the  plaintiff  or  of 
the  guardirn  to  the  order  prayed  for, 

Mr.  PhiUips  for  the  Receiver .-^It  is  not  disputed  that  the  pre- 
amble of  Act  XL  of  1858  may  be  considered  in  construing  the  Act. 
The  preanible  is  followed  by  a  series  of  provisions  describing  how 
the  Ottil  Courts  are  to  aot  in  respect  of  the  property  of  minors 
But  the  Act  does  not  affect  the  powers  of  the  Supreme  Court 
which  all  along  has  a  similar  jurisdiction  in  respect  of  Hindus 
in  Calcutta.  The  Act,  I  submit,  recognizes  those  powers,  whil^ 
it  brings  persons  in  the  mofussil  under  the  jurisdiction  of  the 
Civil  Courts,  The  Pull  Bench  decision  recognizes  the  appli- 
cability of  the  Act  to  persons  with  respect  to  whom  its  provi- 
sions might  be  put  in  force  although  none  of  its  provisions  have 
in  fact  been  put  in  force,  and  it  may  well  be  that  s.  26  was 
intended  to  define  the  age  of  maj  irity  both  for  the  Civil  Courts 
in  the  mofussil  and  the  Supreme  Courts  in  presidency  towns 
In  Jadunaih  Mitter  v.  Boyle  Ghand  DM  (4),  Phear,  J.  answered 

(1)  RuU  passed  July  1867.—"  Every    mittce  of  ihe  Privy  Coancil.     A  FuU 
dediion  of  »  Full  Bench  shall  be  treated    Bench  shall  consist  of  not  less  than  fir^ 
asaoondusiveanthorifcy  upon  the  point    Judges."  Sea  Broughton's  Civil  Proce- 
of  law,  or  usage  having  the  force  of  law,    dure,  4th  edition,  App.,  710. 
determined  by  the  Pull  Bench,  unless  it        (2)  8  B.  L.  R.,  872. 
be  (subsequently)  reversed,  or  a  contrary        (3)  4  B.  L.  R.,  App.,  48. 
rule  be  laid  down  by  the  judicial  Com-        (4)  7  B.  L.  R..  at  p.  614. 
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^^^*        the  argnment  that  his  coDstmotion  oiF  the  Act  wovlA  affect  the 

GiLLTOHuitir  powers  of  the  Coart  by  observ  ng  that  it  woold  only  extend  the 

HuLucK     period  of  time  daring   which  those  powers  could  be  exerted ; 

BHuoooBtrm  bnt  there  is  yet  another  answer^  viz.'  that  any  alteration  i^  the 

MfrtxicF,    *8f®  ^f  majority  can  only  affect  the  status  of  person  who   are 

minors ;  the  power  of  the  Conrt   over  minors  will  be  the  same 

KATrsB  or  but  the  persons  who  are  minors  will  be  different.  [CoucH^  C.J.— 
^"or^BBKUD^  ^*  *^®  Conrt  could  not  order  the  property  under  its  oontrol  of 
Bbhabi  a  person  under  eighteen  to  be  made  over  to  him^  that  would  be 
affecting  the  powers  of  the  Conrt.]  I  submit  not;  it  could 
scarcely  be  said  that  the  powet-s  of  the  Court  orer  infatnt 
foreigners  subject  to  its  jurisdiction  would  be  affected  by 
a  law  of  their  native  country  which  should  alter  tiie  age  of 
majority.  The  argument  against  the  construction  put  upon  Act 
XL  by  the  Advocate-General  derived  from  the  inconvenience 
which  would  arise  from  the  same  person  having  a  double  status 
is  a  very  strong  one  if  admissible. 


The  Advocate-Oenerat  did  not  reply  on  the  argumente  as  tq 
the  extent  of  Act  XL  of  1858 ;  bnt  submitted  that  the  true  oou-* 
struction  of  the  rule  referred  to  by  Jackson^  J.»  was  that  the 
decision  of  a  Full  Bench  might  be  reversed  by  another  Full 
Bench.  [Couch,  C.J.— -Only  where  it  has  been  reversed  by 
the  Privy  Council.] 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was^delivered  by 

Couch,  C.J.  (who,  after  reading  the  questions  referred,  con- 
tinued).— Having  heard  these  qaestions  argued  by  the  Advocate- 
Creneral,  who  appeared  for  the.  petitioner,  we  thought  it  advis- 
able before  giving  our  opinion  to  learn  what  rule  had  been 
followed  by  the  Supreme  C  mrt,  and  afterwards  by  the  High 
Conrt  since  the  passing  of  Act  XL  of  1858,  and  before  the 
decisions  mentioned  in  the  order  of  reference.  We  therefore 
cansed  a  search  to  be  made  among  the  records  of  the  Court  on 
the  Original  Side,  and  the  result  of  it  is  this  : — 
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In  Xeeru^  Gkunder  Sirec^  r.  BohdkBr  Ohase,  a  report  was       ^^^ 
made    by  Morgan,    J.,    on    the   2Jiid    of  April  1868,  finding  OAtLY  Onim.^ 
thai  Ae  infaiit  plaintiff  Bhoobuninobii   Grtos^  had  attained  his     ^^^^^^ 
fan  aire  of  sixteen  yeaw;  and  an  order   dated  the  athof  Hmj  DHnaaoBorrt 
1868  was  aflode,  discharging  the  Hext  friend  of  the  plaintiff,  and    Muluck. 
allowing  hftn  to  proseonte  the  snit.  Ihtbs 

In    De^endBr  Uarain  Bog    v.  Ohhoy    Churn  Sen  it  having  ||JJ|^5mTwii 
been  proved  by  affidavit  that  the  plaintiff  had  attained  the  age   ^of  Bbmuo 
of  sixteen  years,    an  order  was  made  on  the  15th  December  1 863     nu^sit. 
discharging  the  next  friend  of    the  plaintiff,  and  allowing  him 
to  proseonte  the  enib. 

In  Anwnda  Oop<U  Duti  v.  Th$  Secretary  of  state,  Levinge; 
J.,  made  a  report  dated  30th  January  1864^  finding  that  the 
def^ldant  Bhoobunmofann  Dutt  had  attained  his  full  age  of 
BixteDB  years*  on  which  an  order  was  made  on  the  25th  of 
February  1864,  directing  the  defendant's  share  oi  the  ftind 
in  Conrt  to  he  paid  to  him. 

lu  Anund  Lall  Dutt  v.  Sreemutty  Monomohun  Dossee,  an 
order  was  made  on  the  25th  of  August  1864,  discharging  fch^ 
next  friend  of  Anund  Lall  Dutt,  and  allowing  him  to  continue 
the  suit)  as  he  had  attained  the  age  of  sixteen  y^ars. 

In  Monohur  J}q6s  v.  Butlub  Do9s,  an  order  was  made  on 
ihe  liiik  of  Janaary  1867>  diacharginfi;  the  Beoeiver  as  to 
Bao^issen  Dose's  ahare  of  the  ptroperty«  and  directing  his 
ahare  to  be  delivered  to  him,  he  having  attained  the  age  of 
sixteen  years,  In  the  same  suit  a  like  order  was  made  on  the 
lObh  of  September  1868,  as  to  Badhakissen  Doss's  share  of  thd 
property,  he  having  attained  the  age  of  sixteen  years. 

In  PertGib  Chunder  Sett  v.  Tacoor  Da8$  Sett,  an  order  wa9 
made  on  the  23rd  of  March  1871.  discharging  the  Receiver, 
a^nd  directing  the  plaintiff's  share  of  the  property  to  bedeHveted 
to  him«  as  he  had  attained  the  age  of  sixteen  years. 

In  Monmothcmauth  Day  and  Onaiknauih  Day  v.  Auahoo^h 
Day,  a  report  was  made  by  gir  Charles  Jackson  on  the 
24tbof  September  1862,.  which  found  that  the  plaintiff  Mon- 
mothonai^th  Day  had  attained  the  full  age  of  sixteen  years,  and 
an  order  was  made  on  the  14th  of  June  1866,  directing  the 
arrears  of  maintenance  and  future  maintenance,  to  be  paid  tahim 
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1872  oat  of  the  f  and  in  Court.  In  the  same  Bait  a  report  by  Ph«iar, 
Gallt  Chubn  ^*9  was  filed  on  the  8th  of  Angoat  18R6/  finding  tbit  the  qAbt 

MuLLicK  plaintiff  Onathnaoih  Day  had  attained  his  fnll  age  of  mxteen 
;BRvaooBUTT  years)  and  an  order  was   made   on  the  2nd   of  Jf aroh  18679 

HmxrcK.    directing  the  arrears  of   maintenance  and  fntnlfe  miftiaAeoanoe  to 

iwTHi      ^®  ^^^^  ^  ^*"^  ^^*  ^*  *^®  ^^^^  ^^  Court.    Then,  in  the  same 

MATTSB  ov    suit^  an  order  was  made^  dated  the  8th  of    August  1872,  dis- 

'""  Bi^^  charging  the  Receiver,  and  directing  the  property  in  hie  hands 

Bbhaki     to  be  delivered  and  paid  to  the  plaintiffs* 

Boae  V.  Sreemutty  Komulmonee  Dossse,  Otool  Ohunder  Bose 
having  attained  the  age  of  sixteen  years  Bn  order  was  made 
for  the  discharge  of  the  next  friend. 

In  Sreemutkf  OohincUoondery  Dabee  v.  Hem  Chimder  OoestUn 
and  Ocpaul  Ohunder  Qo8$ain^  an  order  was  made  on  the  I6th 
of  December  1871,  discharging  the  guardian^  ad  litem,  Gopaul 
Chunder  Gossain  having  attained  the  age  of  sixteen  years. 

In  another  suit,  Sreemutty  Unnopooma  Dossee  v.  Bhoobun 
iiohun  Neoghy,  an  order  was  made  on  the  19th  of  Septem- 
ber 1872  for  the  discharge  of  the  next  friend,  the  plaintiff 
having  attained  the  age  of  eighteen  years ;  and,  8ubse<][uently 
in  another  case  {In  ths  goode  of  prasdnno  Ooomar  Tagore, 
deceased),  on  the  20tli  December  1872,  on  the  statement  that  the 
guardian  of  the  infants  had  declined  to  aet  further,  and  that 
one  bt  the  infants  had  attained  his  majority  or  age  of  18  years 
an  order  was  made  that  another  guardian  should  be  appointed 
for  th^  other  persons  who  were  still  infants. 

It  seems  that,  until  the  order  of  Markby,  J.,  in  the  ease  of 
Kamilchaprasad  Boy  v.  Srimati  Jagadamha  Dasi  (1),  the 
age  of  mojority  of  a  Hindu'  resident  in  Calcutta  was  considered 
in  this  Court  to  bo  sixteen  years.  It  does  not  appear  that  there 
was  any  argument  upon  the  question  before  Markby,  J.,  made 
the  order  whioh  he  refers  to  in  bk  judgment  in  Kamikhaprasad 
Bot/vi  Srimaii  Jagadamha  Dasi  (1).  In  the  argument  in 
Jadunath  Mitterv.Bolye  Chand  Du^^  (2),an  unreported  decision 
of   Norman,  J.,   to   the   same  effect   isqnoted,  but  the  date 

(I)  5  B.  L,  B.,  503,  at  p.  517  (2)  7  B.  L.  B.,  607. 
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of  it  »  Bot  given.    In  the  caas  before  Phear,  J.,  Jadunath       ^^^ 

MUUrv.  Bolge   Chand  I)utt{l),  the    qaestion    was    argned^GALLTCauRN 
mnd  the   decision  reserred.    This    was    in  Angnst  1871,    from        ^ 
which  time  it  seems  that  decision  has  been  .followed.     In  con-  ^^®^"^J^ 
Bidering   the  qnestions  referred    to  ns,  we  cannot   overlook  the    .iiuixicu:. 
fiact  that  for  more  than  ten    years  after  the  passing  ef    Act  XL      i^Trii 
of  1868,  the   Judges  of  this   Oonrfc  sitting  on    the  Original  Side    matme  of 
did.  not  consider    that  it  had  made    any    alteration   in   the  law     of  Bekitd 
administei^ed  by  this  Conrt  on  its  Original  Side  as  to  the  age  df    i^^,^^. 
majority  of  Hindus  which  had  been  held  in  the  F'npreme  Courts 
Noeoor   Byeaek    v.  Oopaulchund  Seal  (2) — to  be  '  sixteen  years. 
And   no  doubt  this  view  of  the  law    must  have  been  frequently 
acted  npon    during  those  years*  and   many  titles  to    property  in 
Oalcatto   must  depend   upon  it.     However    great  the  inconve- 
niences which  would  arise  from  our  coming  to  a  decision  invalid- 
ating those  titles   might  be,  we  should  be  bound  to   do  so^  if  the 
conatmction  of  the  Act  were  clear  ;    but  if    it    is  doubtful,  this 
inconvenienoe  may  be  a  reason  for  following  what  we  may  regard 
as  the  contemporaneous  exposition  of  tiie  Ad 

The  question  depends  upon  what  is  meant  in  s.  26  by  the 
words  **  for  the  purposes  of  this  Act,  every  person  shall  be  held 
to  be  a  minor,  who  has  not  attained  the  age  of  eighteen  years.V 
The  title  of  the  Act  is  '*  an  Act  for  making  better  provision  for 
the  care  of  the  persons  and  property  of  minors  in  the  Preisidency 
of  Fort  William  in  Bengal.^'  H  we  looked  only  at  the  title  and 
8.  26»  we  might  say  that  the  town  of  Calcutta  was  within 
the  purposes  of  the  Act,  it  being  included  in  the  Ptesidency  ef 
Fort  William.  But  the  title  of  an  Act»  although  it  may  somie- 
times  aid  in  the  construction  of  it,  is  not  a  safe  expositor  of  the 
laWj  being  often  loosely  and  carelessly  inserted.  And  there  ia 
the  established  rule  that,  in  the  exposition  o£  Statutes,  the  inten- 
tion is  to  be  deduced  from  a  view  of  the  whole  and  of  every  part 
taken  and  compared  together.  The  general  statement  in  the  title 
and  preamble  of  the  Act  is  not  sufficient  to  show  what  are  its  |)ur- 
poses.  We  must  look  for  them  in  the  provisions  which  are  made 
in  it.    The  purpose  is  stated  generally  ia  s.  2,  viz.^  the  subjeet- 


(1)  7  B.  L.  B.,  007-  (2)  Mor.  Rep.,  S2. 
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IBT2       ing  to  the  jurisdiction  <^  tho  Oivil  Oatsci  the  eftrt  of  the  t>eM4ui 

CAfcLtCbYKK  of  all  minors  (except  Earo^^ean  British  Subjects)  and  the  cbirge 

MtJUitck     of  their  property,  except  proprietors  of  estates  "  who  have  beena  or 

BBooooBurrT  shall  be  taken  nnder  the  protection  of  the  Coart  of  Wards.''  The 

imuttc     s^<^^ions  which  follow  contain  provisions  for  effecting  this>  asd  are 

*    followed  by  s.  26.    We  think  the  word  "  purposes"  there  refers 

UArm^    to    the  provisions  in  the  preceding  sections.    Then  s.  29  defines 
ras  PSTRidM  the  expression  **  Civil  Court"  as  used  in  the  Act  to  be  the  prin- 
^    BiAAii      cipal    Court  of  original   jurisdiction  in  the   district,  and  not  to 
Mbllwk.     in^jiade  the  Supreme  Court.    Consequently,  none  of  the  powers 
conferred  by  the  Act  could  be  exercised  within  the  jurisdiction 
of  the  Supreme  Court.The  proviso  that  nothing  contained  in  the 
Act  should  be  held  to  affect   the  powers  of  the    Supreme  Court 
over  the  person  or  property  of  any  minor  subject  to  its  jurisdic- 
tion was  unneoessary,    and  seems    to  have    been  itiserted  from 
abundant  caution. 

We  think  the  coustr notion  which    was  first  put.  upon  the  Act, 
that  it  did  not  alter  the  Hindoo  law  in  Oaloutta  as  to    the  age  «C 
majority^  was  the  right  one ;   and   that  such    a  change  was   not 
intended  by  the    legislative  authority  when  the  Act  was  passed. 
If  it   is  desirable  that    the  law  should   be  uniform    in  Calcutta 
and  the  mofussil,  it  may  be  made  so  by  the  Legislature  without 
affecting  existing  titles,  which  must  be  affected   by  a  decision  oE 
this    Courts  as    we  should    declare  what  the  law  has  been  since 
the  passing  of  Act  XL  of  1858.  As  to  Phear^  J.'s  reason  that  we 
ought  not  to  attribute  to  the  Legislature  the  intention  to  set  up 
lor  the  same  x>ersona  two  standards    of  majority,    one  to  prevail 
in  the  mofussil,  and  the  other  in  Calcutta,  we  think  the  frnsw^r  k 
that  two  standards  have  been  set  up   in  the  Mof  ussil    by  Regu- 
lation XXVI    of  1793,  and    it  was  the    state  of    the  law   imtil 
Act   XL  of  1858  was  passed.    It  appears  to  us  that  tjie  gtovoids 
upon  which  the  Full  Bench  came  to  the  deci^sioo  in  Madhmndi^ 
itc^ngiv.  Debigabinda  Newgi  (I)  do  not  apply    to  the    questions 
before  us* 

We  tiiiak  the  first  question  should  be  answered  by  s&ying  that 
the  ige  of  majority  in  such  a  case   is  the  end    of  fiftt^en   yeart. 


(I)  1  B.  L  R.,  49. 
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The  seiKaid  qodalion  dote  not  arise  io  tbe  oa^^  it  being  stated  tliat       1S79 
the  petitioti^^  has  116  property  in  the  mofussil.     We  will  not  CaixtCburn 
nndertake  now  to  define  to  wtat  extent  the  Act  may  operate     *^^^^»^* 
when  a  person  resident  in  the  town  ol  Calcntta  has  prop^ty  in  BMcdoiBurrY 
tfaa  moftissa.  J''«^«'* 

MULLICK.' 

Attorney  for  the  plaintiff  t  Baboo  Womsh  Chundet  Bantrm.      ^^  •™« 
Atloroey  for  the  petitioned- :  Baboo  &metik  Ohmder  UUter.     T.  b^d'''' 

Bkhari 

Attorney  for  the  petitioners^s  guardian  ;    Baboo  Br^enaih    m^i-i-'ck. 
Chunder. 

Attorneys  for  the  fteceiver  :  Messrs,  Herners,  Sanderson,  and 
Upton. 


OBIGINAIi  OiyiU 


Before  Mr.  Justice  Macpherion. 

aAJMOHUN  BQSB  sjd  AJioraBB  v.  THE  EAST  INDIAK  RAILWAY        ,«., 

COMPANY.  g  fl^^ 

13  4" 
JurisdicUonr-Lenera  Patent,    186^,   cl   12" Act   VTTI   of  18S^,  s- 6-^SuU  for      Nov.  It. 
Land-^NiHfHce^Acts  done  Under   Fdkoen  'eontjtrr^  ly   ihe   Le^islafur^-^  — ^-,— ^ 
B^.  I  of  UOAi^AH  XLII  of  If9i0^%cmd  toAen  for   Fn^Ue   Pi^pw«— 
InjwUtionr^^ikcret^^me  tb  abdte  viN$an€e^Xnborty  to  e^:^* 

The  plaintiffs,  the  owners  and  occnpiera  of  a  house  and  premises  in  Howrah,      S«e  »!«> 
sned  for  an  irtjtinction  to  restrtdn  a  tuisancd  oadse  by  certain  wdrk«h(Sps,forge8,and  ^^^•^•R*  12. 
fifDuieeS  ei^e<9ted  hy  tlM  detfeManls,  and  for  daMag^  for  infaty  done  iher^by. 

The  ^e£ead4iitli  were  a  Ralltviay  Oom^ptkty  inootitorated  itnifer  an  let  of  Parlia<« 
mantfor  the  purpose  of  making  and  maintaining  railways  in  India^  and  by  an 
agreement  (entered  into  ond^  their  Act  of  Incorporation)  between  them  and  the 
Mtoilndia  Company,  they  tl'ere  authorised  and  directed  to  make  and  maintain 
ntch  Tftil#a^  fctatic^s,  dffioes,  Maohinery,  and  Mli^  Works  (cocinetried  'ki&k  makibg» 
maititbiBip£>  and  Woekigttiedrailwi^)  as  the  Baet  India  Ootnpany  migkt  deem 
neo^fcary  or  ezp^ent.  l%e  woritahopif  eomplaiii^  of  Wfre  Greeted  in  1867  under 
the  sanotk>n  of  the  ^^et^ygaljOfTeramest  on  lao^ptrchajed  fyy  the  Qotensnent  in 
1854  for  the  purposes  of  the  railway  nnder  Regulation  I  of  1824  and  Act  ^LII 
df  1890,  «nd<lHiiak  hadiM^n  teld»  <Pr^  t6  the  d^endMts. 

Mkldy  tb»t  iibe  ^turae  rt» jptfy^fonam^  apdEUot asnit '^orlaid  orother  inMi«tfeal]e 
property/'  within  the  meaning  of  oL  12  of  the  Letters  I'atent,  186^,  or  of  s.  6  ef 
Act  VIII  of  1859. 
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1871  MM  fnter,  s nniattios  bariBg bMDfiroved  to  wdtt^ttet  is  to uj,tnAt 

— a&oe  M  matoisbilly  interfered  with  the  ordinary  comfort  of  human  exiattnoe  in  ^ 

^^M^^   hooae  and  caoaed  senfible  injary  to  the  property  of  the  plaintifis,  the  defendanta 

f,^  ooald  not  plead'laohea  or  aoquiesoence  on  the  plaintifEs*  part^  as,  npon  the  plaintHb 

E.  1.  a.  Ca  eomplMninglm  May  1870,  the  ctefendantk  badadmlttad  that  ihere  waasttnlnnce^ 

and  had  np  to  Jnne  1871  made  Tariou  eiforte  to  abato  it.  Nor  oonld  thetfrfWriMJa 

eeoape  liability  on  the  ground  that  the  nnisanoe  had  been  oansed  by  them  in  the 

reaiaonaUe  eieroiee  of  powers  ootiCerred  npon  them  by  the  LogialaAore. 

An  injanctlon  was  granted  restraining  the  def^dants,  and  liberty  to  apply  was 
reser?e4flithadi^sree.  On»motiaiit;9^tliedefendaot8»anpported  byanalUiTit 
showing  the  alterationa  whioh  they  propoaed  to  make  with  the  view  of  abating  the 
naiaanoe^  and  aUc^ng  that  a  feried  of  tl^ree  montba  waa  ;reqnked  to  oar^y  out 
these  alterationa,  and  that  a  refnaal  to  grant  thia  time  wonld  neoeasitato  the  doainf; 
of  the  Oompany'a  workahopaand  wonld  occaaion  great  inoonvenienoe,  the  Conrt 
granted  the  time  asked  for,  on  the  conditions  that  the  defendants  paid  the  costs 
of  the'applicatioik,  and  did  all  they  poaaibfy  oonld  in  the  meanwhile  to  preten 
annoyance  to  the  plaintiffs. 

Thk  plaintiffs  in  this  case,  the  owners  and  oocnpiers  of  a 
honse  and  premises  in  Chanlmaree  Road,  Howrah,  sned  for  an 
injonction  to  restrain  the  continnanoe  of  a  nnisanoe  arisinfc 
from  certain  furnaces,  chimneys,  forges»  and  other  works  erected 
by  the  defendants  in  1867,  opposite  and  close  to  the  plaintiffs' 
premises,  and  to  recover  damages  for  tike  injary  done  thefefay. 
The  plaintiffs  stated  in  their  plaint  that  "  by  reason  of  smoke, 
blacks,  and  other  gaseous  effluvia  arising  from  the  said  fire  fur- 
naces, &c.,''  entering  their  honse,  they  were  annoyed,  their  move- 
able property  injured,  and  their  honse  and  prem]9e8  rendered 
unfit  for  convenient  and  comfortable  habitation,  and  diminished 
in  value. 

The  defendant  disputed  the  plaintiffs'  title  to  the  premises 
injured  ;  the  jurisdiction  of  the  Court ;  the  fact  of  the  alleged 
nuisance;  and  the  right  of  the  plaintiffs,  even  if  there  were  a 
nnisance,  to  an  injunction  or  damages  in  respect  of  it,  since  it  had 
been  caused  by  the  defendants  on  land  taken  by  the  Government 
for  the  purposes  of  the  railway,  and  in  the  careful  and  reason- 
able exercise  of  powers  conferred  by  the  Legisktm^  ;  and  they 
contended  finally  that,  if  the  plaintifb  ever  had  any  remedy, 
they  had  lost  it  by  their  laches  and  acquiescence. 

The  defendants  had  previously  raised  the  qpiestioii  of  jnris- 
diction  before  Marl^by,  J.,  in  an  application  to  hsve  the  plaint 
taken  off  the  file  on  the  ground  tibat  the  suit  was  for  land  or 
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M»t  tmmovearble  propettj ;  hvA  his  Lavoblup  had  difuniisod  the ^^^ 

applioatioiii  as    he  was  of  opinion  that  the  suit  was  not  a  suit    Bajiiobuv 
forlatadwidiindi.  12  of  the  Latere  Patent^  186&,«n4j»lB0  that       ^ 
Ua  ftefendaoit  were  ptreoMUy  liable  to  thd  }iiriedieti«  of  the  V.l.B.Cob 
High  Court  by  reason  of  their    oarryiag  on  bosine*  ia  CUonttat 
where  their  chief  offiice  was  situated. 

He  defendant  Oompany  was  inoorporated  under  12  &  13 
Yfot.^  c.  98|  fbr  Hie  purpose  of  makifig  and  maintainiiig  niilways 
in  India^  and  by  an  agreement  of  the  17th  August  1849  ratered 
into  under  that  Statute  between  the  East  India  Company  an^t 
the  Bathray  Company,  the  hitter  was  authorfased  and  directed 
to  make  and  maintain  such  railwaysi  stations,  offices,  machinery 
and  other  works  and  convenieace  (connected  with  the  makipg, 
maintaining,  and  working  the  rf^ilways)  as  mig^t  be  deemed 
necessary  and  expedient  by  the  East  India  Company.  This 
agreement  had  been  subsequMtly  confirmed  by  the  Imperial 
Govemmest; 

The  workshops  cotnphdned  of  were  erected  by  the  defendants, 
ilhder  the  sanction  of  the  B^gpal  Q^overnmetit;  on  Itod  origin-* 
4ny  belonging  (o  tUb  pUintifls'  £ather,and  pui^hased  f  i*oni  him 
by  Gevemment  in  1&54  for  the  purpose  of  ^tiie  railway  under 
Itegldstkm  I  of  1S24  and  Aet  XLU  of  1850,  and  which  had 
beeh  duly  made  over  to  the  defendants. 

At  that  time  the  plaintiffs'  present  house  was  a  mere  bungalow 
witliout  aU  upper  story,  but  since  then  the  plaintiffs  had  repaired 
and  largely  added  to  it.  In  1855  a  portion  of  the  upper  story 
was  built ;  and  in  1864  several  rooms  were  added  both  on  the 
lower  and  upper  flobr^.  The  defendants'  workshops  were  built 
shortly  after^  bnt  they  had  originally  been  used  as  carriage  shops 
and  for  other  purposes  which  'catised  no  nuisance.  Since  1863 
they  Kad,  as  the  plaintiff  alleged,  been  used  in  the  manner  com. 
plained  of.  In  May  1870  the  plaintiffs  Wled  the  defeftdants'  atten* 
tion'to  the  annoyance  arising  from  large  volumes  of  smoke  and 
soot  thrown  out  by  chimneys  recently  erected  by  the  defendants 
opposite  their  premises,  and  which,  at  the  defendants'  request, 
they  pointe4  put,  and  they  subsequently  repeatedly  complained  to 
the  defendants  of  the  nuisance.  In  answer  to  thehr  letters  the 
defendants  replied  that  they  were  taking  steps  to  remove  it^  and 
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ihey  did  ia£act  make  extrasira  aUierottoiiBj  itddng  seireral  new 
ehimtteys  and  raisiag  some  alueady  baii(i»  TUir  andean^oara  to 
provide  a  remedy  1ia#ev^  pravififi  '  iodfaetadlr  Uie  pkintiffa,  on 
B.I.  k.G<K  ^^  ^3^  A^ost  l$7l»  caHed«pen  <diM»eillfer  ^o/sMp' Ae  warki^ 
or  to  alloir  the  plaintiffs  compensattoa;  aad  open  tbetr  refiisal 
the  present  suit  was  brought. 

Theiifsii^  »i^  ^  th<9:  trjai  Wfp^i^Did  f,  pmw^l^  wi^  i 
if  0Q»  Ti^a«  ilf  %Qtionab)e:  iRf^  th^  ;«ait  barr^  l|y.lap9e  o(  tiioa,'; 
$Qd  b»d  ^iie  Qoprlr  }m}fs4ictiop  to  eptertain  i^  : 

Mr.  Kennedy f  Mr.  In^rdn^/  and  Mr.  Wbodraffa  M  the  pbhitifffl;: 

The  AdtomU^Qeneral  offg.  (Mr.  FatfZ),  Mr.  PhifUpB,  and 
Mr.  ^{len  for  the  defendants.' 

Hr.  Kmneiy.f^lh^  plaintiCb'  title  camidt  be  dnllesgad* 
Mere  possession  is  sufficient  to  enable  them  to  maifitoiA  jkibei 
Brnp^Bhuhan  Uchnn^  B^n^rj^'Vf  J^iott  (l).  Ther  ^^tM 
the.  l^nds  were  apqoiredfor  i^  poibHc  porfK)^  woqHnotgiya 
the  d0fa»danti  any  higher  i^igbt  tHeo  tho^et  pQseeoae^  by  m 
ordimtp^.  purohaaer.  The  Qoyeritm^nt  did  nob  oonfop  ojdl  iba 
^eten^inm  ih«  riglits  to  tiei  theifir.land.  to  ibQ>  dl^tobmiyk  <A 
others,  even  supposing .  tbe.  WOrfe  vene  99oed9^y  {^.jftq 
^^cUtenpeof  thQ  railway.  7he  Act  io^oorporating.  the  40fep<}^nt 
i^mpan^  embodies  the  Qompany's  Qla^jis^  Ac(  only^  bat  not 
the  Lands  qt  tiia  RpiU^ays  Clause^  Aqts ;  the.  deC^n^^^i^t^  tjbere- 
fore  have  no  speoifil  ppw^r?  oxccfpt  thosQ  givep  by  th^  first  ^nen- 
tiQii^  Act-r-rAe  King  r.  Pease  (2),  JIvea  thi^t  case  y^e^  ques- 
tioned by  the  Bzcheqoer  Chamber  in  Prcmdy.  The  Btmin^ramiiik 
mnd<jU]f  Bailwiayf  Co^  (3)  [Mr.  i'ftiJ^tii^— That  ja^gm^nt  was 
reversed  by  the  Hqnse  of  Iiords  (4).]  Ihen  seei  Tipping  y.  The 
Si*  Helen's  SmelUng  Co,  f^)«  Ttie  objection  to  jarisdiotion  can- 
not be  Buppqrtfid*  Tb^  8uit  19  in  no  sense  a  suit  {or  If^nd ; 
9fQ   Sft|a  fioo    v»  ifga  Pam    Loo    (6).    [MA^?B;?EaQ^vJ»-rIn 

<iMB.ii.R.,«5.  (4)l:r.,4h;l.,  m- 

<2)4B.&Ad.,^.  (M  4  B.  &  ak,  606. 

W  L.  JU.  8Q.  3.>  2»  (6)  eW,  Bm  CiY.  Bel.,  L 
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Oak4hy  t.  RoH^ttWff  (1),  Malfn^,  T^.^CX,  gfaat^danmjmetion  to       ^^     ^ 

^^raiii  a'tiiaa  frotai  sli6otiikr  o\^6f  a  Moo*  m  tBe^ndrtb  of  ScoF  BAtfMsmim 
Ittbd.    Ifa  owiii^  of  flW  m'oo^  Idfts^    it  to  A,  attd  dnbbeqoeftl*;^  ,,. 

g©«teg'a*btttlerofleT*leadedift  toB.  il  ftp^Kdd  fof  air  fn  jtttittoxi  »-I-B-<^* 
mgWinW  B/A1^  db€&itte*it  on  the  gi^6tirii  tlit  il!  #to  A  |Aii^6ly 

dondtgw  i«  to  tfetvoa:  ftfr'tlfd^liaiBS  «6^a  libtraef  alt  B&rM^kf^ok^ 
[lfticcMtB80B^  X-^lwt  oaaid  ?to^  i^itiovai$  for'  Mai  b^fdi^  th^ 
High  C<Ml7&m  .ther  ootdrolstf  of  its  extraot<dit^ry  Origiiiaf  dfVil 
jumdik^ioit]  Th6  plaintiis  oditiplaiii  not^  nfet^y  of  ther  injary 
to  AQii^  pMmiiisp,.  Uikt  ahofoC  life  pdj^sotHal  iiijtt^y  toKh^tiisMve^; 

The  Adwceii&fGteneral  fob  the  def6iidaiits.-*^Nx>  aciion  ^U  fid 
agaiaet  th^  de{e^aa49>  the^  lantt  hwyioig^  Been  taken  h^  tlie 
(j<>yenrDinettt  fopa'piibli&fMir|>08<S'aodniade  ovehrto  the'  railWay 
Cewipayiyi  And  the^  itoi^ksfabpfci  erected^,  undei^  ihe  ezpk^^ 
■anfitiou.  ot  GovepiHp^tl  see^  7%6' £twgr  ▼.  T^o^d  (S).  Th^rei 
maj(  l;ie  damnum,,  but  no  eotnpenaatiDB  being  provided  by  U^ 
i^n  damn'um'  f^bsipJ^  in^pt/^^iA-^BcmUfon  v.  C?^wtker  (4)^  The 
defaflda^ts  did  ooiabt  in  »  wanbdn  or  arbitrary  mannev^ibnl^did 
tb^irbfBStj  to  D#i»edy  tfai^'  alleged  ilai8anoe«^2%e  London  and 
Hortk'Wesl&m  BbiHwciy  Ool  t.  Bradhy  (%  OrofCr.  th» 
London  and  North-Western  Raihoayi  Co:{6},Va'Aghmv.  Th^ 
Taff  Vale  Bailttfay  Co  .  (7),  The  Manchester  South  Junction^ 
^^BdiltoQifi  Oo.Y.  Fullarion{8),^  and  The  Hainmersikith^and 
Oitif  BaUway-'Oo.  y.  Brand  (9)«The^ plaintiffs  do  not  contend  that 
1lh^  defendants  have' erected  thorir  works  j^ligently,.  btltthbt 
they  had  no  right  to  erect  them'  atr  ail ;  bnt  it  wiLs  necesauy  to 
have  theae  workshops  and'  furnaces  semewhare  dd  iihe'i^iemiflesi 
aad'a«*tlie  defendants  wer9  anthoriaed  to  erect  them,  th^re'is'iio 
actionable  wroi^.^  Savii^  regOrdto  tbe^  position  of  th^precliiseft 
and  tbe  habitus  of  tiie"  natives  of  thi^  couDtryj,  therdwa^  cleearly 
no  nuisance ;  see  the  remarks  of  Wo-jtbury,  L.    C,  in    The    8t. 

(1)  The  case  apt)eard  to  be  unV»et}brfced,       (4r)  2  B,  &  C,  "/OS 
but  the  granting   of   thfe'  ittjnnct'oft   is     (5)  6  Rail  Ca.,  581. 
mentioned  in  a  r0p<»ii  of  f*rfcHbi»phiteed-  (6)  82  L;  J.,  Q.  B.,  113  ;  S.  C,  3 
ingB  betweenthe partite;  seeThe Wfeekly  B.  &  8.,  486. 

Notes  for'Decr*  28^  IStB,  p.  2B5;  (7)  6  R  fi  T^.  673; 

(2)  Coryton.  137.  (8)  14  (J.  B..  K.  S.,  54. 

(3)  4  B.  &  Ad.,  30.  (9)  L.  B.,  4  H.  L.,  171 
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1872  'Helen's  Smelting  Co.  v.  Tipping  (1).  As  to  what  oon9titiit08  a 
RAJMOHrti  nuisance,  see  Crump  v.  Lambert  (2).  The  naisancet  if  there 
®^^*  be  any,  is  of  so  trifling  a  nature  that  the  Coart  oaght  not  to 
E.I.  R/Go.  inteviete^-^Attomey  General  y.  Oee  (3).  The  learned  Coonsel 
also  referred  to  the  following  cABe&^^Sole  v*  Barlgv)  {4),  Odufey 
V.  Ledbitter  {S),  and  Bankart  v.  Hoiighton  (6).  Then  as  to  the 
jurisdiction  of  the  Conrt^  suits  for  fovedosure  or  redenq|>t]oa  ImfB 
been  held  to  be  suits  for  land — Bibee  Jofun  ¥«  Meerza  Muhomed 
Hadee  (7)  and  SreemuUy  Lalmoney  Doeaes  y.  Jwidoenaulh 
6haw(S).,  [MAOPflBfisoify  J.-*-The  direct  object  ofsnchsoits 
is  to  obtain  possession  of  laad^  orfo  perfect  the  phdnttSs'  ikitb.] 
Iftesne  profits  are  in  the  nature  of  damages  for  trespass,  yet  a 
suit  for  mesne  profits  is  within  the  meaning  of  the  Words  '*  suit 
for  land.''  The  fact  that  the  defendants  are  personally  subject 
to  the  jarisdict  ion  will  not  avail  the  plaintiffs  when  the  v^dMie  is 
not  transitory,  Mostyn  v.  Farigas  (0)  was  a  case  of  persdntU 
injury,  and  there  were  no  Courts  in  Minorca  competent  to  deal 
with  the  case,  Penn  v.  Lord  Baltimore  (10)  was  for  specifio 
performance  of  a  contract.  In  cases  of  this  natnre^  the  Gonft 
must  be  in  a  po^ition^  enabling  it  fully,  to  adjust  the  relative 
rights  of  the  parties,  which  it  could  not  do  in  the  present  case  ; 
see  Barrow  v.  Archer  (11), 

Mr.  Kennedy  in  reply— ^It  is  admitted  that  the  defenid- 
ants  are  personally  subject  to  the  jurisdiction.  In  the  oases 
of  Captain  Gambier  and  Admiral  Palliser,  the  Court  of 
King's  Bench  felt  no  difficulty  in  making  the  defendants 
personally  liable  in  damages  for  the  destrubtion  of  property  in 
JNoVA  Scotia  and  Labrador  ;  see  per  Lord  Mansfield  in  Moatyn 
v.  Fahrigas  (9).  See  further  Penn  v.  Lord  Baltimore  (10), 
Angus    v.  Angus    (J2),  Cartwright    v.    Pbttus   (19)*-K)ited  in 

(1  j  11  H.  L.,  642,  at  p.  6^.  (8\  1  L  J.,  N.  8.  319. 

(2)  L.  R.,  3  Eq.,  409.  (9)  1  Smith's  L.  C.  623 

(3)  L.  R.,  10  Eq.,  131.  (10)  2  Ta.  L.  O.,  887. 

(4)  4  C.  B.  N.  S.,  334.  (11)  2  Hyde,  126. 

(6)  13  C.  B..  N.  S.,  470.  (1 2)  West.  Rept  ^ardw.,  23. 

(6)  27  Beav.,  425.  (13)  2  Ch  Ca.,  214. 

(7)  1 1  J.,  N.  S..  40. 


Digitized  byLjOOQlC 


VOL.  X.]  HIGH  COURT.  ^^' 

tlic  note  to  the  leading^  CBSO^-Khalut  Chunder  Ghose'v.  Minto  (1) 'Jl^ 

and  Chihtiman  Nhrayan  v;  Mddhardv  Venkatesh   (2).      The    Eajmohitn 

.....  1  BoflB 

inconvenience  to  the  plaintiffs^  is  an  injury  as  purely  personal  as  v. 

an  assault,  though  aggravated  by  the  injury  to  their  land.  In  E,  I.  R.  C^. 
ELjflanda  v.  Fletcher  (3),  it  is  said  that  the  defendants  having  a 
ataitatory  aqthority,  are  not  liable  for  the  nuisance  unless  negK- 
gence  be  proved :  in  the  present  case  the  defendant's  own  evi- 
dence shows  that  they  were  guilty  of  negligence :  but  apart  from 
this  the  case  cited  for  the  defendants  do  not  support  the  argument. 
They  show  that  the  defendants  can  do  nothing  more  than  is 
expressly  anthoriaed  by  their  Act  of  incorporation.  Acts  of  this 
kind  give  special  powers,  and  the  Courts  have  always  confined 
oovpaniea  strictly  to  those  powers— Jones  v.  The  Festiniog  Bait- 
way  Oo,  (4).  The  defendants'  act  does  not  confer  greater 
powers  on  the  company  than  it  would  give  a  private  individual ; 
DOT  doea  it  pnt  the  East  India  Company  in  the  place  of  .  the 
Legislature  to  confer  such  powers :  besides  which  it  has.  not  been 
shown  that  the  sanction  of  Gk)vernment  was  obtained  for  the 
erection  of  these  particular  forges.  And  even  if  that  were  the 
case,  it  w  >uld  not  justify  the  defendants  in  working  the  forges 
Boastocans^a  nuisanoe^-Broadften^  v.  The  Imperial  Gas. 
Co.  (5)  and  The  Queen  v.  The  Bradford  Navigation  Co.  (6). 

Cur.  adv,  vuU. 

Magphbbson,  J.— The  plaintiffs',  the  owners  and  occnpiers  of 
a  certain  boose  and  premises  in  Chandmaree  Uoad,  Howrah, 
oomplain  of  a  nuisance  caused  by  certain  workshops,  forges^ 
and  fnmacea  recently  erected,  and  now  used  by  the  defendants,. 
They  say  that  the  smoke,  effluvii,  and  blacks,  or  smuta.  emitted 
eanse  greiA  annojr^nce  and  greatly  injure  the  p]aintiff*s  property,. 
and  diminish  its  value,  and  they  pray  that  the  defendants 
nuqPi  be  ordered  to  pay  them  damages  for  the  injury  done^  and 
may  be  restrained  by  the  injunction  of  the  Court  from  oontinn"^ 
ing  the  nuisance. 

(1)  1 1.  J.,  N.  S.,  420.  (4)  L.  R.,  3  Q.  B.,  733. 

(2)  6  Bonu  H.  O.  R.,  A.  C,  2^.  (5)  7  De  Q.  M.  A  G.,  43a. 
W)  L.  R.,  3  H.  L.,  330.  (6)  e  B.  &  S.,  631. 
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^^  it  only  by  the  Chandmare©  Boad.  Tkey  wer<9  erected  W  l>967, 
19. 1.  B.  Go.  jEind  have  been  in  ^se  ever  ainjce  the  latt^  part  of  that  y^^^ 

The  i^fepdmt9  contend  that  l)he  Court  fia9  DO  jur^N^yi^kioii^ 
jQA  the  wit  i#  ^' for  laud  or  oih^r  immovmble  pmpor^/^  m4 
fh^reforii  opgh^  to  haye  been  in3titate4  Jin  i^he  Qofu^^  (h)^  di^^^piOt 
^  :irhich  JS^wrah  li^s ;  tfa#t  pp  u^jsaobce  ^^  in  fiae^  eypf  pao/ml ; 
1^)1^1^  i^  a  poJQ^^ice  h94  been  caii&sed  au4  if  it^I^  plaiptilb'  oould, 
{in<}ier  ordinary  einooiQiitaoaea^  have  maintaimd  a  soit  iia  re^i^g^ 
i^  it,  tb^y  are  not  entitled  either  to  damage?  or  tp  an  i^)^m4il9^, 
bpqiji^  the  niijisa^Qe  ha9  beep  eaMed  by  the  4efend^  in  tfae 
.eiic^cise  witl?  4i;^e  care  %|^  cau^ifHi  of  ppwara  0pn{erv0^  iqpkop 
lihepgi  by  the  {legislature ;  %nd  finatly  ^ti  if  tbe  plaintiilfs  evw  M 
japy  remedyt  they  have  loet  it  by  their  laohea  pr  acqaiesoeasoe* 

As  iteg^ds  juriadiotion,  the  dafendani  company  beingf  ttn- 
^nb^^^^y  per^oually  subject  to  tbo  juriadietion^  as  already 
^id^  by  MjE^Hcby,  J.,  by  reason  of  their  canryit^  on  boai- 
aeps  14  Galoutta^  I  think  that  this  Ooart  oati  properly  deal 
with  the  suit^  The  suit  is  not^  as  it  seems  tQ  me,  '^  for  land 
qTp  ^t\^T  ipan)(|veabte  property^'  widiia  the  mtsaning  of  a.  12  of 
the  Letiterp  Patent  or  a.  &  of  Act  YIII  of  1859.  It  is  a 
Bait  exclasively  in  personam  where  the  person  against  whom 
relief  is  aopgj^t  is  w^hin  and  subject  to  the  jurisdiction,  though 
the  relief  sought  is  in  respect  of  acts  done  on  land  situated 
|3ieyppd  the  local  limits  of  the  original  juriadieiion.  (See 
(Jhi(^ti^qfk  Nkrayanr.  Mddhawrav  Vrnkafesih  (l)  an4  JVnn  r. 
Jiordt  ^aUinme  (2),  apd  the  other  eases  there  cited ;  see  adso 
Kh^^^up  Qhtayier  Qho9e  v.  Minto  (3). 

If  tl»e  Hmqke  ^pea  €^^ter  the  p}^n^'  honpie  ao  as  taopoistitnte 
^  i}[iiWPP«j  1il^9  plftiut»#8'  pig^it  pf  8^it  4099  no*  appear  ta  me 
to  be  ftf  epte4  1^  thp  fact  that  ^on^e  pprtiopa  ol  the  henae  wa« 
^^jlt  Qi;Uy  a  year  pr  two  b^fore'the  oommenpeipent  of  the  naitaoee. 
Tffpi  ^hole  of  Wi^  l^u^,  both  that  on  which  the  plainMffia'  hosM 
stands  and  that  on  which  the  defendants'  workshops  standi 
originally  belonged  to  the  plaintiffs  or  those  whom  they  represent. 

(1)  6  Bonv  W-  ^-  Pen,,  A.  C,  2?.  (8)  11.  J..  N.  8.,  48G. 

(2)2Tu.L.OX8?7. 
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The  lupcl  vkQW  hdli  iby  the  c^rfwidftiito  was,  in   1854,    taken    by       *^^ 
^o^enmfntt  boom  tbe  plAiniiffs,  dnly  paid  for,  and  made  over  to    Bajhohun 
tb^46{«ndante  for  tbe  purposes  of  til^ir   railiiray*    The    plala-         ^^ 
tiS^'  €ildi  fanwiy  4weUmg-kwiw  *ood  on  the  portion  takao  for  the  ^^  !•  K.  Co. 
.i^wi^i  m4  tibe.i^MBMfts'  ptMant  hoo^  (then  a  inere  bangaJbw 
c  with  }io  .oDpieir  ^ry)  i^ras  repaired  and  added  to  so  as   to    make 
.itfj^^tablejEptrtbepprpgaes  of  a  x^ev    family   house,    and    the 
<jpvemrme,pi  was  awa^e  of  its  being  so  added  to    and   repaired, 
andallpwed  th^pliuifftiffs,  as  amatterof   favor^    to    remain    in 
4)099esaioBL  of  the  old  fomily  house  for  an   extra    period    of    six 
.monthly  until  the  new  one  was  ready  for  oocnpation. 

That  was  in  1855,  when  the  northern  part  pf  the  upper  story 
was  bwlt.  ^ter  the  Cye}pe^  in  1864,  some  furtber  additbns 
were  ffiadey  bpth  pn  the  ground  ioof  and  on  the  npp^  floors,-«- 
jkme  fpuJT  f^w  rooms  pn  eapb  floor  were  bnilt^  so  £ir  as  I  onder- 
jito^d  iiin  A  year  or  tw<^  after  these  last  additions,  the  iieEendants 
erppfiedthew^rtoshops  out  of  which  the  present  litigi^on  has 
l^ciaen.  Qther  worl^  pf  difierenk  sorts,  but  none  of  them  causing 
U  9W3%npe  suph  ai  that  new  alleged,  were,  fi-om  time  to  time, 
fpof  to  18^7 f  efllrried  on  by  thh  defendants  on  portiom  of  this 
'tmaia  gBonitd.  I  oan  m%e  iKKthing  in  this  state  <A  facts  which 
jojlfee  tlie  plaint&Ss'  right  of  eoit,  if  a  nmiaanoe  has  really  been 
feoBHniMed* 

.  Iliat  the  sttolie  (and  aecompanyiug  ^nria  and  smuts)  arising 
from  these  workshe^s  does  eonstitnte  a  nuisance  in  the  legal 
epDse  of  the  term,  is  I  think  proved,  {.  &,  I  think  it  proved  that 
ihe  annoyittoe  caused  when  the  wind  is  in  certain  quarters  is  not 
alight  or  fiaiSiaifuI,  bttt  is  saoh  as  materially  interferes  with  the 
^tfdinary  comfort  of  human  existence  in  that  house^  and  causes 
-sensible  injury  to  the  value  of  the  property  of  the  plaintiffs. 
'fFhe  phllntifF Bajmohnn  Bose  appeared  to  me  to  put  his  case 
Mfly  and  moderately  in  the  Witness  box  when  detailing  his 
grievttnees.  He  said,  in  effect,  that  the  annoyance  is  excessive, 
and  in  telerable  when  the  south  wind  blows,  the  smoke  sweeping 
right  through  the  house,  and  dirtying  everything  in  it ;  that  when 
ihe  wind  is  from  the  east,  the  annoyance  is  very  great,  though 
not  so  excessive ,  that  when  the  wind  is  from  the  west,  he  is  not 
much  inconvenienced  ;  and  that  when  the  wind  is  from  the  north 
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I^f2       the  plaintiffs  do  nob  suffer  at  all^  except  from  the*  noise   bf    the 
Rajhorun  shops  (which  he  says  is  always  great  and  annc^ng^  although   it 
^^*        is  not  put  forward  in  the  plaint  as  one  of  the  grounds   of  suit) . 
E.  I.  R.  Co.  Smoke^  even  if  not  accompanied  by  noxious  ▼aponi^^   may  oon« 
stitute  a  nuisance — Orump  7.  Lambert  (I) ;  and^  oonstdering  the 
immediate  proximity  of  these  numerous  chimneys  to  the  ^ftintiffis' 
house,  and  the  fact  that  the  wind  blows  from  the  souths    south- 
east,  or    south- west,    for  the  grater  part  of  the  year,  I  do  not 
doubt  that  an  intolerable  annoyance  materially  int^ering^  iHtfa 
the  ordinary  comfort  of  the  occupants  of  the  hbuse^  and  amount- 
ing to  a  nuisance,  is  created.    That    this   was    so    before   the 
alterations  made  in   consequence    of    the   representations    the 
plaintiffs  made  in  1870  has  been  practically   admitted    by    the 
defendants,  howeirer  much  they   may    deny  it   now.    On    the 
27th  of  May  1870,  the  plaintiffs^  attorney  wrote  to   the  defend- 
ants, saying,  ^'  the  chimneys  recently  erected  on  the  coaipiiny's 
premises,   opposite   my   client's   property,   throw    out     large 
volumes  of  smoke  and  soot  to  their  great  annoyance,  and  Uy  that 
of  the  other  inmates  of  the  house.    £  have^  tberefjre,  to  request 
you  to  cause  the  nuisance  to  b^  at  onpe  stopped  by  some  aurai^ffih 
mentf  by  n^hich  the  chimneys  might  eoomuae  their  owa  smolca^ 
Upon  this,  the  defendants  very  propedy  replied  (Juq0  iUh  1870) 
that,  if  the  plaintiffs  would  point  out  the  chimneys  *'  from  whidi 
annoyance  arises,''  the  cpmpany  would  adopt  wfkok  meAsares  as 
might  be  found  praqticable  to.  remedy ''  tba  noisanoew";  iXhft 
chimneys  haying  b^ep  pointed,  out,,  a&d  iiiQplftiAtiSsfrattoraejri 
having  on  the  2Sth  Ju9e>  caUed  atteotioa  to  tiielact  tiunt  nothing 
bad  b^n  done  to  remedy  the  evil,  Mr.  Deabadoi>  the  district  engir 
neer  at  Howrah»  replied  (July  14th)  for  the  defendi^t  company, 
that  steps  were  beeing  taken  to  remedy  the  evil  aa  much  as  posaibLeu 
To  a  further  letter  of  the  plaintiffs,  the  def^ndapt^  i^pjlied  oa 
the  lOth  of  August,  eaclosing  a  copy  of  a  letter  ^|n  tha:(lia> 
trict  engineer    at  Howrah,  adding,  '*  from  which yiou  will  obp^ve 
that  the  company  are  endeavouring  to  rei^QVf^  ^he  uuisanoe  opo^ 
plained  of,  and  hope  to  execute  the  work  shpi^ly.V    JTbe  letter  c|f 
the  district  engineer  enclosed,  expUined  the  nature  of  cortai^i 

'tl)LR.,aE(i.,412. 
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exteosiye  alterations  wlucli  he  irw   making?,  in    ordei^  t6  remove       ^^^ 
HldWQoke  ^^  naiaanoe."  As  a  matter  of  fact,  the  defendants  then*  bajmohum 
did  .make  <M)ngiderahIe  alterafcions   and  additions  with   a  view  to       ^^ 
aii'Ate  the  nnisancei    They  ^nilt  an  entirely  new  briok  ohimney^  S.  I.  &.  Co. 
60  feet  high^  raised  an  esistiiig  briok  obimney  by  some  15  feet ; 
raised  some  10  iron  large  chimneys  from  38  feet  to  53  feet :  and 
added  some  new  iron  chimaeys  for  carrying  olE  smoke  collecting 
in  the  roofs  of  the  workshops.     On   these  and  other    alterations 
tiie   defendants   expended  a  large  snm,  more    than  Rs.  5^000. 
On  the  Ist  of  July  1871^  after    these   alterations  had  been  com. 
pleted,  the  plaintiffs  again  wrote^    and  complained  that  the  nui- 
sance remained  unabated.     The  defendants  replied  (July  22nd) , 
forwarding   a  copy  of  a  letter  from    the  superintendent    of  the 
oarnage  and  waggon  department^  ^'  from  which  it  will  be  seen 
thl^ati^pshave  ^n  taken  to  remove  the  canse  of  complaint 
i^jajuslf  t^he  smoke  nfoiisanoQ  relerred  to/'    The  letter  of  which  a 
copy  waa49^i^^  contained  the  followihg  passage  :-*-*^1  thought  we 
hadr  done  all  ihat  wa9  necessary,  but  it  seems  not  since  the  sonth- 
^»et  wind  has  blown,  and    Kurhmbatlee  coal  used.    No  time 
sfiali  be  lost.    I  hi^ve   pint   in   hand  four  mnre  chimneys  to 
carry  i^okefrom  the  fires,    azid   two   ventilating  diafiis  to 
carry -away  smoke  tha<i  may  accumulate  in  the  lanterns,  &oJ* 
On  the  23rd  of  August  1871,  the  plaintifib  again  called  atten- 
tion tp  the  fact  that  notwithstanding  the  Company's  efforts,  the 
nniGif^nce  had  not  been  removed,  and  required  the  defendants, 
.  either,  to  stop  .the  ,works>  or  allow    them    compensation.    The 
defendant?  (3ep(^n^bex  8th)  answered  "  the  carriage  shops  r^er- 
red  to  have  been  in  existence  for  the  past  fifteen  years,  and  the 
smith's  shop  complained  of,  about  four  years,  and  no  complaint 
was  made  until    May  1870^   since  which  time   steps  have    been 
and  are  being,  taken  to  abate  any  possible  ground  of  complaint. 
Under  these  circomstances,  the  agency  consider  that  your  clients 
have  no  claim  for  compensation." 

The  correspondence  and  the  acts  of  the  defendants  are  most 
important^  not  only  as  bearing  out  the  truth  of  the  plaintiffs' 
allegation  that  these  works  do  cause  a  nuisance,  but  as  disposing 
entirely  of  the  dof ence  raised  on  the  ground  of  acquiesenoe  or 
laches    on  the    part  of  the  plaintiffs.    The    defendants    cannot 
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M7«^      HOW  %v%\l  themselves   of  auy  Bttth  defetoce  whttii  ^6  find  tfbett? 
"^MMuiii:   {(^  more  thAn  »year  after  the  plamttffi^  first  Cdtttplaint  itt  May 
^\     1«79>  adiflitfitnfr  that  a  tfnfeancer  ffl#  «tfet,  da»af  Spetfaitlgf'ltoljl^r 
Rl.i'Co,    Btwns  df  motiej  in  tbe  attempt  to  abate  ft.    ThererldettceAiMrtde* 
bjT  the  dfeteadaiitjr  as  to    the'  extent  to  whioh  matter*  Wfcire  fer- 
prot^d  hy  the    alteraCicniS'  which  were  maeb  was  vei^  Wittk  tfflttf 
tmreliaMer,  aa  aliso'is  thaevidei^iee  addfa:ced  %  tlireiiflb"  ^i^<ftfb' 
that  the  sm^ke  doe?  not  m  fact  6fow  mto  the  plaintitts*'1ioase^or 
do  it^  ntof  damage.     I  0hink  ft  dear  ttiilt    the  def eti^nts^  admit- 
ting* in  18t0  tlhat  a  nnisanrce  existed'^  attempted'  to  at>ate  it ;,  £ha£ 
tboee  a^itempts'  were*  only    partially  sUocessfal,  and*    that  £hb  noi- 
samoct  still  exn^ttsr^thoagh  posSibljrin  a  somewhat  dtminiyhed  degree. 
BuEtnt  is  ssrid  that  evetf  if  the  sl^te  of  thitigs'eimonnts  in  law  to 
a  mtisaiicei  thB  <iefeadai!Kts  arcniot  llaMiD  iA  thiii  8u(t/byveaS6tiof 
tJ^eir'peeitioii)  u^eiy  beoa'iise'ehe>iimS)in0e  ftiisbeetyoatrsed  byiSbbtti 
in  iAie  i;e^i»on«blB  exetfcise  of  powers  eoilferred^  n!pbtt^em'  by  <fa 
LegisIatnitM  The  lafod,  on*  whioh<  the  workshops  srtknd^  Wfts  talidtl 
hf  GU»rertimenb4  under  Ete^fvlation  lof  tSSf;  $Ln^  '  A.tS  "Stlt <lt 
ISSafOtf   tbepnitposes'of tfardbfondantli^Mn^y.    AU'th^tUfi^ 
GKiverainentdidoiroonld^ddicffider  these  bwd^we^  t6  pay't|>rtlielkild^' 
actually  taken  :  foMtFElegtilatfM'I  of  lB2{,theire  ik  no  provi£li(bti, 
^oh^AS  is  to-be  fonbd in  sS;    24  and  25'  of  Act  VI  of 'KIW,    or 
iathe  SuglishiStaiuteson  tihesiiibjbet,  for'  flilK>wing'c6tnpeiisk^ 
tion  (beyond  tfaeiXKMnre  vatne  of  the  land'l^ken)  icfv'  datlHiges  in 
respect  of  adjoining-land;  tt  oanuot  be  said  thalf  the'C^bvemmefit 
simply,  becanae)  in;  the  eocercise'  o6sttitn£<3fi*y'  powers  it  haS  tldben 
land, on  paying  its  valne^^  can  create  a natsaUce  oti  it  to  the  injnry 
of  the  person,  from*  whom  it  was*  taken,    and' who    remains   in 
posseesiott  ofiadjoining  land'.     THeflh^vertimi^tit  merely  becomes 
the  prqpriator  ot  th^  land  appropriated,  tfnd'  Acquires  no  Higher 
righto,  ia  it  thanr  any  other  pnf  dlaaer:  In  ^ying^this,!'  am  speak- 
ing of  land  taken?  by  eteyemment   under  Itegttl'atlbn  T  of  1S24'. 
The  defendants*    position    is  not*  improved'  or    altered'  by  the 
Statute  12  and  13   Vict.,  &c.  93  (Local),  under  which  the    East 
kdia    Bailway    Company   is  incorporated    for  the  purpose    of 
ibaking  and'  maintaining   railways   in  this  country,  nor  by  the 
agreement  of  the  17th    August  r8419,  entered  into   (under  that 
Btatate)   by  and  between    the  Railway    Company  and'  the  East 
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IndiA  CompaBy.    The  general  effect  of  the  East  India  Railway       ^^^^ 
Company  Act  and  the  agreement  is  no  more  than  to  authoriee    BAJMbnuN 
»nd  direct  the  Railway  Company  to  make  and    maintain  such  ^^ 

railway  stations^  offices^  machinery,  and  other  works  and  con-  ^*  ^-  ^'  ^^ 
veniences  (connected  with  making,  maintaining,  and  working  the 
railways),  as  in  the  opinion  of  the  East  India  Company  may 
be  necessary  or  expedient.  The  having  such  workshops,  far* 
ikvucea,  and  forges  as  these  now  complained  of,  may  in  itself  be  pro- 
per, and  be  within  the  powers  of  the  defendant  company :  but 
it  does  not  follow  that  they  are  entitled  to  have  their  workshops, 
furnaces,  and  forges  in  such  place,  or  to  use  them  in  such 
a  manner,  as  to  constitute  a  nuisance  to  their  neighbours. 
The  decision  of  the  House  of  Lords  in  The  Hammersmith 
Railway  Company  v.  Brand  (1)  does  not  assist  the  defendants. 
The  nuisance  in  that  casd— vibration — was  one  which  was  un- 
avoidable, and  must  necessarily  be]caused  if  the  railway  was  to  be 
used  at  all,  and  trains  were  to  run  on  it  with  locomotives.  So  in 
2%«  King  V.  Pease  (2),  the  Legislature  had  authorized  the  nui- 
sance, t.  €t,  the  use  of  locomotive  engines  in  the  manner  in  which, 
and  place  where,  they  were  used.  But  in  the  present  case,  there 
is  DO  sort  of  necessity  for  having  the  workshops  where  they  are, 
And  the  nuisance  might  easily  have  been  avoided.  It  may  be 
necessary  for  the  defendants  to  have  such  workshops ;  but  it  is 
in  no  degree  a  matter  of  necessity  that  they  should  have  them  on 
this  particular  piece  of  ground,  or  in  any  other  place  where  they 
will  ciinse  a  nuisance  to  anybody.  The  case  is  in  fact  similar 
in  many  respects  to  that  of  The  Queen  v.  The  Company  ^c, 
of  Bradford  Navigation  (8),  and  Crompton,  J.,  in  his  judgment 
really  disposes  of  the  matter  in  issue  in  this  suit  where  he 
observes :— "  Suppose  a  Company  had  power  given  them  to  erect 
necessaries,  no  one  could  say  that  that  power  alone  would  extend 
to  enable  them  to  make  a  nuisance  by  the  erection  .'*  The 
d^nce  that  the  defendants  are  not  liable,  because  the  work- 
shops are  on  their  own  land,  and  are  worked  with  all  reason- 
able care,  is,  I  think,  disposed  of  by  the  judgment  of  the  Ex- 
chequer Chamber  in  Bamfordv,  Turnley   (4),  which  shows  that  * 

(1)  L.  B.,  4  H.  L.,  171.  (3)  34  L.  J.,  Q.  B.,  191 ;  S.  a,  6  B,<fc  S.,631. 

(2  4  B.  A  Ad.,  30.  (4)  31  L.  J.,  Q.  B.,  286. 
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1872       when  a  man  uses   his  land  so  as  to  create  a  nuisance  it  is  no 

^  Bajmohun    aiiswer  in  an  action  for  damages^  to  say  that  the  apts  complained 

BosB        Qf  y^QYQ  done  in  a  convenient  place,   and  were  in  themselves  a 

V. 

E.  1.  R.  Co.  reasonable  use  of  the  land. 

In  every  respect  therefore,  in  my  opinion,  the  defence  fails. 
The  only  remaining  question  is,  to  what  decree  the  plaintiffs  are 
entitled.  As  the  nuisance  is  a  continuing  one,  and  further  actions 
for  damages  may  be  brought  jif  the  nuisance  is  not  abated,  the 
proper  course  (see  Bathiahill  v.  Reed  (1)  for  me  to  follow 
will  be  to  give  the  plaintiffs  a  decree  for  Bs,  100  aa  nominal 
damages,  and  to  order  that  an  injunction  do  issue  restraining  the 
defendants,  their  servants,  workmen,  and  agents  from  allowing 
smoke  and  smuts  to  issue  from  the  workshops  or  chimneys,  so  as  to 
cause  nuisance  or  annoyance  to  the  plaintiffs.  I  may  add  in  the 
words  used  by  the  Master  of  the  Rolls  in  making  a  similar  decree 
in  Crump  v.  Lambert  (2),  "  I  cannot  make  the  order  more  pre- 
cise, itiej  always  a  question  of  degree,  and  if  the  defendants  can 
continue  to  carry  on  their  works  in  such  manner  as  to  avoid  any 
substantial  issue  of  smoke,  they  will  not  violate  the  injunction. 
Whether  they  do  so  or  not  may  have  to  be  tried  in  another  pro- 
ceeding." 

The  costs  (on  scale  2)  must  follow  the  event  up  to  and  inclnd* 
ing  the  hearing,  and  liberty  to  apply  will  be  reserved. 

Judgment  for  plaintiff. 


Subsequ  ently  to  decree  an  application  was  made  to  suspend 
the  injunction. 

In  accordance  with  the  usual  practice  of  the  Court,  the 
decree  had  been  framed  so  that  the  injunction  should  come  into 
force  at  once.  The  defendant  Company  now  moved,  upon  notice 
to  the  plaintiff's  attorney,  for  an  order  that  the  injunction  be 
suspended  for  a  period  of  three  months.  The  application  was 
supported  by  an  affidavit  of  Mr.  Pearce,  the  officiating  super- 
intendent of  the  carriage  and  wagon  department  of  the  East 
Indian  Railway,  who,  after  describing  the  various  improvements 
and  alterations  projected  by  the  defendant  Company  with  a  view 

(1)  25  L,  J.,  C.  P.,  290.  (2)  L-  R.,  3  Eq.,  414. 
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to  the  abating  of  the  nuisaace,  went  on  to  state  that  a  period  of  ^^^^ 
three  months  would  be  required  for  completing  these  alterations 
and  improvements  :  and  that  if  the  defendants  were  compelled 
to  close  their  works  while  the  alterations  and  improvements 
were  in  progress,  considerable  inconvenience  would  be  caused 
to  the  public,  and  upwards  of  200  men  would  be  thrown  out  of 
employment. 

The  plaintiff,  Rajmohun  Bosjp,  filed  a  counter-affidavit,  to  the 
effect  that  the  defendant  Company  had  abeady  had  upwards  of 
two  years  to  execute  the  necessary  improvements,  and  that  they 
had  at  the  hearing  of  the  suit  contended  that  they  had  already 
done  all  that  could  possibly  be  done  towards  the  abating  of  the 
nuisance. 

The  Advocate-Qeneral  in  support  of  the  motion. — ^The  decree 
expressly  reserves  liberty  to  apply.  This  reservation  was  clearly 
intended  to  enable  the  defendants  to  come  before  the  Courts 
The  plaiptiffs  have  their  remedy  if  the  defendants  do  not  obey 
the  order  of  the  Court.  Should  this  application  not  be  granted,  the 
defendants  will  have  to  be  guilty  of  contempt  of  Court  without 
being  able  to  help  it.  Tbe  Court  will  not  place  parties  in  such  a 
position.  It  is  true  that  the  !EInglish  Courts  have  refused  to  modify 
their  decrees  by  altering  the  time  mentioned  in  then^.  But  all 
the  English  cases  have  this  peculiarity,  that  in  them  the  decrees 
contain  a  provision  suspending  their  operation  till  a  future  date^ 
thereby  giving  the  defendants  an  opportunity  for  carrying  out 
the  orders  of  the  Court,  whereas  in  this  case  the  decree  was  to 
operate  at  once,  and  no  time  was  allowed  for  the  defendants  to 
abate  the  existing  nuisance.  Besides,  the  English  Courts  are 
not  competent  to  alter  their  decrees,  while  in  this  country  the 
Courts  are  differently  constituted,  and  can  review  their  own 
judgments.  Bpokes  v.  Banhury  Board  of  Health  (1)  is  an  au- 
^ority  only  apparently  against  me,  and,  if  closely  looked  into„ 
will  be  found  to  support  my  view.  There  an  injunction  was  grant- 
ed on  the  6th  of  March,  but  execution  was  postponed  till  the  1st 
of  July.     The  order  not  having   been  complied   with  by   that 

(1)  L.  R.,  1  Eq.,  42. 
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1872       date,  the  plaintiff  moved  for  a  writ  of  sequestration  for  breach 

"bajmohutT"  of  the  inj unction.  Wood,  V.  C,  said  at  page  49  ; — ^'^  These 
^^^^  gentlemen  were  given  from  the  month  of  March  to  the  Ist  of 
E.  L  B.  Co.  July  to  comply  with  the  order.  The  order  was  made  in  the 
month  of  March  but,  as  has  been  done  in  several  cases,  know- 
ing that  it  requires  time  for  matters  of  this  kind  to  be  carried 
into  effect,  the  Court  said  they  should  not  be  bound  to  comply 
with  the  order  until  the  1st  of  July.  *  *  *  if  ^jjese  gentlemen 
bad  come  before  the  1st  of  July  with  a  motion  to  ask  for  a  longer 
time  to  comply  with  the  order  of  the  Court,  it  would  have  been 
a  question,  even  then,  whether  the  Court  would  have  had  power 
to  enlarge  the  time  mentioned  in  its  own  decree  ;  beoause  it  is 
not  an  interlocutory  order.  But,  at  alt  events,  that  might  have 
been  discussed.  Instead  of  which,  they  quietly  let  the  1st  of 
July  pass  by.''  Now  it  will  be  observed  that  in  that  case  the 
Court  did  not  grant  the  defendants  any  further  time,  on  the 
grounds,  firstly,  that  it  had  no  power  to  alter  its  own  decree  ; 
and,  secondly,  that  the  defendants  had  done  nothing  dnring  the 
time  which  was  granted  to  them  expressly  to  enable  them  to 
comply  with  the  order  of  the  Court — Attorney- Oeneral  v.  Pro- 
prietore  of  the  Bradford  Canal  (1),  Attomey-Oeneralv.  Leeds 
CcrporcUion  (2),  Attomey-Oeneral  v.  Colney  Hatch  Lwudic 
Asylum  (S),  and  Attorney-General  v.  Council  of  Borough  ofBir- 
mingham  {4).  All  these  cases  are  only  apparently  against  me, 
while  in  reality  they  support  my  contention.  Had  the  defend- 
ants, when  the  decree  was  made,  applied  to  the  Conrt  to  suspend 
its  execution,  no  doubt  the  application  wonld  have  been  ^granted 
at  once. 


Mr.  Kennedy,  contra. — ^The  cases  relied  on  by  the  learned 
Advocate-General  are  not  only  apparently,  but  really  and  sub* 
stantially,  against  him.  The  main  argument  oE  the  defendanfai 
is  that  unless  time  is  given  they  will  not  be  able  to  comply  with 
the  orders  of  the  Court.  But  this  is  totally  at  varianoe  mth 
the  defence  set  up  by  them  at  the  trial  that  they   had  already 

(1)  L.  R..  2  Eq..  71.  (3)  L.  R..  4  Ch.  App.,  U6. 

(2)  L.  R.,  5  Ch.  App.,  583  (4)  19  W.  R-,  561. 
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done  all  that  could  be  done.     How  then  can   they  ask  the  Court       ^^72 
to  give  them  time  to  do   that  which,  if  their  defence  was  true^    Kumohun 
they  had  already  done  ?     It  is  contended  that  the  reservation  of       ^^,^- 
liberty  to  apply  was  made  with  the  view  of  enablinji^  the  defend-  E.  I.  K.  Co. 
ants  to  come  before  the  Court,  and  that  the  plaintiffs  had   their 
ordinary  remedy.    But  from  the  language  of  the  decree  it  is 
quite  clear  that  the  object  of  the  reservation   of  liberty  to  apply 
was    the  benefit  of  the  plaintiffs.     The  plaintiffs  are   the  only 
judges  in  the  first  instance  as  to  whether  the  defendants  have 
complied  with  the  order  of  the  C  ourt.    If  the  plaintiffs  felt  t^at 
the  order  had  not  been  complied  with,  they  would  have  to  come 
to  the  Court,  and  it  is  for  the    purpose   of  enabling  them  to 
do  so  that  liberty  to  apply  was  reserved.    The  decree  could 
not  be  in  any  other  form. 

The  Advocate-General  was  not  called  upon  to  reply. 

Macpheb80N,J. — At  the  time  1  granted  the  injunction,  I  con. 
templated  the  company  making  alterations  such  as  would  make 
it  possible  lor  them  to  continue  to  use  these  workshops  :  and  i^ 
I  had  been  asked  to  do  so,  I  should  have  granted  them  a  reason- 
able time  within  which  to  make  the  necessary  alterations.  I 
shall  therefore  now  give  them  time  on  their  undertaking  to  use 
coke  and  to  do  every  thing  in  their  power  to  mitigate  the  nuisance 
and  on  their  paying  the  costs  of  this  application.  They  must 
use  coke  except  when  ^  the  wind  is  from  the  nor  th,  and  they 
must  do  all  ^at  they  possibly  pan  to  prevent  annoyance  to  the 
plaintiffs.  On  those  terms  they  may  have  three  months  from 
the  date  of  the  notice  they  gave  of  th  is  applicaiion,-^that  is  to 
8ay»  they  may  ha?e  until  the  9th  of  April. 

Application  granted. 

Attorneys  for  the  plaintiffs;  Mr.  Machertioh. 

Attorneys  for  the  defendant  company:  Messrs  Chauntrell^ 
Knowles,  and  Roberts. 
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FULL  BENCH. 


Before  Sir  Richard  Couch,  Ki.  Chief  Juitice,  Mr,  Justice  Phear,  Mr,  Justice 
Ohver^  Mr.  Justice  MUter,  and  Mr,  Justice  AinsUs, 
1872 
Pec.  16.     WISE  (Decerb-holdeb)  v,   RAJNATLAIN   CHUCKEEBUTTY  (one  of 

THE  Judgment-debtors).* 


Limitation—ExecutioTi^Deeree^Act  XIV  o/l859»  ♦.  2a» 

Where  a  decree  was  given  for  arrears  of  rent  against  two  persons,  ajid  one  of 
tbem  was  afterwards  declared  on  appeal  to  be  liable  f«r  the  rents  for  a  certain 
period  only,  and  exeoation  was  taken  out  against  him  only,  held  that  the  decree 
most  be  taken  as  a  separate  dcoree  against  each  defendant  for  the  portion  for  which 
each  was  declared  to  be  liable,and  consequently  that  execnticm  proceedings  against 
one  would  not  prevent  the  law  of  limitation  applying  to  bar  execution  againsi 
the  other. 

The  facts  of  this  case  were  as  follows  i — 

A  suit  was  broaght  in  1853  by  Mrs.  Catherioe  ArathooQ 
against  Gourisanker  Chuckerbutty  and  Mr.  Gasper  for  arrears 
of  rent  of  a  putni  talook  for  28  years,  from  1232  (1855)  to 
1259  (1853).  It  appeared  that  Gourisanker  was  the  original 
proprietor,  and  had  afterwards  transferred  the  talook  to  Gasper* 
The  Mansif  gave  a  decree  for  the  plaintiff,  declaring  Gasper 
to  be  liable  only  for  the  few  months  of  1259  (1853)  daring 
which  he  had  been  in  possession,  and  Gonrisanker  for  the  rest  of 
the  arrears  decreed.  Onjappeal,  the  Principal  Sudder  Ameen 
of  Nymensing,  in  1856,  modified  that  decree,  and  allowed  the 
whole  of  the  arrears  claimed  in  the  snit  '^  against  the  persons  in 
possession.''  The  decree,  which  had  been  snbseqaently  trans* 
ferred  by  sale  to  Wise,  was  then  rejofistered  at  Dowlatkhan  in 
Backergange  for  ezecation  against  Mr.  Bagram,  who  had  in  the 
meantime  become  the  representative  of  Grasper.  In  an  ezeca* 
tion  proceeding,  Bagram  was  declared  by  the  Judge  to  be  liable 
for  the  whole  decree.  On  appeal  by  Bagram,  the  High  Court 
jn  1868»  held  that  Bagram  was  liable  for  the  year  1259  (1853) 
only. 

*  Miscellaneous  Special  appeal.  No.  14S  of  1873,  from  an  order  of  the  Officiating 
Judge  of  Mymensing,  dated  the  8th  February  \  872,  reversing  an  ordor  of  the 
Officiating  Mansif  of  that  district,  dated  the  4th  of  October  1871* 
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In  1871  npplication  was  made  by  the  decree-holder  for  exe- 
Ctttion  against  GourirsuDker's  heira]  (Gourisunker  being  dead), 
and  against  the  property  left  by  him. 

Gourisanker*s  sons  presented  a  petition  objecting  to  the  issue 
ofany  process  of  execution,  upon  the  ground,  among  others,  that 
no  steps  had  been  taken  to  execute  the  decree  against  their 
father  for  three  years  preceding  the  application.  The  Munsif 
allowed  the  execution  to  proceed,  on  the  ground  that  the  wording 
of  the  order  of  the  High  Court  of  1868  was  not  clear,  and  that 
therefore,  the  decree-holder  was  not  guilty  of  any  laches.  The 
Judge,  on  appeal,  held  that  the  decree  was  barred,  and  was  not 
capable  of  being  executed  against  Gourisunker^s  heirs.  Wise 
appealed  to  the  High  Court.  The  case  was  beared  before 
Couch,  C.  J.,  and  Bayley,  J.,  who,  in  consequence  of  the.con- 
flicting  decisions  in  'Mohssh  Chunder  Chowdhry  v.  Mohun  Lai 
Sircar  (I)  and  Khema  Debea  v.  Kumolakant  Bukshi  (2),  referred 


(1)  8  w.  R.,  80. 

(2)  Before  Mr.  Justice  Bayley  and  Mr, 

Justice  Marl^. 

RHBMA  DEBEA  AND  OTHERS  (Decree- 
HOLDBM8)  V.  KUMOLiKANT  BCJK- 

BHI  AND0THBR8(JUD6MEXT-DBBT0BS)* 

TheQrdJwne  1868. 

Jjimitation — E^cution  of  Decree  aga>'nst 
seneralDtfendojUs  with  separate  Liability. 

Baboo  Issur  Ohunder    Chuckerbuttij 
for  the  appellants. 
The  respondents  were  not  represented. 

The  judgment  of  the  Conrt  was  deli- 
vered by 

Mahkbt.  J.— The  appellants  in  this 
case  are  seeking  to  execnte  a  decree, 
dated  21st  March  1863,  which  declares 
ibatcertainof  the  defendants  in  the  sait, 
being  six  in  namber,  should  pay  to  the 
plaintiff  Rb.  74')-0.9;  that  certain 
others  of  the  defendants,  being  five  in 
namber,  should  pay  to  the  plaintiff 
Rs.  91-8-2  ;  that  certain  others  of  the 


defendanta,being  three  in  namber,8hotdd 
pay  to  the  plaintiff  Rs.  60-8-6 ;  and  that 
the  remainder  of  the  defendants,  being 
seven  in  nnmber,  shontd  pay  the  snm 
of  Rs.  280-0-9  ;  in  all  Rs.  1,181-5, 
which,  with  costs  in  proportion,  the 
defendants  were  to  pay  according  to 
their  respective  shares . 

Th*»  suit  was  brought  by  one  of  several 
persons  jointly  interested  in  land  against 
his  oo^sharers,  the  ground  of  his  action 
being  that  he  had  been  oompellpd  to  pay 
the  whole  Government  revenue  due  in 
respect  of  the  land,  and  he  now  sought 
to  recover  from  his  co-sharers  that 
which  he  paid  in  excess  of  his  own  pro^ 
per  share.  The  result  of  the  suit  was 
that  he  got  a  decree  in  his  favor  in  the 
form  stated  above. 

The  obligation  of  the  co-sharers  in 
some  way  or  other  to  satisfy  this  demand 
is  Well  known,  though  there  has  been 
occasionally  some  difficulty  and  some 
misunderstanding  as  to  the  exact  nature 
of  the  obligation,  the   mode  in  which  it 


•  Miscellaneous  Appeal,  No.  470  of  1867  from  a  decree  of  the  Judge  of  Raj- 
shaliye,  dated  the  7th  June  1867i  afBrmins:  an  order  passed  by  the  Principal 
Sudder    Ameen  of  that  district,  dated  the  12th  January  1867. 


1872 


Wish 

V. 

Rajvabain 
Chdckbb- 

BUlTY. 
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^87i       the  following  question   for  thd  opinion   of    a  Full    Bench  :— 
^**  Whether  in  the  caste  of  snch   a  decree  as  was  sought  to  be 


WrsE 

Rajnabaix 
Chubkkb- 

BOTTY. 


arises^  and  the  mode  in  which  it  is  to 
be  enforced. 

The  mode  fn  which  the  ohligation 
arites  is  no  lonf^er  of  any  importance  a« 
Boon  as  it  is  ascertained  what  the  obliga- 
tion is,  and  the  mod<*  in  wh!oh  it  is  to 
be  enforced  %  and  both  the  points  haw, 
we  consider,  been  finally  settled  by  the 
practice  and  decisions  of  this  Cottrt  in 
the  following?  manner  t— 

1  That  Moh  oo^sharer  is  bonnd  to 
refand  to  the  one  who  has  paid  the 
whole  revenne,  so  much  as  he  ought 
himself  to  have  paid. 

2.  That  this  obligntion  is  to  bq 
enforced  by  a  suit  against  all  the  co- 
Bhatcrs  in  which  the  amount  of  their 
sevtsrnl  liabilities  is  to  be  declared  by 
tlie  Court. 

It  can  perhaps  hardly  yet  be  said  to 
bo  fully  ascertained  how  the  rights  of  the 
))artie8  are  to  bo  adjusted,  if  one  of  the 
Co-sharers  should  be  unable  to  ful61  his 
obligation,  but  no  snch  question  arises 
in  the  case  before  us.  The  above  two 
propositions  wei-e  recognizod  in  the  Full 
Bench  decision  in  Ramhux  Chittangeo  v, 
J^odhoaoodun  Pavl  Chowdhry  \a). 

Nowjtuming  to  the  case  bsfore  U8,we> 
find  that,  in  the  year  1863,  the  plaintiff 
attached  the  property  of  one  of  the  seven 
defendants  who  were  ordered  to  pay 
Rs.  280-0-9.  On  the  27th  November, 
the  defendant,  whose  property  ha«l  been 
attached,  deposited  in  Court  the  sum  of 
Rs.  368-0-2,  being  the  above  amount, 
together  with  the  share  of  costs  of  this 
set  of  defendants  and  interest;  and  upon 
his  doing  this,  the  execution  caHO  was 
struck  off  the  file,  by  which  We  uudefo 
stand  it  to  be  meant  that  \ho  attachment 
was  taken  off,and  the  execution  prooeod- 
ings  entirely  put  an  end  to.  From  that 
time,  no  further  proceedings  were  taken 
by  the  plaintiff  until  the  2l6t  November 
1866,  when  he  made  an  application  for 


the  purpose  of  taking  out  execntton 
against  that  batch  of  defendants  who 
wsra  ordered  to  pay  Rs.  749^)  -9.  It 
was  thereupon  objected  that  ieieontionof 
the  decree  was  barred  under  s.  20  of  Act 
XIV  of  1869.  I^e  plaintiff  in  answer 
relied  on  the  prooe^dings  taken  against 
the  former  batdh  of  defendaoitsy  the  last 
step  in  which  was  taken  on  the  27th 
November  1866.  The  Principal  Sadder 
Ameen,hoWever,1k>  whom  tbe  a|^(dioatiaii 
was  made^  gave  his  opinion  in  a  very 
clear  j  udgment  that  the  decree  was  not  a 
joint  one  against  all  the  defendants,  hot 
a  separate  one  against  each  batoh,and 
that  the  proceedings  against  one  hatch 
had  no  effect  whatever  towards  keeping 
Alive  the  separate  decrees  against  otb^ 
batches  ;  and  he  held  the  execution  to  bo 
barred  by  limitation  under  the  froviaion 
referred  to.  Upon  appeali  the  Jndge  of 
Rajshahye  confirmed  this  decision.  It 
now  comes  before  us  as  a  Miscellaneous 
Appeal,  and  we  also  think  the  Prinoi* 
pal  Sudder  Ameen  Was  right. 

It  appears  to  us  that  the  language  of 
the  decree  is  clear.  It  directs  each  batch 
of  defendants  to  pay  a  certain  sum  of 
money,  and  there  is  not  a  single  word 
in  the  decree  which  would  lead  as  td 
suppose  that  it  was  the  intention  of  ihm 
Court  which  passed  the  decree  to  impose 
a  joint  liability  upon  all  the  defettdanis 
for  the  whole  amount. 

It  is  said  that  the  decree  must  ,be  eon  • 
sidered  as  creatinj»  a  joint  liability,  ht^^ 
cause  the  plaintiff  has  a  riglit  to  hold  all 
the  defendants  jointly  liable  for  tho 
amount  which  he  has  paid  in  eieess  of 
his  share ;  but  as  appears  fvom  what  haff 
b'3en  already  stated,  this  argument  ig 
directly  opposed  to  the  established  law 
and  prabtice  of  this  couutry.  In  aoch  a 
suit  as  this,  though  all  the  sharers  mast 
bo  sued  together,  yet  it  Is  the  basiness  of 
the  Court  by  its  decree     to    apportion 


(<t)  Reference  from  the  Judge  of  the  Small  Cause  Court  of  Krishnagur.dated  15th 
April  1867. 
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exDcttfced  in  tbis  case,  proceedioga  in  execution  against  one  of  ^^^^ 
the  defendants  are  safficient  to  prevent  the  law  of  limitation  Wub 
applying  to  process  of  execution  against  the  other/'  mjnABAiH 

Mn  0.  Gregory,  for  the  appellant,  contended  that  there  was  ^^^^** 
but  one  decree.  The  same  decree  cannot  be  alive  and  in  force 
as  against  certain  persons  and  inoperative  as  against  others* 
The  question  now  raised  was  decided  in  Mohesh  Chunder  Ohow 
dhry  v.  Mohim  Lai  Sircar  (1).  There  is  no  difference  between 
that  case  and  this.  In  Khema  Debea  v.  Kumolakant  Buhhi  (2), 
the  Judges  piroceeded  upon  the  assumption  that  there  were  four 
separate  decrees* 

BaboQ  Boikanihnath  Daaa  for  the  respondent.— There  are  two 
deor^s  [herei  see  Khema  Debea  v.  Kumolakant  Buhshi  (2), 
i^nd  |Us<^  thepassfi^  fromtiie  judgment  in  Steplienson  v.  Unnoda 
Da«iaa.(3),  whiph  is  quoted  in  Mohesh  Ohunder  Chowdhty  v. 
UohUn  Lai  Sircar  (1).    Execution  against  one  of   the  judgi. 

iha  \Miiitf  %mot^gfit  ihe  iharoholders  aU  the  defendMts.  It,in  fact,oompriMi 

aoeordiivlo  their  M8pocd9flBhflne»  and  four  deoraes  against  four  eeparaiebatoh* 

nottUfci^Ajoint   daonaie  against  alL  es  of  defendants,  and  tbonghi   as  bet* 

This  was  done  as  far  as  it  was  necessary  ween  defendants  comprised  in  the  same 

to  do  so  in  the  present  case.  batch  there  is  a  joint  liability  for  the        ^ 

We  have  been  much   pressed  with  a  amount  which  that  batch  has  to  pay, 

oaseollfa^Mfc    Chunder    Chowdkr^  y.  yet,  as  between  the  members  of  differ* 

Mdhm  JM     Sircar   (a),   decided    by  ent  batches,  there  is  no  common  liability. 

L.    8.    Jackson     and    Hobhouse.    JJ.  Consequently,    we   consider  that   the 

Therd    is   no  doubt,   great  similarity  proceedings  in  execution  against    one 

between  that  case  and  the  present,  aod  batch  of  defendants  would  not  haveany 

had  we  differed  from  those  two  Judges  effect  in   keeping   the   rights  of  tb9 

or  any  principles  oi  law,  we  might  have  decree-holder  alive  as  against  defendants 

thought  it  right  to  send  the  case  before  who  belonged  to  other  batches,  and  no 

a  Fun  Bench.    But  we  do  not  consider  proceedings  having  been   taken  within 

that  upon  any  principles  of  Uw  involved  three  years  to  execute  the  decree  agains* 

in  thlecft^e  there  is  any  difference   of  the  batch  ot  defendants  to   which   the 

opinion  whatew.    The  Judges  in   that  reap<mdeQts  belong,  the   rights  of    the 

case  thought  thai  the  docree  before  them  ducree-holder    under  this   decree  is,  aa 

was  joint  and   several,  and   considered  against  these  defendants,  barred    byU- 

that  the  joint  liability  of  all  the  defend^  mitation. 

ants  was   kept  aUre   by   proceedings  The  appeal  Is  dismissed  with  os-ts. 

against  any  single  One.  We  do  notquea-  (I)  8  W.  R.,  80, 

tion  this,  hue  in  our  opinion  the  decree  (2)  ArUet  p.  259. 

before  us  is  not  a  joint  decree  aa  against  (3)  6  W.  E.,  Mis.,  18  j  see  p.  81. 

Ja)  8  VV.  B.,  80. 
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^_'*'^  .    ttiontdetrtdrs  is  hoi  dUdegh  takeep  tbe  d$ot^  aKve  agaiiidfe  the 

Wtrt        oth0rs. 

^B^       :jtfr  0, Gregory,  iu  reply. 
B(nxt.       ,  ,  , . 

Th^  judgment  of  the  Fulll  Beucli  was  delivered"  by 

"  Coucii,  O.J!  (after  reading  the  qtti&3tfoti).-i-^Th6  aoit  oppmrd 
<d'  Have  been  bi*ought  to  recbver  arrears  of  rent  for  28  ywrs^ 
and  it  appears  that  <^ne  of  the  defendaorts  OouHsniiker  had 
been '  in  piosseasion  op  to  a  certain  time,  and  tint  then  tha 
possession  had  been  transferred  by  sale  and  pnrdiaae  from  him 
to  ilt.  Gasper,"  atid  there  was  no  joint  liabSity.  feach  person 
Vras  liable  for  the  rent  fov  the  period  during  vdiick  he  ot  6he 
bad  ocdopied,  and  the  decree  was,  in  the  first  iostatiee,  taaie  by 
tKe  Mnnsif,  apparently,  in  that-  form.  The  Principal  SuMei* 
Ameon  appeats  to  have  iii(idi$ed  that  on  an  appea^  and  to  Im^ 
deotared  that  ih*  rent  was  to  be  allowed  for  U^  whole  time 
kgmnst  the  persons  in  fKiBsession «  That  mtM  in  reality  the  smm 
lihfng,  bnt  leaving  the  period  for  which  each  weald  be  liable  to 
do'  dofcermiued  in  the  execution  of  |the  decree.  Sabseqaenily, 
ihhe  High  Court  appear  from  the  proceedipgs  to  have  declared 
that  that  Wits  so;  and  Mr.  •  BagKara;  who  represented  Mr.  Oaoper; 
was  declared  to  be  separately  liable  for  the  rent  of  1259  (1853^. 
A^ihtfJWgh  thes^  ^persons  were  joined  in  the  sait  in  this  way,  yet 
we  most  treat  the  decide  as  what,  it  most  have  been  by  law,  a 
Decree  against  one  persons  for  the  rent  of  one  pi^rtod^  and  a 
decree  ajj^aiust  the  other  person  for  the  rdnt  of  another  j  and  I 
think  ^ucb  ^  decree  as  this,  although  it  is  on  one  piece  of  paper, 
in  m-  fact  two  deerees,  a  separate  decree  ap^ainst  each  for  the 
^titn  for  which  each- is  liable.  When  we  come  to  apply  to  thai 
the  terms  of  s.  20  of  the  law  of  limitation,  there  is  really  no 
diffipn^ty ;  the  decree  is  to  be  kept  in  force  against  each,  and 
to  be  treated  as  a  separate  decree  against  each,  in  such  a  case 
as  thie,  as  it  wonid  in  the  case  of  persons  sued  for  contribution, 
because  it  is  a  separate  Hability,  and  each  is  liable  only  for  hid^ 
own  share.  I  think  that,  although  the  decree  is  made  in  one 
suit,  it  is  in  reality  and  substance  a  separate  decree  'against  eadi 
fur  the  portion  for  which  each  is  declared  to  be  liable* 
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W0  mfistfaikswor  to  tb0  question  wtjch  is  put  tp  ae   that;  in      ^^^  '  ' 
Boob  a  <ipu3^  ^  (^hjifl,  the  prqceedings  are  not  safficient  to  preheat     •  wmb  - 

the  law  of  limitation  applying  to  the  other  defendant.  Hajiuraih 

Tbe  .0as(9    will    go  back  to  tho   Division    Beitcli  T^titU  tjiat  OnuoiEffi 

_  -„„««  3UTTY, 


ORIGINAI^  CIVIL.       ;,         .    ,      .         : 
>     .  ^  ,.     •.         f 

Before  Mr.  Juetlce  M^cpJisr^on. 

^HnRRONATH  MULLIOKiiMi^  otnisBa  v.  NITTANUND   MULLiq^ 
^mdwcc  Add  of  1&72), m.  13,  21,  cZ.  l^and  32,   cl.  ,  T^Belevant  Fad-r         187^ 

Evidence  €^ Family  Custom  -^^faUment  in  wrUmg  hy  a  Party  to  tlve  SuitwJio .    Jan,  27  ^ 
u  dead^^Admiesion. .  ___^i^ 

lo  a  suit  to  establish  the  ezistenoe  oi  a  family  onstom,   the  plaintiffs  offered  i» 

CfYidenoeadee^ooDtaiilingai^cHalthatl^eivistoniofUiefamiljwaaas  JU^ed  ^i^ 

theplaint,aiictaooveDantto  do  nothing  contrary'  to  it.'  The  deed  was  diedittefl 

before  action  jbroogl^t  by,  th^  present  plaintiffs,  and  also  by  a  plaintiff  who  had  died 

'Mms^  theinstJtntioii'of  ihestiltan^^as'  the  plaittt  allegoa^  bf  ^a  ooasidsrably 

•■iaJ<iri^4irtbe«fai»ly,1»ot  thsderebdaatwsaiibt  apatty  to  it  BliU,«lot^edM 

^wMkkdn^ilfMfi^eyjd^no^.  0^I)^h9lC.aftUplfu{it^s,tiiong;hthe^(K)abltt^iDspJiv« 

l»<af3Xed^n»  ifitnes^:  but  tbat,thoi}gh  admissiblo,the  custom  asagaist  the  defend- 

ant  must  beproVed  aiiytnde.  -         '   •         i  : 

.  ,  Tqs  plaintiffs  and  the  defendant  in  this  case  were  descendants 
o|,  ivo  brothers  who,  some  *  two  hundred  years  ago^  had 
established  certain  idols.  These  idols  had^  for  many  years  beeli 
k^'np,  and  their  worship  maintained  by  the  various  families 
descended  from  the  original  il^oanders^  each  of  these  families  iii 
rotation  being  entitled  to  the  custody  of  the  idols  and  to  a 
foilah  or  turn  oi  worship.  It  was  alleged  in  the  plaint  that  tfab 
majority  of  the  descendants  of  the  founders  had  alwayd^ lived  in 
Calonttai  and  that^  by  the  custom  prevailing  in  th^  £amily>  thb^ 
idols  could  not  be  removed  from  Calcutta^  but  must  be  kept  iu 
the  house  in  Calcutta  of  the  person  who  for  the  time  had  tho 
pallah.  The  defendant^  on  his  pallah  commencing  last  October^ 
]>roposed  to  remove  the  idols  to  his  house  at  Bhagmuree^  out  of 
C^^cptta^  whereupon  the  present  suit  was  brought  for  tfa^ 
j;)ui^pdae.ol  having  it  declared  that  tho  custom  alleged  in  life 
plaini  prevailed  in  the  family^  and  of  obtaining  a;n  injiinctidn  io 
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HuRBoNATH  restitun  him  from  doing  so.  An    intetim  injunction    bad  been 
UuudCK     granted  by  Pontifex,   J.,    and  the  suit  now  came  on  for  final 

\  N1TT4IIUN0  disposal^ 

It  was  proposed^  on  behalf  of  the  plaintiffs,  to  pnt  in  as  evi- 
dence of  the  alleged  eastern  a  certain  deed  of  agreement  nnder 
seal,  executed  in  June  1871  by  the  plaintiffs  and  '*'a  consider- 
able mojorit/'  of  tkose  entitled  to  pallahs,  in  which  after 
reciting  that  the  custom  of  the  family  was  as  aileged  in  the 
plaint,  they  covenanted  with  one  another  not  to  remove  the  idols 
from  Calcutta  daring  their  respective  pallaha.  The  defendant 
was  not  a  party  to  this  deed,  and  one  of  the  plaintiffs,  Shama 
Chum  MuUick,  who  had  joined  in  the  execution  of  the  deed^ 
bad  died  since  the  suit  was  instituted. 

Mr.  Kennedy  and  Mr.  Lowe  for  the  plaintiffs. 

Mr.  Woodroffe  and  Mr.  W.  Jackson  for  the  defendant. 

Mr.  Kennedy  for  the  plaintiffs,  contended  that  the  deed  was 
admissible  nnder  the  Evidence  Act,  I  of  1872,  ss.  13  and  82,  d.  7. 
Shama  Chum  was  a  party  to  the  suit,  and  he  is  now  dead.  Tbia 
must  be  taken  to  be  a  statement  by  him  relating  to  a  transactioii 
by  which  a  custom  was  recognissed.  It  is  dearly  ante  Utem  moiam. 
[Macphsbson,  J. — ^You  may  perhaps  put  in  the  recitals  aa 
being  a  statement  by  one  of  the  plaintiffs  who  is  now  dead,  but 
the  only  effect  of  that  will  be  that  what  he  states  in  the  plaint 
will  then  appear  as  evidence  given  in  the  box.]  It  will  be  for 
the  Coi^rt  to  give  what  weight  it  pleases  to  it,  but  I  submit  tiiat 
thp  whole  deed  is  clearly  evidence. 

Mr.  W.  Jackson,  for  the  defendant,  objected  to  the  reception  oC 
the  deed  in  evidence. 

Cur»  aivm  wiU. 

The  following  was  the  judgment  on  this  point : 
Mf  GPHEBsoN,  J. — Besides  calling  some  of  the  plaintiffs  and 
one  of  their  priests  to  prove  that  the  right  to  remove  the  idols  has 
never  before  been  either  exercised  or  claimed,  Mr.  Kennedy  pr#* 
posed  to  put  in  a  deed  of  agreement  under  seal,  execiited  in  jTune 
1871,  by  (as  the  plaint  says)  '^  a  considerable  majority"  of  (hoas 
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entitled  to  pallahs,  inclading  the  plaitttiffs.  That  deed  recites  '^73 
tbe  eiutem  of  the  family  to  be  as  now  alleged  in  the  plaint ;  and  Hitbbonatb 
those  who  signed  it  covenanted  with  one  another  not  to  remove  ^^^^^^ 
the  idols  from  Calcatta*  The  defendant  was  not  a  party  to  this  KitTAiorim 
deed,  and  its  reception  to  evidence  was  objected  to  on  his  behalf  *'^"^"' 
by  Mr.  Jackson.  1 9aid»  at  the  trial,  that  I  wonid  receive 
the  recitals,  as  being  a  statement  in  writing  made  by  one  of 
the  plaintiffs,  Shama  Ohnm  Mollick,  who  might  have  been 
examined  as  a  witness  had  he  not  died  since  the  snit  was  in- 
atitoted.  I  thought  that  the  recitals  were,  under  n.  13  of  the 
Evidence  Act,  read  together  with  s.  32,  cL  7,  receivable  as  etate- 
meat*  made  by  Shama  Ohnm,  he  being  now  dead^  Mr*  Kennedy, 
however,  pressed  for  the  admission  of  the  whole  deed,  together 
wiA  evidence  of  the  circumstances  under  which  it  was  executed. 
He  rdied  on  s.  13  of  the  Evidence  Act,  aud  contended  that  as 
the  question  is  as  to  the  existence  of  a  right  or  custom,  the 
execution  of  this  deed  is  a  '^  relevant  fact,''  as  being  either  a 
'*  transaction  by  which  the  right  or  custom  in  question  was 
*  ♦  *  *  recognized  and  asserted'^  under  d.  (a)  of 
B.  13,  or  as  being  ^  a  particular  instance  in  which  the  right  or 
Gustdm  was  ♦  ♦  *  *  recognized'*  under  d.  (6).  At 
first,  I  thought  the  deed  inadmissible,  except  as  a  statement  made 
by  Shama  Churn,  the  defendant  not  being  a  party  to  it,andbeing 
in  no  way  bound  by  it.  And  it  certainly  is  rather  startling  to 
find  that  when  a  set  of  plaintiffs  come  into  Court  claiming  a  right 
by  custom  as  against  a  defendant,  a  declaration  by  them  among 
themselves  (but  behind  the  back  of  the  defendant)  that  they  have 
the  right,  and  a  covenant  to  do  nothing  contrary  to  it , are  admissi- 
ble as  evidence  on  their  behalf.  Such  an  assertion  of  right,  it  at  first 
sight  appeared  to  me,could  be  placed  no  higher  than  an  ^'admission,'' 
which  (s.  17)  is  defined  to  be  ''  a  statement,  oral  or  documentary, 
which  suggests  any  inference  as  to  any  fact  in  issue  or  relevant 
fact,"  made  by  a  party  to  the  proceeding,  and  which  is  ordinarily 
(s.  21)  not  admissible  on  behalf  of  the  person  who  made  it« 
But  by  cl.  1  of  a.  21,  ''an  admission  may  be  proved,  by  or  on 
behalf  of  the  person  making  it,  when  it  is  of  such  a  nature  that» 
if  the  person  making  it  were  dead,  it  would  be  revelant  as 
between   third  persons  under   s.  32."    And    farther  considera* 
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it^f^       tioa  pf  the  matter   has  made  mo  oome  to  th.e  i^HielaatDii    tbah 

.^UBAONATB   I  JBXiBk  admit    this  deedi  as  heinff    ia  striotaass    admimble  on 

Mou.ic?R     behalf    of  tha  plaintife  geijioraJly  :  fpr  ia  atjiojitttfyc  th^.  »ecsitri9 

KiTOAKUiw)  asaatateiawt  madeby.  Stoma  Chnm  Mjilliofc  1  brfd  llbWi  to 

^luLLKff.    j^  relevant   under  s.  32  :   a»d.  it  almpst  jaeoesawrijy  fuBow^  tiuMk 

I  mu^t  admit  the    deod  0q  behalf  of    ^b0  pIaintiS«».thKlPgbi.thf!jr 

can  themselves  be  called   as   wiUM^AeSj).  and   thoogh  the  dead 

amdants   merely  to  a  ata(ezaent  by   them  of  iibeir ,  own  viqw  <tf 

•their  0ase. 

Pmctioally,  bovrever,  it  makes  libtle  difEe^teiMMi.  iirhQlhartiia 
deed,  or  aijy  portipp  at  it,  is  admitted  or  reo^led, :  ..WbathervSt 
ia  oris  noli ^videoceiiuider  the  mw  Ji^  iUi»m^iii^ti^i^ 
Bjere  atotemdPt  by  .  the  .pl«intiff*^w4 . .  ottiersi  {orm«f  ?  a  w»si^ 
derfkble  majority  "of  t)iose  iotorested,  ^.few  moi^ti^.befoire  {^q|ip^ 
brought^,  ttiat  they  bavp  t^hJ*.  ri«tt.  wd  ifriil  upbpW  .it^  ia.^ortfc 
Icfflfs^  as  against  f^  third  partly,  as  evidence  f^h^^.  fl^y  do  jp  ^> 
have  the  righ*  which  they  assert  they  hav©.  It  fpt  oqnq  tlua  l^ 
MTfialihless  becftusQmade,  as^n  the  present  iustaja^^oathepc^ar 
8p^  pf  1^  s^ttlemeqt  among  themselves  o^  questions  :and  difficolr 
Jies  whiqh'  had  arisen^  In  my  opinion  this  deed,  wb^a  admitfed^ 
leaves  the  plaintiff's  (»se  exactly  whej?e  it  was  :  |or  it  shows  n^ 
^morp  thap  that,  wbere^  the  plaintiffs,  in  Ootober  1872,  filed  the 
^plaiot  PQW  before  me, .  asserting  that  a  certc^in  rj^bt  ,e;dsts  and 
.praying  that  the  defendant  may  be  restrained  fron^  infringing  ^t, 
they  in  June  ISTliSJgned  a  deed  in  wt^ieb  they  (as  amongst 
^them^elves)  asser^ied  thissame  right  and  bpund  t^iemselves.tp 
respect, it.  ^ Whether,  as  against  the  defendant^  they,  have  Of 
have  not  the  right  claimed  rem^iqs  unaffected,  by  the  deed^  and 
mast  bp  proved  aZiwde.  ! 

•     Attorneys  for  the  platntiftj :  Miassrs.  ^eeby  attd  BuiHer. 

'-   Attorney  for  the  defeudant :  Mr.  OKver,    ^  •  .  <    ♦    .  j    .    ..l 
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:   Btfmn  SJr  mokairi  Omsk.  £('»  W^  Ju$Hi«,  -anil  U*.  Jim<»««  Uarkfra.      j^J^'lL  ». 
JF!|(0#l»INO  KO0IMA&  QHOSS  ^OmimuiT)  v-  TABttUOKNA:TH-     Aug,  tof 
8IEKAR  (PtAnraw).  ,*«» 

t  '    'Aflki»£tn4^-T^iI^-Gf^  akmiMe,  to  TTiio^— f  itt«4«^tn^  q^  Sons.        — — — 

.   A.  BMa,died»  leavi^g'ft  widow»  two  infont  sons,  and  a  dapghter,  and  having  made 

ft  ^ill  Ui English,  of, wbioh tbefollowing is'tho  material  portion .— " I givi, deviao 

and  be^aeatli  nnto  my  wife  L  i>'and  her  heirs  and  atfsigns  for  erer  ftll  0$  i^l  and 

'petsonat  eiMateaiid  ^ects,  and  do  appoint  my  said  wile  sole  eiecttiriic  of  thig 

«i7  wlU/':    M<l:(rf»lMig  the  deoCsion'of  Manphehmi,  JJ  that  the  wife  took  si^     gee  also 

al^plateee^tQ  wfthiali  power   ofalienatiQg   the  .  property,  and  not  merely  as  14  B  I«  B226 

imstee  and  manage^^pr  the  infant  son9.  ^J  2  J'  J?^ 

I,.  '•'>  llBJjA  4oo 

It  is  not  ne^essai'y  thit  there  shoald  be  an  express  deoIaratioA  of  the  tester's 

^esire  or  intehtion  to  disinherit  his  sons  if  thero  is  an  actual  gift  to  some  other 

^ertom^  dxpressedin  clear  and  unequivocal  'words. 

,       ••  «  '  ■ 

Appeal    from   a  jud^moafc   and    decred    o|  Macpheraon^  J.^ 

flaMth|9  ^tb  of  Jaw  1872. 

The  facts  of  tte  case  appear  fully  in  the  jqdgmefnt  of 

/  MAdP^nflOk/  J.^^Th^  sdbj^cb  of  dispute  !n  this  suit  id 
fertanr  property  wbich  originally  belonged  ta  ond  AarranBtido 
6nrkdr«  Tbe  plaintiff  and  the  defendant  are  both  groodaons  of 
thit  Harroncmdo>  bai^  anfortnnatalyforr  the  defenidanty  adoording 
to  Hindu  law,  occupy  very  different  posiinoBS,  die  plaintiff  being 
Ihefsott  <)(  aWn,  wliile'tbe  defendant  is  tbe  son  tip  daughter; 

*  Sari?^ni|nd<ySirkar^iedialS33>  leaving  a  widow  Luckymoney 
£)(M)^^  '  add '  tuf o  :«ona  Sbamacburn  aad  Woomachurn^  and  a 
^mghter  Baymon^y,  SkamaQbura<  died  in  1859  without  iasuei 
bMli»^n|pf  a  widow  named  Bapipreoai  Dossee,  who  died  in  1855 
of  1866..  WoomairiratTi  diediu  1854,  leayipg  one  bod,  the 
IrfniDtiffi  RaymctBef  3  thedanglitev  Of  HarronnndO|  is  still  alive# 
Imd  theid^foDdant/^ProaamK)  Coomibr  GlMsa  itf  her  aoii« 

Supposing,  Hurronundo  Sirkar  to  have  died  intestate,  so  that 
his  son  ShamfM^hornjand  Woomachnr^n  succeeded  to  bis  property, 
^ccordipg.to  the  ordinary  rule  of  Hindu  law  the  whole  estate 
would  now  bulong  to  the  plaintiff,  to  the  exclusion  of  tbq 
dofendaut :    for    Shamachuri^  and    Woomachurn    would    have 
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1873       tak^n  ia  equal  shares.    Oa  the  death  of  ShatnaohnrOi  his  widow 
PRofUNMo    Bampreosi  woald  hare  taken  a  widow's  life-interest  in  his  share 

^oa      ^^  ^^®  esiate  ;  apon  lier  death  his  mother  Lackymoney  woald 
V*         have  sticoeeded  ;  and  on  Laokymoney's  death  the  rfhare  worid 

SiRKift^  have  gone  to  the  present  plaintiff  as  the  next  heir  ofShamachnm. 
Bat  the  real  state  of  the  case,  however,  is  that  HarroBiixido 
Sirkar  died  leaving  a  will,  and  the  defendant  Prosdnno  Coomar 
Ghose  contends  that  nnder  that  will  his  whole  estate  vested 
absdlutely  in  Luokymoneyi  to  the  entire  exdusioa,  of  his 
children,  and  that  Lackymoney  Doraee  in  her  lifetime  made 
a  gift  to  him  (the  defendant)  of  the  six-anna  Ishare  of  fJie 
family  dwelling-house,  which  is  the  subject  of  this  suit.  There 
is  no  doubt  that  the  question  which  has  been  raised  is  one  of 
great  importance  to  Hindus^  as  bearing  upon  the  qoestioQ  of  the 
principles  upon  which  the  Courts  ought  to  act  in  constming 
wills  made  by  Hindus. 

Hurronundo  Sirkar  made  a  will  in  English,  whWh  Wa* 
apparently  prepared  by  an  English  attorney,  but  which  is  signed 
by  the  testator  himself  in  Bengali.  It  consists  of  ooly  a  few 
^'nesy  and  the  following^  is  the  material  part  of  it :— "  I  give, 
devise,  and  bequeath  nnto  my  wife  Sreenmtty  Imokymotiey 
Dossee  and  her  heirs  and  assigns  for  ever  all  my  real  tad 
personal  estates  and  effects,  and  do  appoint  my  said  wife  sole 
executrix  of  this  my  will." 

Lnckymoney  Dossee,  in  February  1834,  obtained  probate  of 
this  will  from  the  Supreme  Court,  and  from  that  time  onwards 
until  her  death  in  October  1858,  she  had  the  control  and  manage* 
ment  of  the  property  left  her  by  her  husband,  and  dealt  with  it 
as  if  it  was  her  own.  At  the  same  time,  however,  her  aoes 
Shamachum  and  Woomachurn,  who  were  yonng  chitdren  at  tlie 
time  of  the  death  of  their  father,  always  lived  with  her,  and  sob* 
stantially  had  the  enjoyment  of  this  property  along  with  her ;  and 
on  the  evid^ice  of  the  defendant  Prosnnno  Coomar  himself,  it 
appears  that  Shamachurn  and  Woomachurn,  after  they  attained 
to  years  of  discretion,  nsed  to  assist  her  in  the  management  of 
the  property,  although  everything  was  done  in  her  nsme. 

Lnckymoney,  on  one  or  two  occasions,  sold  portions  of  the 
Property  which  belonged  to  Uurronundo's  estate ;  and  on  th^e 
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oecaaioiis  the  conveyances  seem  to  have  been  made  by  her. 
One  of  these  conveyances,  a  Benguli  bill  of  sale,  dated  the  3rd 
of  Fehmaij  1849,  has  been  put  in,  and  in  that  she  states  that 
die  aelk  the  property,  her  husband  having  given  a  ^^  tameyndma 
irUl"  in  heft  name.  While  this  bill  of  sale  was  given  by 
Imckymoney  as  being  the  person  having  the  right  to  convey, 
it  is  to  be  noticed  (and  it  is  a  material  fact)  that  Shamachum 
aftd  Woomachum,  the  two  sons,  who  were  the  natural  heirs  of 
Horronundo,  sign  the  conveyance  as  witnesses,  a  proceeding 
%eli  understood  among  natives  as  indicating  that  these  sons, 
being  parties  having  an  interest,  gave  their  consent  to  the  sale 
being  miade. 

.  Sha^BDachum's  widow  Bampreosi  having  died,  we  find  that 
very  shortly  thereafter  Luckymoney  executed  a  deed  of  gift 
to  the  defendant  Prosonno  Coomar  Ghose  of  the  property  which 
is  the  subject  of  this  suit.  That  deed  of  gift  is  dated  the  18th 
of  October  1856,  and  in  it  the  property  is  described  as  being 
property  "which  was  given  (to  me),  and  has  been  held  and 
enjoyed  by  me  up  to  this  time.''  Two  or  three  months  before 
her  death,  Luckymoney  made  a  will,  which  is  useful  as  showing 
what  she  considered  to  be  her  position  with  reference  to  this 
IMX)pertgr.  She  says: — "My  husband,  the  late  Hurronundo 
Sirkar,  having  made  a  will  on  the  22nd  day  of  September  of 
the  English  year  1 833,  granted  all  his  moveable  and  immove- 
able property  to  me.  Thereafter,  upon  his  death,  T,  having 
obtained  the  whole  of  his  property  by  virtue  of  his  will,  am 
possessing  and  enjoying  the  same  from  that  time  up  to  the  pre- 
set as  owner  of  the  light  of  gift  (and  sale  thereof),  and  I  have 
alienated  some  of  these  properties."  Then  she  says  that  she 
has  already  j^ven  out  of  the  properties  granted  by  her  husband 
a  six-anna  sha^e  of  the  family  house  to  the  defendant  Prosunno 
Coomar  Ghose  by  deed  of  gift,  and  she  goes  on  to  bequeath  the, 
remaining  immoveable  properties  which  she  then  had,  and  her 
entire  moveable  property  to  her  son's  son  Tarrucknath  Sircar* 
She  then  proceeds  to  appoint  the  defendant  Prosunno  Coomar 
Ghose  as  executor  and  manager  during  the  plaintiff's  minority, 
and  to  dedare  that  the  whole  estate  should  go  to  Prosunno 
Goonuu:  .Gho^e  absolutely,  in  the  event  of  the  plaintiff  dying 
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^^^-^^     a  minor  without  issue,  or  of  his  renouncing  the  Hindu  reli- 
gion. 

This  will  confirms  the  view  that  Luckymoney  herself  consi- 
dered that  she  was  absolute  owner  of  the  property,  and  had  the 
right  to  dispose  of  it  at  pleasure ;  and  I  have  no  doubt  ilie 
whole  family  thought  the  same  thing.  Thus  we  find  tiui.t, 
during  the  minority  of  the  plaintiff,  his  mother  filed  a  bill  in 
equity  in  the  supreme  Court  against  the  present  defendant 
Prosunno  Coomar  Ghose,  the  object  of  which  was  merely  to 
have  Luckymoney's  will  construed,  and  to  have  an  account  of 
her  estate  taken,  no  question  being  raised  in  that  suit  as  to  the 
rights  of  Luckymoney  under  Hurronundo's  will,  or  as  to  the 
rights  of  the  plaintiff  as  heir  of  Hurronundo,  or  of  Shama- 
ohum.  These  proceedings  are  only  material  now,  as  showing 
that  some  years  ago  the  plaintiff's  mother  and  guardian  did 
practically  treat  Luckymoney  as  having  a  good  and  absolute 
title  under  the  will  to  the  property  of  Hurronundo  Sirkar. 

The  plaintiff  attained  the  age  of  eighteen  years,  as  he  states  in 
his  plaint,  sometime  in  the  year  1871;  and,  taking  advantage  of  his 
exemption  from  the  ordinary  provisions  of  the  law  of  limitation 
by  reason  of  his  minority,  he  now  seeks  for  a  declaration  that 
Luckymoney  did  not,  under  the  will  of  Hurronundo  Sirkar, 
become  the  absolute  owner  of  the  property,  and  that  she  had 
no  right  to  alienate  any  portion  of  it,  or  to  give  to  the  defend- 
ant the  six-anna  share  of  the  dwelling-house  which  she  gave 
by  the  deed  of  the  1 8th  October  1856.  The  plaintiff's  contention, 
in  fact,  is  that  although,  according  to  the  literal  meaning  of  the 
words  used  in  Hurronundo's  will,  the  whole  estate  of  Hurro- 
nundo Sirkar  was  given  to  Luckymoney  absolutely,  still,  on 
the  proper  construction  of  the  will,  that  is  to  say,  if  the  will 
be  construed  not  with  reference  to  English  law,  but  with  refer- 
ence  to  Hindu  law,  and  to  the  habits  and  customs  of  the 
Hindus,  the  Court  ought  to  hold  that  the  will  gave  her  no 
absolute  interest,  but  merely  appointed  her  to  be  trustee  and 
manager  of  the  estate  for  the  benefit  of  the  sons  of  the  testator. 

.1  think  that  the  plaintiff's  contention  is  right.  Considering 
that^the  will  is  the  will  of  a  Hindu;  considering  that  he 
had  at  that  time  two  infant  sons ;  and  considering  that  there  ig 
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no  expression  or  indication  anywliere  of  a  desire  to  disinherit      1872-73 


his  sons,  and  that  there  was  no  reason  why  he  should  desire    Pbobttnno 
to  disinherit  them.  I  think  I  must  assume  that  he  did  not  mean  to     ^nosir 
disinherit  them,  and  that  the  will  must  be  read  as  merely  malriTig  ^- 

over  the  property  to  the  wife  to  be  held  by  her  in  trust  for  the  nathSiekab* 
infant  heirs.    I  agree  with  Phear,  J.,  in  what  he  says  in  his 
judgment  in  the  case  of  BooploU    Kheitry  y.  Mohima  Chum 
Bay  (1),    (decided  on    the  12th    September  1870).    I  think 


(1).  Bifore  Mr.  JttsHce  Phear, 

BOOPLOLL  KHETTRY  and  anothe  b 
V,  MOHUCA  CHURN  ROY. 

The  12th  Sept.  1870. 

KisTO  Chundek  Dass,  a  Hindu,  died 
in  March  1864^  possessed,  amongst 
other  property,  of  a  house  No.  8/12,  in 
Bajah  Gooroodas'  Street,  and  leaving 
him  BurviTiiig  three  sons,  Radhanath 
Daas,  Bonomally  Dass,  and  Troylucko- 
nath  Dass.  In  February  1862,  Kisto- 
Chunder  xnade  a  will,  of  which  he  ap- 
pointed Radhanath  executor,  and  which 
waa  to  the  following  effect : — 

"  I,  Sree  Kisto  Chunder  Dass,  exe- 
cute this  willndma,  or  testamentary 
instrument,  to  the  following  purport 
or  effect : — ^I  being  very  ill,  and  my 
body  beinff  inconstant  and  mortal, 
knowing  mis,  in  my  sound  mind  I 
make  my  will.  The  whole  of  my  estate^ 
both  real  and  personal,  and  th^  exist- 
ing shop  which  I  have,  you  are  the 
froprietor  and  owner  of  the  wliole,  and 
have  appointed  you  my  executor, 
that  iato  say^  my  attorney. 

Ton  wiU  supply  the  expenses  of  the 
household,  and  will  supply  the  food 
and  raiment  of  the  family,  and  carry 


on  the  existing  shop  ;  and  will  perform 
as  usual  the  religious  observances  of 
the  family,  and  you  will  further  per- 
form the  worship  of  Eshur  Sreedhur 
Thakoor  in  the  manner  in  which  it  is 
now  being  done,  and  you  will  perform 
my  shrdddhi,  Ac.  The  whole  of  the  reli- 
gious acts,  and  the  protection  of  all  the 
real  and  the  personal  estate,  will  be 
attended  to  by  you,  and  you  will  con- 
duct the  existing  shop,  and  collect 
«1 1  dues  and  pay  all  debts.    All  power 


is  vested  in  you.  Whatever  you  do, 
I  agree  to  ;  no  one  else  has  any  power 
left  to  him,  and  I  am  making  my  will 
in  sound  mind.  If,  after  my  decease, 
any  other  of  my  heirs  object  to  this 
will,  the  same  is  inadmissible  and  void, 
and  you  will  pay  the  undermentioned 
legacies  to  the  undermentioned  par- 
ties : — 


Sree  Ramkanaye  Dass,  station  Chur- 
ruckdangah.  Particulars  of  legacies." 
(After  the  witnessing  clause,  came  a 
list  of  the  legacies.)  "  Thakoor  Soor, 
&c.,  Rs.  (25)  twenty-five;  purohitor 
family  priest,  Re.  (lo;  ten.  YouwiU 
give  to  my  eldest  daughter,  Sreemutty 
Ranee  Dassee,  Rs.  (200)  two  hundred. 
You  will  give  to  my  second  daughter, 
Sreemutty  Woomasoondoree  Dassee, 
Rs.  (160)  one  hundred  and  fifty.  You 
will  give  to  my  youngest  daughter, 
Sreemutty  Teenoowrie  Dassee,  Rs.(160) 
one  hundred  and  fifty." 


After  Kisto  Chunder's  death,  Radha- 
nath applied  for  probate  of  his  will,but 
a  caveat  was  entered  by  Bonomally.  An 
arrangement  was  then  come  to  bet- 
ween the  two  brothers,  whereby  it  was 
agreed  (inter  alia)  that,  if  Bonomally . 
would  withdraw  his  opposition,  Radha-' 
nath  should  pay  him  Rs.  3,000  and  the 
costs  incurred  by  him  ;  that  Bonom- 
ally should  release  his  claim  against 
the  house  No.  8/12  ;  but  that,  notwith- 
standing the  devise  to  Radhanath, 
the  house  should  remain  the  Joint  pro* 
perty  of  the  three  brokers.  Tha 
release  by  BommiBlly  was  dnvwn  «p 
and  engrossed,  and  a  decree  by  con- 
sent passed  in  favor  of  Kisto  Chun- 
der's will.  Radhanath,  however,  paid' 
only    Rs.  1,800  ofthe   Rs.  3,000,   and 
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W2-y$      it  impO^ible  to  assume  that  a  Hindu  meaais  to  disinherit  his 
Pbobunko    only  sons  when  there  is  no  express  dechtration  of  his  desire  or 

COOMAB 

the  release  in  consequence  was  never        4th    Clause. — ^There    is    in     Bajah 

Tabbuckv     ®^^^^^^*   In  Augnst  1866,  Badhanath    Qooroodos^' Street  the  aneeatraltenaol}- 

K.iTH  SnLKAs  ^®^»  leavine  a  son,  Megnath  Dass,  and    ed  batee  No.  8/12  recently  purchnsed  in. 

H^XB  ouKAS.  ^^  ^^^  brottiers,  Bonomally  and  Troy- 

luckonath,  him  surviving,  and  having 

drst  made  a  will,  the  material  portions 

of  which  were  as  follow  : — 


''I,  Sree  Badhanath  Dass,  inhabi- 
tant of  Rajah  Gooroodass'  Street,  in 
the  city  of  Calcutta,  endite  this  *  toiU 
jputro'  to  the  following  effect  i^— 

For  tiie  last  three  months  I  am  ill 
and  laid  up  in  bed.  We  cannot  tell 
what  may  happen  to  the  human  being 
at  any  time,  consequently  I,  of  my 
own  desire,  write  this  *  will  putro/  ap- 
pointing Sreeman  Troyluckonath  Dass, 
the  youngest  brother,  my  executor, 
that  is  '  tomey,'  as  set  out  in  the  follo- 
wing clauses.  You,  brother,  will  per- 
form an  the  business  accordingly  : — 

IH  ClauMe. — ^The  saha  (service,  wor- 
ihip)  of  my  ancestral  Sree  Sree  Eshnr 
Sreedhur  Thakoor,  which  is  in  my  an- 
cestral batee  (house,  premises),  will  be 
performed  as  has  been  done  theretofore. 

2nd  Clat4»e.--My  (2)  two  widow 
nsters,  Sreemutty  Ranee  Dassee  and 
^reemutty  Woomasoondoree  Dassee, 
will  remain  as  they  now  are  in  my 
ancestral  batee.  They  wiU  get  food 
and  raiment  as  they  now  get  from  my 
family.  No  person  will  be  able  to  op- 
pose the  same.  Should  they  not  agree 
with  my  youngest  brother,  then  they 
will  monthly  get  Rs.  (6)  six  for  their 
food  and  raiment,  that  is,  each  one  of 
them  Rs.  (3)  three  a  month. 

Sri  Clause.— With  the  rent  of  the 
tenanted  batee  which  is  in  the  kheerkee 
(rear  or  hind  portion  of  house)  of  the 
anoestral  dwelling-house,  the  saba  of 
Sree  Sree  Eshur  Sreedhur  Thakoor 
nillbe  pflvtarmed,  and  the  tax  of  the 
wii  hah*  paid ;  and  from  the  proceeds 
of  the  gardens  situated  in  Belgachia, 
in  Zitiufth  34-Pergunnahs,  the  family 
expenses  will  be  paid. 


the  name  of  my  father,  deceased,  and 
newly  built,  irom  the  rent  of  which 
the  tax  should  be  paid  first ;  and  what- 
ever  money  remains,  the  whole  of  ib 
will  be  paid  towards  the  family  ex- 
penses and  other  disbursements  set  out 
in  the  following  clauses,  ezceptiB^ 
which  no  other  expense  wiU  be  incurr- 
ed as  a  charge  therefrom. 

7th  ClauM.— The  white  thread 
trade,  which  was  formerly  carried  on 
in  my  own  name  with  Sree  Bamkanaye 
Dass  and  Sree  Troyluckonath  Bass  has 
been  dosed  a  long  time  a^o,  and  each, 
party  has  taken  Ms  own  imaie.  Subse- 
quently a  trade  is  now  going  on  with 
Sreejoot  Oroon  Ohunder  Ghose  in 
Burra  Bazar.  The  debts  and  credits 
you  will  pay,  and  realize  all. 

8th  Clamee, — ^Before  this  my  second 
brother  brought  an  action  in  the  High: 
Court  against  us,  which,  having  been 
subsequently  setUed  with  him  amica- 
bly, I  gave  Co.'s  sicca  Rs.  (1,800)  thir- 
teen himdred  to  the  brother,  and  paid 
his  vakeel  costs  in  full.  Co.'s  Es.(2,000> 
two  thousand  are  still  due  to  him. 
Should  you  be  unable  to  pay  the  same 
from  other  means,  then  you  wiU  either 
mortgage  or  seU  the  new  batee  No.  8/19 
in  BajaJi  Qooroodass'  Street,  and  pay 
his  Bs.  (2,000)  two  thousand,  and  take 
a  release  written  by  him. 

10th  Clause. — ^I  have  gradually  bor- 
rowed from  Sreemutty  Bindoobaaini 
Dassee  Co.'s  Rs.  (1,100)  eleven  hund- 
red, which  said  rupees  I  have  paid  to- 
wards  the  debt  of  the  present  shop, 
and  for  other  debts  and  for  the  ex- 
penses of  the  illness.  Should  you  be 
imable  to  pay  the  rupees  from  other 
means,  then  you  will  either  mortgage 
or  sell  the  batee  No,  8/12  in  Rajah 
Gooroodass'  Street,  and  pay  the  debt 
to  the  said  Dassee." 


Troyluckonath  allied  for  probate  of 
this  will,  the  application  being  opposed 
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intention  to  do  so,  and  when  no 
Iiave  such  a  desire  or  intention. 

by  Megnath,  the  son  of  Badhanath^ 
Wt  the  Court,  on  the  13th  May  1867, 
decreed  in  favor  of  the  will,  and  grant- 
ed probate  to  Troylnckonath. 

Pending  this  suit,  and  prior  to  de- 
oree,  Bonomally  and  Megnath,  on  the 
26th  March  1867,  mortgaged  their  two- 
thirds  share  in  the  house  No.  8/12, 
Bajah  Gooroodass'  Street,  to  the  de- 
fendant, and  default  haying  been  made 
in  re-payment  of  the  mortgage-debt, 
the  defendant,  on  the  6th  January  1868, 
obtained  a  decree  for  payment  thereof, 
or  sale,  of  the  mortgaged  premises.  Be- 
fore this,  on  the  17th  August  1867> 
Troylnckonath  mortgaged  the  house  to 
the  plaintiEb  to  secure  the  re-payment 
of  Be.  6,600  which  he  had  borrowed 
from  them  for  the  purposes  of  Radha^ 
nath's  wilL  Upon  his  failure  to  repay 
the  money  at  the  time  stipulated,  the 
plaintiffs  instituted  a  suit  for  fore- 
•kwnre,  and  obtained  a  decree  absolute 
for  f^ffedosore  on  the  15th  July  1869. 
Afterwards,  on  the  9th  September  1869, 
the  plaintiffs  obtained  a  decree  for 
|K>6Be88ion,  and  at  the  time  of  this  suit 
were  in  possession  of  the  premises. 

The  suit  was  brought  by  them 
agamstthe  defendant,  the  mortgagee 
of  two-tfairda  of  the  house.  In  their 
plaint  the  plaintiffs  alleged  that  the 
defendant's  mortgage  and  decree  threw 
doubt  and  suspicion  on  their  title,  and 
that  their  possession  was  disquieted 
thereby,  and  would  be  still  further  dis- 
^eted  by  the  intended  sale  by  the 
defendant  under  his  decree.  They, 
therefore,  prayed  for  an  injunction  to 
restrain  the  defendant  from  proceeding 
to  a  sale,  and  that  he  might  be  com- 
pelled to  enter  up  satisfaction  of  his 
decree,  and  to  bring  his  mortgage  into 
Court  for  cancellation. 

Mr.  Km»edjf  and  Mr.  Pifard  for  the 
plaintififf; 

Mr.  TTiMHlrcrfvsBd  Mr.  Btam  forthe 
defendant. 


canse  is  shown  why  he  shonld      1872-78 
A  recent  decision  of  the  Privy    prosttkko 

COOXAB 

The  judgment  of  the  Court  was  deli-  *^ 

very  by  Tabbvok- 

Phbab,  J. — ^Mr.  Kennedy  put  the  case         nath 
before   me  as  if  it  belonged  to  that      Sibkabw 
class  in  which  a  Court  of  Equity  will 
interfere  in  favor  of  a  plaintiff  by  caus- 
ing deeds  or  documents  to  be  delivered 
up  and  cancelled,  in  order  that  they 
may  not  be  u^ed  to  the  prejudice  and 
danger  of  the  plaintiff,  and  form,  as  it 
is  said,  a    cloud    on  his  title.    The 
principle  which  governs  the  Court  in 
such  cases  is  sometimes  expressed  in 
the  phraae  "  quia  timei,"    and  these 
words  sufficiently  indicate  the  nature 
of  the  mischief  for  which  the  remedy  is 
given.    I  may  expound  them  by  saying 
the  Court  furnishes  its  aid  in  cases  of 
this  kind  to  remove  out  of  the  way  in-^ 
struments  which    really  are  void  or 
inoperative,  for  fear  they  might  at  some 
future  time  be  used  to  the  prejudice 
or  injury  of    the  plaintiff,  when  the 
necessary  evidence  sufficient  to  invalid* 
ate  them  may  be  lost.    It  appears  i^ 
me  that  the  present  case  does  not  fall 
within  that  class.    There  is  here  an 
eYiflting  c<mflect  between  the  parties  of 
a  substantial  character,  and  I  think 
this  suit  is  in  no  sense  a  de  bene  e$9€ 
proceeding.    It  is,  in  truth,  one  with 
which  we  are  exceedingly  familiar  on 
the  other  side  of  this  Court.    A  plain* 
tiff  declares  that  he  is  in  possession  of 
property,  the  subject  of  the  suit,  and 
that  he  is  rightfnUy  entitled  to  it :  and 
he  oompkdns  that  the  defendant  sets 
up  a  hostile  title,  and  under  eover  of 
that  title   is    committing  some  overt 
act  of  wrong  against  him,  the  plaintiff  ; 
and  on  this  ground  the  plaintiff  asks 
for  a  declaration  of  right  against  the 
defendant.    In  the  present  case  the 
plaintiffs  seek  to  have  the  document 
delivered  up  and  cancelled.    They  do 
nflit  precis^  ask  ham  for  a  deehirtkm 
of   right,    but   they   pray   that   the 
defendant   may  be  restrained  by  in« 
junction  from  proceeding  to  sell  the 
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Council  in  the  case  of  Ra^  Ltikhee  Daibea  v.   Gokool  Chwnder 
Chowdhry  {1)  has  some  bearing  on  the  question. 


house  and  premises  in  suit,  and  also 
that  he  may  be  compelled  to  bring 
his  mortgage-deed  into  Court  and  have 
it  cancelled.  It  appears  to  me  in  this 
state  of  things  that  it  is  incumbent 
on  the  plaintiffs  to  prove  first  their 
possession,  and  next  the  title  on  which 
they  rely. 

I  think  they  have  sufficiently  made 
out  their  possession.  It  seems  to  me 
on  the  evidence  pretty  clear  that  the 
plaintiffs  are  now  in  enjoyment  of  the 
rent  and  profits  of  the  house  which  is 
the  subject  of  suit. 

Then  comes  the  question  of  title.  I 
may  shortly  say,  the  plaintiffs  allege 
they  got  this  property  by  a  mortgage, 
carried  to  foreclosure,  from  Troylucko- 
nath;  that  Troyluokonath  made  the 
mortgage  to  them  by  virtue  of  powers 
which  he  obtained  as  executor  of  and 
under  the  will  of  Badhanath  Dara,  and 
that  the  mortgaged  property  had  been 
devised  to  Badhanath  by  his  father 
Kisto  Chunder,  who  had  himself  orgi- 
nally  acquired  it.  Now,  assuming  for 
the  moment  that  Badhanath  became 
the  actual  proprietor  of  this  house  by 
virtue  of  his  father's  wiU,  the  powers 
which  Troyluokonath  pretended  to  exer- 
cise came  to  him  solely  through  the 
will  of  Badhanath  ;  and  this  will  runs 
in  the  following  terms  : — (His  Lord- 
ship read  the  first  three  clauses  of  the 
will,  and  continued). — ^Then  comes  the 
4th  clause,  and  this  no  doubt  distinctly 
gives  authority  to  the  executor  to  doal 
with  this  particular  property.  No.  8/12, 
for  the  specific  purposes  afterwards 
mentioned  in  the  will.  It  does  also, 
however,  contain  this  declaration,naane- 
ly,  that  "the  whole  of  the  proceeds  will 
be  paid  towards  the  family  expenses  and 
other  disbursements  set  out  in  the  fol- 
lowing clauses,  excepting  which  no  other 
expense  will  be  incurred  as  a  charge 
therefrom."   Afterwards  ^e  8th  clause 


says  to  the  executor :— "Should  yon  be 
imable  to  pay  the  same  (i.e.,  Bs.200O  to 
the  testator's  second  brother,  Bonomal- 
ly)  from  other  means,  then  you  wiU 
either  mortage  or  sell  the  new  batee^ 
No.  8/12,  in  Bajah  Gooroodass'  Street." 
Again,  the  10th  clause  gives  power  to 
the  executor  to  mortgage  the  same  for 
the  purpose  of  obtaining  funds  to  paT 
the  debt  of  Bs.'l,100  to  Bindoobasmi. 
The  two  passages  I  have  now  read  thus 
give  distinct  authority  to  Troyluoko- 
nath, if  necessary,  to  mortgage  the 
premises  which  are  the  subject  of  suit, 
to  secure  a  sum  in  the  aggregate 
amounting  to  Bs.  8,100.  The  plain- 
tiff's mortgage  is  for  a  much  larger 
sum  than  this  (I  think  fear  Bs.  6,600). 
If,  therefore,  Troyluckonath's  powers 
were  limited  by  these  two  passages,  I 
think  it  would  have  been  ultra  vires  on 
his  pMt  to  execute  the  plaintiff's 
mortgage.  There  is,  however,  another 
clause  which  I  have  not  yet  mentidn- 
ed,  i.  e„  the  7th,  and  I  think  Mr.  Ken- 
nedy rightly  attached  to  this  oossider- 
able  importance  {r€<id§}.  Mr.  Keamedy 
argued  that  this  was  a  direction  to 
the  executor  to  pay  the  testator's  debts, 
at  any  rate  the  debts  of  this  particular 
concern,  out  of  the  testator's  estate. 
Now,  if  this  be  so,  I  am  not  disposed 
to  say  that  the  law  which  this  Court 
administers  in  regard  to  the  estates  o€ 
Hindus  would  oblige  a  purchaser 
from  the  Hindu  executor  to  see  to  the 
exact  amount  of  the  debts  which  the 
testator  directed  him  to  pay,  or  even  to 
make  enquiry  whether  any  such  debts 
actually  existed.  It  would,  I  think,  bo 
inconvenient  in  practice  if  the  pur- 
chaser was  obliged  to  look  further 
than  the  will  itself  ;  and  if  that 
will  gave  the  executor  or  trustee 
the  authority  to  pay  debts  out  of 
the  estate,  I  should  be  disposed  to  say 
the  purchaser  might  safely  rely  on 
the  executor's  power  to  convey  :  and 
therefore  I  think  Mr.  Kennedy's  argu- 
riient  on  the  effect  of  this  7th  clause 
is  good  to  the  extent  of  proving 
that  Troyluokonath  under  this  wiEhad 

(1)  18  Moo,  I,  A.>  290  J  a  C,  8  B.  L. 
B.  P.  C,  57.         • 
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As  I  am  of  opinion  that  Luckymoney  was  merely  a  trustee 
or  a  manager  for  her  sons,  the  question  arises  whether  Wooma- 


power  to  make  the  mortgage  to  the 
plaintiffs  which  is  the  basis  of  the 
plaintifC^  title. 

But  then  comes  the  question,  which  is 
of  oardinal  importance  in  this  case,  and 
whichlthink  both  sides  have  considered 
to  be  oritioal  i.6.  had  Badhanath  power 
to  make  the  will,  which  I  have  just  read 
and  referred  to,  so  as  to  give  Troylucko- 
«ath  the  power  to  sell  or  dispose  of  the 
whole  property,  which  is  the  subject  of 
suit?  If  he  had,  then  he  got  his  power 
from  ffisto  Chtmder  by  the  will  of  1862. 
J(ow,thi8  wiU  is  as  follows :— (His  Lord- 
ship read  the  will  as  set  forth  above,  and 
continued)  .It  is  contended  that  this  wiU 
gives  the  whole  proprietary  right  in  the 
property,  which  is  the  subject  of  it,  to 
Badhanath.  It  is  directed  toRadhanath, 
and  the  first  clause  runs  as  I  have  read. 
But  if  this  will  is  to  be  construed  in  the 
way  the  plaintiff  asks  to  have  it  constru- 
ed, it  has  the  effect  of  disinheriting  two 
out  of  the  three  of  the  testator's  sons, 
without  a  single  word  expressive  of  his 
intention  to  do  so.  It  seems  to  me  going 
a  very  long  way  to  suppose  that  a  Hindu 
father  would  disinherit  two  of  his  sons 
without  assigning  a  shadow  of  a  reason 
or  motive  after  a  fashion  of  this  sort. 
And  it  is  remarkable  that  the  testator 
makes  substantial  legacies  to  each  of  his 
three  daughters,  while  he  does  not  even 
mention  in  any  way  the  second  andthird 
sons,   Bonomally  and  Troyluckonath. 
Now,  not  a  single  suggestion  has  been 
made  from  beginning  to  end  of  a  reason 
why  the  testator  shotdd  disinherit  these 
two  sons,  or  why  he  should  give  the 
whole  property  to  his  eldest  son,  sub- 
stantial legacies  to  his  three  daughters, 
and  yet  leave  Bonomally  and  Ti-oylucko- 
nath   vrithout  the   slightest  mention. 
I  think  a  little  closer  looking  at  the 
will  clears  up  the  mystery,  and  shows 
that  he  did  not  disinherit  any  of  his 
children  at  all.  It  is  true  he  has  given 
his  whole  e8tate,real  and  personal^to  his 
eldest  Bon^as  mentioned ;  but  what  is 


he  to  do  with  it  ?  Not  to  apply  it  to  his 
own  purpose :  he  is  not  left  the  freedom 
of  a  proprietor :  he  is  told  to  supply  the 
expenses  of  the  household,  food,  and 
raiment  of  the  family ;  to  carry  on  the 
existing  shop ;  to  perform  the  religi- 
ous observances  of  ^e  family  as  usual ; 
to  perform  the  worship  of  Eshur,&c. ;  to 
perform  the  testator's  shrdddh ;  and  one 
or  two  of  these  directions  are  repeated  a 
second  time.  I  have  not  the  smallest 
doubt  that  the  testator  meant  that  all 
his  children  should  take  the  benefit 
and  advantage  of  this  property  as  an 
united  Hindu  family ;  and  so  far  as  he 
constituted  Badhanath  malik,  it  was  as 
trustee  for  himself  and  the  other  mem- 
bers of  the  joint  family. 

And  what  have  been  the  facts  since 
the  death  of  Kisto  Chunder  in  this  re- 
spect P  Indisputably  the  members  of  the 
family  have  lived  together  as  a  joint 
family,  even  during  the  time  when  the 
contract  was  going  on  between  Bono- 
mally and  Badhanath  in  respect  of 
this  very  will.  We  have  it  in  evidence, 
and  it  is,  I  think,  not  disputed  by 
the  plaintiffs,  that  when  Badhanath 
first  put  forward  this  will  and  claimed 
exclusive  rights  under  it,  there  was  in- 
stantaneous opposition  raised  by  Bono- 
mally, and  I  believe  also  by  Troylucko- 
nath. When  he  applied  for  probate, 
caveats  were  entered,  and  in  the  end 
probate  was  consented  te  by  Bonomally 
and  Troyluckonath  upon  certain  terms 
of  agreement.  Either  Mr.  Kennedy  or 
Mr.Piffard,  on  behalf  of  thePlaintiff— I 
forget  which — expressed  much  anxiety 
that  I  shotdd  not  take  this  agree- 
ment between  the  members  of  the 
family  as  in  any  way  modifying 
the  disposition  made  by  will.  I  do 
not  think  that  that  agreement  can  in 
law  have  any  effect  in  modification  of 
the  wiU  itself , but  it  may  have  very  con- 
siderable effect  as. a  contract  obliging 
Badhanath  to  exercise  such  powers  as 
he  got  under  the  will  in  favor  of  a  mem- 
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chum,  through  whom  the  plaintiff  claims,  having  lived  up  to 
I'ib^,  which  was  many  years  after  he  became  of  full  age,  it  can 
be  said  that  he,  by  not  contesting  the  matter  with  his  mother 
was  at  the  time  of  his  death  barred  by  limitation.  For,  oi 
course,  if  Woomachum  was  barred,  the  plaintiff  would  be 


ber  of  the  famUy.  Several  letters  which 
passed  between  the  attorneys  of  the 
disputing  parties  were  admitted  in 
evidence.  Prom  these  it  is  very  clear 
for  what  terms  the  pturties  were  stipu- 
lating. These  letters  led  up  to  a  con- 
veyance or  release,  engrossed  but  not 
executed,  which,  at  the  time  when  it 
was  offered  I  thought  inadmissible  for 
want  of  registration.  I  now  think  I 
was  wrong  on  that  point ;  because  it 
has  been  made  to  appear  since  that 
that  document,  although  in  form  an 
absolute  conveyance  or  release  of  pro- 
perty, was  of  design  not  executed  by 
the  parties^  and  did  not  in  any  way 
represent  an  actual  instrument  of  title. 
EventuaUy,  however,  the  vivA  voce  evi- 
dence of  Troyluckonath  supplied  the 
materials  which  the  exclusion  of  this 
deed  at  first  prevented  from  ooming 
before  the  Court.  And  these  materials 
are,  I  think,  valuable  for  the  right  un- 
derstanding of  Badhanath's  own  will. 
It  seems  to  me  very  certain,  on  the 
whole  of  the  evidence,  that  whatever 
doubt  there  might  be  in  the  beginning 
among  the  children  of  Kisto  Chunder 
with  regard  to  the  effect  of  their 
father's  will,  Radhanath  agreed  to 
hold  the  property  for  the  benefit  of 
himself  and  brothers  jointly,  and  that 
the  negotiation  for  the  conveyance  and 
release  stood  entirely  on  this  footing  j 
and  not  only  that,  but,  as  a  convey- 
ance or  release  was  never  executed,the 
brothers  continued  all  along  (certainly 
up  to  the  date  of  the  plaintiff 's  mort- 
gage) in  the  joint  enjoyment  of  this 
propei*ty.  The  evidence  seems  to  me 
all  one  way  on  that  point,  and 
I  myself  don*t  doubt,  even  from  Boop- 
loll  Khettry's  own  testimony,  that  fe 
was  entirely  aware  of  that  fact.  He 
and  his  advisers  disregarded  it  and  re- 
lied solely  upon  the  title  which  "could 
begivenbyBadhanath's  will  becaxise 


they  thought  that  that  was  sufficient 
in  law  to  give  a  valid  foundation  for 
the  plaintiff's  mortgage.  And  when 
we  look  to  the  terms  to  Badhanath'a 
will  by  the  light  of  the  facts  wMeh 
I  have  just  mentioned,  it  is  clear 
enough.  I  think  that  will  was  written 
in  view  of  them,  and  on  the  footing  of 
that  which  had  taken  place  between 
the  brothers.  He,  like  his  father,  dis- 
poses of  the  property  for  the  benefit  of 
the  family.  He  speaks  of  the  family 
as  "  we"  and  "  us  5 "  and  he  mentions 
them  aU  by  name,  excepting  Bono- 
maUy,  as  members  of  the  family.  And 
Bonomally  he  treats  as  an  outsider 
(reads  the  Sth  Clause.)  It  is,  I  think, 
quite  clear  that  he  looked  on  Boao- 
maUy  as  having  separated  and  agreed 
to  give  up  his  share  of  the  property 
for  the  consideration  there  referred 
to  ;  and  on  that  footing  he  directed 
Troyluckonath  as  trustee  and  manager 
of  t^e  property  to  dispose  of  it  for  the 
benefit  of  the  other  members  of  the 
family,  exclusive  of  Bonomally.  But 
Bonomally  had  not  in  fact  given  up 
his  share.  He  had  abstained  from 
executing  the  conveyance  or  release ; 
and  had  remained  in  continuous  joint 
enjoyment  of  the  property  with  his 
brothers  :  and  it  appears  to  me  that, 
from  the  time  of  Badhanath's  death 
up  to  the  date  of  the  execution  of  the 
plaintiff's  mortgage,  Bonomally  was 
entitled  to  his  one-third  share  of  the 
pronerty.  If  this  be  right,  the  plan- 
tiffs  are  clearly  not  entitled  to  have 
the  defendant,  who  claims  from  Bono- 
mally, restrained  from  dealing  with 
the  property  in  the  way  he  proposes. 
I  have  said  enough  to  show  in  strict- 
ness that  this  suit  should  be  dismissed. 
I  ought,  however,  to  add  that  I  think 
Badhanath's  wiU  is  conclusively  prov- 
ed, and  the  other  will  is  proved  hy 
consent  of  the  parties. 
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barred  noW.    1  think   thit,    tiiider  tlid  circtittiBtanced,  Wooma-      ^^"^ 

ctitlrn    t^as  not  bKrrek).    Li!tckym6tley  was  hat  the  position  <yftt    Tumnm6 

ttnite^,  arid   atthotigh  the  prepay    dtood ill  hdr  nam^,  tad  "WM     ^Q^lrt 

rfealt  withal  belonging   to  her,   hdr  possession  and    ^i^^®^*  rpMi«^*«tf 

were  not  adverse  to  her  sons  ;  tor,  it  'is  admitted,  that  they  lived      Uaauth 

with,  and  w6re   6upp6rted  by,  hei*,  and,  in  f Act,  that,  After  they 

aitliiiied-  theJf  mttjdrifcy,    they*   ntanaged    th^ptopcfrty  forh^t. 

It   is  noticeable   that  the  gfift  from   Laokymdney    toPwstinnd 

C6(M&t   €riioseWstei   ndt  mftde  until  the  deAth  of  both  thd  sonSf 

add   6f  ^filft<$hni^^ft  Widow.    It  may  Well   be  that    Lttbky. 

nibMy,  wfco  np  to  that  time  dealt  with  the  estate  ae  tntaa^er 

Sot   h^r  diildrefn^  miffh^  have   ihotigbt  thAt^   iter  sons  and   tfad 

widow  of  ShubiolKuni  being  dgad>  there  wae  nothing   unfair  in 

her  fatting  &aok  oii    the  tdrms  of  the    old  will  aiftd  giving  a  his* 

aniiaf  share  of   the&imily  dwening^hoosd  to  the  defendrnty  whOf 

80  fto   a$  blciod  is  ootlcefndd,    Was  ae    nearly  related  t^  Ham)* 

nittfdd  8xrkaf   and  herself  as  was   the  plaiiiti^    I  think    there 

wa»  no  adverse   pos^efliion  between  Luckymofley  and  Eei^  sons^ 

aad  tihat  dis  Wi»  a  mei^e   tra^tee  and  maAa^^r    oi  the  estate  of 

Har^o^aiido    Sfarkaif  up  to  ^he  time  of  her  deliAh,  that   i4»  ap  to 

the  year  ld38  j  and^  therefore,  the  plaintiff,  notwithstanding  the 

long  time  that  h&s  elapssd,  and  notwithstanding  the  faot  thut  his 

ffllthdi'  daring  his  lifetime  did  not  contest  the  matter,is  not  barred. 

Ta^ltig  this  view  of  the  case,  it  is  nnnecesSary  to  entd^ 
on  th6  fdi^thet*  qaeStioU  raised  itnd  argtxed,  tiz.^  snppoSihg  thif^ 
T^bpetty  went  to  Luckym6n6y  as  ft  gift  to  heir  by  he^hnsband 
after  inarri^^e,  and  became  her  siridhdn,  whether  or  not  the 
pUiMfff  #oaId  Sadcded  on  her  death  Iks  her  hehr  ?  I  express' 
nd  d^ini6ti  Whether  or  not  the  plaintiff  has  made  ont  his  title 
ftr  thtt  pi^op^rty,  it.  it  was  atridfidn  of  Laokymoney. 

ih6  pldcintifi^  is  entitle  td  t*ecover  the  sii-anna  shar^  of  ih6 
dw^Hng-hdaae ;  Mc(,  aS  Mr.  l^ennedy,  on  behalf  of  the  plaintiff^ 
wtnVes  his  right  i6  an  sioo^unt,  I  shall  give  a  deofee  for  posses* 
ftiien  and  costs  od  sdale  Ko.  2« 

From  this  decision  the  defendant  appealed, 

Mfr.  Woodrqffeaxkd  Mr.  Btanadn  for  the  app^llftnt. 

Mr.  Kenn^y  and  Mr.  Okos^  for  the  respondent. 

38 
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1872-73  Mr.  Woodroffe. — The  current  of  authoritieB  sbowfl  that  Hurro- 
Pbqbdn^o  nuudo's  will  gave  Luckymoaey  an  absolute  estate.  The  Ian 
CoosikH,  gaage  of  the  will  paust  be  considered,  and  the  expressed 
V.  intention  must  prevail  in  the  absence  of  extrinsic  circumstances 
^^gj^^^"  showing  a  dififerent  intention — Sreemutty  Soorjeemoney  Dossse  v. 
Denobundoo  Mullick  (1),  The  will  was  explained  to  the  testa, 
tor,  as  appears  from  an  affidavit  which,,  according  to  the  pmctice 
of  the  Conrt^  was  filed  in  support'of  the  application  for  probate. 
A  testator;  using  English  .  legal  phraseology  most  be,  taken  to 
liave  understood  its  technical  force — Ocmendra  Mohan  Tagora  v. 
Upendra  Mohan  Tagore  (2).  The  cases  of  Booploll  Khetfry  v. 
Mohima  Chum  Boy  (3)  and  Baj  Lukhee  Dabea  ▼•  -  Oohool 
Chtmder  Chowdhry  (4)  scaronly  support  the  concloaion  drawn 
)>y  Macfaperaon,  J.^  that  a  Hindu,  wishing  to  leave  bis  property 
away  txom  his  sons,  most  express  that  intention  clearly  :  in  the. 
formed  of  these  cases  there  can  hardly  be  said  to  have  been  a 
final  judgment.  Then,  looking  at  the  extrinsic  circnmstanceSj 
we  find  the  widow  dealing  with  the  property  as  if  it  were  abso- 
lutely hers.  [Couch,  C.J. — ^Tho  extrinsic  circumstances  which, 
it  is  said,  may  affect  the  meaning  to  be  attached  to  the  testator's 
words,  mast  h$  circumstances  existing  at  the  tim  e  of  making 
the  will,  not  subsequent  thereto.]  No  doubt  the  extrinsic  cir- 
cumst9iaoes  must,  as  it  were,  form  part  of  the  res  gentoa^  but  the 
widow's  dealings  with  the  property  .  cannot  be  disregarded.  In 
Dialchundro  Addie  v.  Kissorey  Dosses  (5),  one  of  the  earliest 
oases  on  Hindu  will^,  the  Supreme  Court  held  that  a  widow 
taking  under  the  will  of  her  husband  was  entitled  to  only  a  life« 
estate,.but  the  property  of  that  decision  has  been  questioned 
by  Sir  F.  Macnaghten  in  his  Considerations  on  Hindu  Law, 
p.  35.  The  testator  must  be  taken  to  have  known  the  law-^ 
certaiplythe  Hindu  law — and  by  his  will  he  clearly  gave  his 
widow  ap  unrestricted,  unfettered  estate  of  the  highest  kind, 
and  then,  by  a  separate  clause,  made  her  his  sole  executrix. 
Then,  as    to    whether   this   property  came  to  Luckymoney  as 


(\)  6  Moo.  L  A,,  526.  f4)  13  Moo.  L  A..  209  ;  S.  C,  3  B.  L. 

(2)  4  B.  L.  R.,  O.  0..  103.  at  p.  140.         R.  P.   C,  57. 

(3)  AnU,  p.  271.  (5)  Montr.  H-  WiUs,  ^^. 
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stridhm.    The  Dayabhaga,    Oh.  17,   s.  1,  w.  I  and  4,  enutner-     ^^^''^^ 
ates  the  six  kinds  of    stridhan,  and  vr.  7,  8,  and  9  expliyn  what    Prosunno 
is  meant  by  the  •*  husband's    donation."     The  words  there  used      ^^^ 
show  that  it  is  something    given    by    the  hasband  in  his  lifetime,  v. 

different  from  his  entire  estate^  and  this  is  borne  out  by  v.  10,  ^sulkar.^*" 
which  limits  the  husband's  gift  by  way  of  stridhatij  and  before 
the  power  of  testamentary  disposition  was  established,  to  2,000 
panas^  By  the  Bengfal  law,  where  a  widow  takes  property  on 
her  husband's  death,  it  comes  to  her  by  way  of  inheritance,  and 
.not as  Mtridhan,  [Couch,  C.J. — If  this  were  stridhan,  the 
plaintiff  would  not  tske  as  heir.  Mr.  Kennedy. — ^The  daughter 
Raymoney  is  dead.  Couch,  C.J. — The  right  to  inherit  depends 
on  whether  or  not  she  was  alive  at  the  time  of  her  mother's 
death.]  We  state  that  Raymoney  was  then  alive,  and  she  a^ 
daughter,  and  not  the  plaintiff  who  was  a  son's  son,  would  in. 
herit— 1  Macnaghten's  Principles  of  Hindu  Tjaw,  p.  40.  The 
Dayabhaga,  Ch.  iv,  s.  2,  treats  of  the  descent  of  stridhan^  and 
V.  9  says  that,  on  failure  of  both  son  and  maiden  daughter,  the 
succession  devolves  with  equal  rightos  on  the  married  daughter 
who  has  a  son,  and  on  her  who  may  have  male  issue  :  here  the 
daughter  was  married  and  had  a  son  ;  see  also  the  Dayakrama 
Sangraha,  Ch.  ii,  s.  4,  vv.  2  and  5' ;  and  Shamachurn  Sircar'^s 
' Vyavastha  Darpana,  2nd  ed.,  p.  733.  The  property  having^ 
once  come  to  Kaymoney  lost  its  character  of  stridhan^  and  she 
became  a  new  propo^'^a  from  whom  the  descent  must  be  traced.^ 
The  plaintiff's  cause  of  action  arose  in  the  lifetime  of  his  father 
who  lived  some  years  after  the  plaintiff  came  of  age*  the  suit 
therefore  is  barred  by  the  law  of  limitation — s.  2  of  Act  XVT 
of  1859  not  applying  to  cases  of  implied  trust ;  see  Thomson  on 
Limitation,  p.  233,  citing  the  definition  of  "  trustee"  from  tho 
repdft  of  the  Indian  Law  Commissionors.  [Mr.  Kennedy^, — Tha 
Act  cannot  be  interpreted  by  that  report;  see  Donegaltv^ 
Layard  (l).l  The  question  has  never  been  actually  decided  ; 
but  in  Uma  Sundari  *  Dad  v.  Dwarkanath  Roy  (2),  a  henamidar 
was  held  not  to  be  a  trustee  for  the  real  owner  within  the  mean- 
ing of  B.    2    of   Act    XIV    of  1859.     So  it  has  been  held  that  a 

(1)  8  H.  L.  Cr.,  460,  at  p.  4f^6.  (2)  2  B.  L.  R..  A-  C,  284. 
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?872-73    jxK^tg^gee  iwhoxMm^inpies  to   hojd   mprtgq^ed  property  ^ft<ar  tte 

fRQsuN^     W)Ortg90p'40bt  bas  been   satisfied  ^3  not  airi^e  for  ibp  n^rt- 

auoji      g^<>r  within  tbe    m^eaning   of  tbat  aectio^T^Boftop  ^11  A^y* 

Tabb?^        Ji»maZ  4%  (1).    Tto   icase    of    Shahazada  Uuhomed   FeM  (r, 

SwAi^      Shahofsadee  O&mdah    Begum  (2)    is    appareatiy    opposed  to  ibe 

Tiew  contended  for,  bat  see   tbe  T^markson  IJhai  case  in  Ibom- 

no^  pn  limitation,  p.   23(4,   and  tbe  easa9  ibero  oitad.    I«  lEfaig- 

JI^Ad  a4i^notiQo  bas  beea  taken  between  express  aud  impUefl 

tmsjbs,   «ee   O&^gr   y.    Bdmwidion  (8)  ;  bat  it  mast  be  adniiteed 

tbat  tbe  wokids  *^  ezpness  tnist'^  are  nsed  in  3  &  4  Will.  lY^c.  t7, 

8. 25.  ICost  of  ibeoaae^  P9  tbe  point  are  sommed  up  in  Fttate  v. 

jP^re  (4),    FipaUytit  is  submitted  tbat ^evenitboagb all /poiols 

of  laiv  ]V7^0  d^oid04   Ag^ipat   the   defeoda^t,  ho  ought  K^ttp 

J^Lv^e  b^w  d^iM^ed  to  p^y  tbe  yJaiiDijiff '19  <sosts.    He  was  fsoed  j^is 

/e;cecwbor;tbepb«rrg98  Iw^ugbt  ^w«t  bii^  jpene  abw.d«pd  ; 

aildtbpc^e  at  h^t   turned    pa  a  ppint^  law  wUohwasiB^t 

;rws.ed  m  tibe  pleadings. 

Mr.  l^ennedy  for  the  respondent.— In  j^iiTT^ara  Asima 
Krishrka  Deb  ,v  Kumara  Kumara  Krishna  Djeh  (5)^  Markby^  ^. , 
indicates  ^  opinioji  that  the  testan^eptary  power  among  jEindi^a 
is  not  a  mere  extensiop  of  the  power  of  gift  inter  vivqe,  nor  analp 
gQus  V>  it.  Gifts  by  wi^  were  alto^etber  unknpwn  in  ancie^ 
timps,  cons^q.aent)y  the  mere  abspnce  gf  texts  as  to  stridhan  given 
})j  will  does  not  justify  tbe  copclusion  that  stridhan  could  only 
be  givep  d^riug  lifetime.  Ramduhl  Sircar  v.  Sreemuify  Joy^ 
money  Daley  {&)  shows  that  a  legacy  ^iren  to  a  won^n  by  ber 
lipabaud'e  or  her  own  ^ejations  is  etridharjL.  Imfnoveable  property 
giren  by  a  iusbapd  to  bis  wife  is  not  striptly  ^tridh^n^  ^4  ^W 
gp  to  hisbeirs— Cplebrooke*sDig.,  Bfk  v,  .Qh.  9^  ft.  2,  jj  5,15. 

It  was  notahown  that  Hnrrpnun^o  p^dej^top^  jSi^isb^  ^jx^ 
th^  will  is  signed  in  Bpngali.  A  Hipdj^  wifl  m^^  bp  ppasjli^U^ 
ip  aaoprplanep  with  Hindu,  law  anj^  Hindp  ^bought ;  ^e  Gtpj^ 
Jcriet  Qoam  v.   <?ii«»srap^^PM(I  yOoaain  (^7).    |t  i»  bjgWy  wpppr 

il)  9  W.  ».,  m.  K5>  .2  B.  ^1.  Bv  p.  a,  Jl. 

(2)  6  W.  R.,  111.  (6)  2  Mori.  Dig.,  66,  Case  Na  45. 

(Z)  8  De  G.  M.  A  G.,  787.  (7)  6  Moo.  I.  A.,  53. 

(4;  1  Drew,  371. 
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J^I^  fifBt  !ft  fn^  (woi^ld  gim  lu;i  p^opf riy  $o  as  (o  kfkvo  fafs     :^79*^ 
^1^  ^.^0^  mfW^a  fijt  T^fiwmm  ^»  9hrid4h.    There  ffufit  h^  "I^b^^ 

l7AtM7»  Boy  0)-    ^^  tbe  Tofoyy  cfiM  (2),  the  ieataAor  ^xptReealjr         <v. 

MfrigMd  bin  DQM9P  lor  «Qit  K^ViPg  hii  8M»ii  Gajnencli^  Mobw  (wy  '^^Ig^^ 

intferaik.    Tjfete  .os»^  ef  Dinkhfm^o  44dk  y.  ^*««>rfy  £09^  (j^ 

991^  ,49<^4^  rft^r  d^  9oijRidpr^D,     4  ^iudu  wx?(i?ia»  caijpo^ 

alienate  immoveable  property  given  tp  her  by  he^  hnsband  ^ 

his  lifetime ;  Dayabhaga,  Ch.  iy^  a.  1,  v.  23  ;  Colebrooke's  Dig., 

Bk.  iV,.C})i,  ijq,  #.  1,  §  ,477  J  I)ay^tan^  SangKahfk^  <?h.  i|,  s..  g^  v. 

8i ;  Ve/eme^wm  QhsMetf^w.  JHnmath  PMnerjm  (4)  i  and  ihr  same 

lam  nmatbe taken  to  Ap(dy  to  gifts  by  wi]hrrTBop$ekriMt'(h9q%n  ▼; 

£bMgap&rsaudQi>Bmn{Si.  {Oouch,  CX-^Doyon  contend  that, 

-becMse  a  vieman  oannut  akieiiate  dmmoveafale  property  given  to 

her  by  ')i9r  hMbandi  ihevefore,  it  «tast  go  to  ^  hdivsf]    Yes  ; 

«r  ntk^r  Hiat  ik%  reason  mhy  cihe  eaB^ot  alienate  it  isttiat  it 

mnst  go  to  his  heirs.    Admibtfing  that  ^tridhcm  Womld  devdve  ifi 

the  manner  stated  on  behalf  of  the  defendant,  yet  the  daughter 

would  not  be  the  fropoiiid  *,  iriie  is  Aot  the  £aU  heir.    Qtridiian 

does  not  lose  its  character  after  the  first  descent,  but  if  it  did^ 

^  jbou'm  909,  and  m4»  ^e  danghtetr^s  son,  wjonld  inherit  and  the 

]m\i^j  m4  liot  the  (daegUter,   would  be  "the  propositor^Pran^ 

kMimSinsh  T.  MuasuimMid  BhagmUes  (6).    As  to  the  effect 

qf  Aet;PV  f4  1859  on  tiie  plfkAntiffs  rigbt,  it  is  Submitted  /that 

8.  2  ^0^  #pply  ibe  iQHeesiol  iviplied  trast ;  see  the  notes  on  that  sec^ 

tipi»  iQ  ^hotn^Q   Pfi   LiipitaikipA.    The  ^roed  Cionti^d  ttl89 

^{ecrod  t4X  Hforrii  Tr  W^dght  (7)  f»nd  f^mght^.  9fi^y^  (8). 

Hi:.  Qk9.sfi  w  fih^  S^fffp  sWlp..-y^T;hw^;eti»Aw  k^d?  pf  ^HrfA«*> 
J^  ;wbioii  4s  *a^QbM#>  anA  that  which  is  not.  The  Urtmt 
|i,|q^  ilialipiK^e  z  jSfnd  iipw)]ireiM9  pTopArty  given  by  a  haAJbaod 
tp  hi?  wffe  p^ver  b|9pwes*bspfei(!e,«(f*j;fcw>  JEJey^bhftgib  Cfc.  w; 
8.  1|  y.  IS  ;  .Sh^kDjwc^urp  3}rq«r'a  Fyifi|va$thft  Oat^ifm»,  §(  Hift 
pjK^4A9l^.mjn^i6^)f^  JI|»fiMghJw'^  Prwc^s>.p-^&. 

(1)  AfUe  p.  271.  (5)  6  Moo.  I.  A..  5$. 

(2)  4  B.  L.  B.,  p.  a.  JOJf.  .  W)18el.HeB,,,3. 

(?)^Qpt..  9.  Wi^ls,  66.  (7)  14  'Wv  ^h 

(4)  3  W.  R.,  49.  (8)  23  Id^  p09. 
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1872-73     The  same  distinction  is  taken  by  aUthe  Hindu  schools.  Immove- 

PRostJNyo    able   property    given  '  to    a  woman  by  £ei*  hnsband  descends 

CooMAR     ^p^Q  hgj,  death  to  his  heirs— (7(W«fowti^  Byaack  v.  Hurrooaoondry 

V,        Dossee  (I).  At  the  time  of  making^  his  will,  Hhrronando  had  two 

^Sir^b!™  iJ^f^^^  sons  against  whom  he  had  naoanise  of  ootni^laint^  a^'bia 

daughter's  son  was  not  then  bom ;  under  ^  these  cilrcumstandes  it 

is  impossible  from  a  Hindu  point  of  view  to  coaceive  that  he 

intended  to  disinherit  his  spns. 

Mr.  Branson  in  reply.— The  dasd  of  G.  ▼.  •  K.  (2)  oontra^ 
diets  that  of  OossmatH  Bysack  v.  Butrofifsoondhry  DoMee^l).  If 
the  property  in  dispute  was  not  stridhvn,  Lookymoiiey.  bad 
power  to  alienate  it;  if  it  was,  it  devolved  o&  the  plaintiff's 
mother  as  heir.  As  to  ^tridhan  losing  its  oharaoterE  after  deurolu- 
tion>  see  Srinatk  Gangopadkifa  v  SarbwnAngala  JDebi .  (3) .  The 
oase  of  Pranhishen  Singh  v.  Mu8mmmaut  Bhsig'uiuU)ea{4^  is  ex 
plained  in  2  GoweU's  Hinda  Law.  pp.  219,  220. 

The  judgment  of  the  Court  was  ddivered  by 

CScwJCH,  C.J^  (after  stating  the  iaots>  and  observing  with 
regard  to  the  conveyance  of  .  8rd  Februafy  1849  iexecnted 
by  Lucky money^  and  signed  by  Shamaobara  and  W<K>machnrn 
as  witnesses  */*  This,  Uacphevsoti^  J.,  says,  i^  a  proce^din^  well 
understood  among  natives  as  indipating  that  Ihe.aotos,  being 
parties,  having  an  interest,  gave  their  consent  to  the  tole  being 
made ;  but  liti  the  case  to  which  he  refers  to  in  another  part  of  his 
judgment — Lukhee  Dahea  v.  Ookool  Chtmder  CKowdhrxf  (5) — 
the  Judicial  Committee  say  they  cannot  affirm  the  proposition  that 
the  mere  attestation  of  such  an  inatrumemt  by  a  relative  neces- 
sarily imports  concurtenee,*^  continued)— The  suit  is  brought 
by  Tarruoknath  Sirkar  who  diaims  the  whole  of  the  property, 
and  he  asked  thait  it  might  be  declared  that,  under  and  by 
virtue  of  the  will  of  Hurronnndo  Sirkar,  Luckymoney  Dossee 
had  no  power  to  devise  the  property  included  therein.     Mac* 

(1)  2  Mori.  Dig.,  198,  Case  No.  124       (4)  1  Sel.  Rep.,  3L 

(2)  Id.,  284,  Oase  No.  192.  (5)  13  Moo.  I.  A.,  209;  S.  C,  3  B.  L^ 

(3)  2  B.  L.  R.,  A.  C. .  144.  R.,  P.  C,  57. 
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plierson^   J.,   made  a   decree   in  the  plaintiff's  favor,  holding     1872-73 
that  the  will  of  Buritonundo  Sircar  most   be  read   as  merely   PBosuNNa 
making   over   the    property  to    the    wife   to   be   held  by  her      ^^^ 
in  trust  for  the  infant  heirs.     He  says  in  his  jadgmeDt  ^^  there  is  v. 

no  doubt  that  the  question  which  has  been  raised  is  one  of  BiKSAb 
great  importance  to  Hiudus*  as  bearing  upon  the  question  of 
the  principles  upon  which  the  Courts  ought  to  act  in  nonatruing 
wills  made  by  Hind  us.''  I  quite  agree  to  this  ;  but  it  appear^ 
to  me  that  the  principles  upon  which  the  Courts  ought  to  act 
have  been  authoritatively  determined,  and  in  the  present  case 
we  have  only  to  apply  them.  In  Sreemutty  Soorjeemoney  Dos- 
see  V.  Denohundoo  MulUck{l),  the  Judicial  Committee  say  :-— 
"  The  Hindu  law^  no  less  than  the  English  law,  points  to  the 
intention  as  the  element  by  which  we  are  to  be  guided  in  deter- 
mining the  effect  of  a  testamentary  disposition  ;  nor^  so  far  as 
we  are  aware,  is  there  any  difference  between  the  cue  law  and 
the  other  as  to  the  materials  from  which  the  intention  is  to  be 
collectecL  Primarily  the  words  of  the  will  are  to  be  considered. 
They  convey  the  expression  of  the  testator^s  wishes;  but  the 
meaning  to  be  attaidied  to  them  may  bn  affected  by  surrounding 
circumstances,  and  wheve  this  is  the  casCi  those  circumstances 
BO  tloubt  must  be  regarded.  Amongst  the  circumstances  thns 
to  be  regarded,  is  the  law  of  the  country  under  which  the  will . 
is  made,  and  its  dispositions  are  to  be  carried  out.  If  that  law 
has  attached  to  particular  words  a  particular  meaning,  or  to  a 
particular  dispos^ion  a  particular  effect,  it  must  be  assumed 
that. the  testator,  iu  the  dispositions  which  he  has  made,  had 
regard  to  that  meanipg  or  to  tliat  effect,  unless  the  language  of 
the  will  or  the  surrounding  ciroumstanees  displace  thatassnmp-  * 

tion.  These  are,  as  we  think,  the  principles  by  which  we  ought 
to  be  guided  in  determining  the  case  before  us ;  and  we*  must 
first,  therefore^  consider  what  was  the  intention  of  the  testator 
to  be  collected  from  tjhe  words  of  bis  will." 

Although  the  will  was  signed  by  the  testator  in  Bengali,  I 
think  it  most  naw  be  a  sumed  that  it  was  explained  to  him,  and 
that  he  anderstfood  its*  meaning.    If  it  was  not,  and  he  did  not 


(1)  6  ikloo.  I.  A.,  526,  at  p.  560. 
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1^72-73      tttia^rttafid  t^hat  hei  wad  sf^riirifif,  Oidrer  *rotllcf  bd  ncf  qudifidi  o* 
f^^^^o    cetf«(ti4icttbn,  fot  it  woifld  irot  by  Hfe  Witf.    Prdfeatci  of  it!  Wag* 
^^*     grAnWd  by  th6  feu^ein*  CoW<,  ^iid  ife  valMity  hai  hrivcrr  beetf 
V.         ^Q^dtionedl.    Mfi^ei'^o^,  3.,  isdfn  be  bfts  tJO'  dottbt  ihe^  Wboltf 
Sf^f **  ^*toi*t  tbdAgit  tbjit  LtKsfeyBioiiey  i»W  kbtolrfte  dinr*  6f  «ite  f^rt)-* 
pefriiy.  and  baid  tbe  i^iufblt  t6  di^p6^  df  it  atr  pleaM^d.    lir  apfi^iftn^ 
(o  olie  tbat  the  t^brds  6f  tliis  will  ttn^eiai^doany  sHow  tliat  ii  i0Ma 
ibe  te^tor'^fii  intention  tbat  bis  wife  sbodlct  bedoiLO  tbe  a'blio- 
late  (Mhet  6i  All  bia  property.    Tbat  is  ibe  indaniog  wllcti  Ui^ 
law  bas  attacbed  to  tbe  woMs  be  bas  asedf^  and  tbere  is  notbing 
in  ib6  tangnage  o^  tbe  will  to  displace  tbe  tidaamption  ibai  be 
bad  regard  to   it  ;  for  tbe  appointment  of  bis  wite  as  sole  exe- 
cutrix is  made  witb  t^e  view  fo  complete  tbe'  gift  anct  enable 
her  to  obtain  probate. 

Tbe  ^rronnding  ctroumsfcanrafi  ire>  as  MacpberaoDi  J;|  says^ 
tbat  Ibe  testator  was  a  Hindui  asid  thi4  he  hod  atft  tiit  timer  twcT 
ibfaot  aons^  lind  tberi  was  no  i^aaoa  Why  he  sbodld  dbslfe  tor 
dbinheint  tbein.  We  oatinot  t^ll  what  reason  he  bad  for  makitig 
a  Willy  but  l^e  fact  of  bis  cktag  ad  Sb6Wi,  in  ttjr  ^iiA&A,  thM  hS 
intended  bis  wife  t6  be  sometibitfg^  mbv^  tbatf  tf  ti^st^  fttid  mi^tA^ 
gei'  for  tbe  ivfaot  beinl,  ad  Ak&  #onld  h^Vd  bMm  sndbl  if  b^  bM 
tlot  made  A  will.  It  iH  Adti  td  be  i^jioYht^  ih^h  be  iH^ii  tbk  #iD 
witibdut  r^&son  :  abd  if  tee>  4  Hiiidti,  thdtigfht}  k  i4gHt  to  itOte  itf 
will,  it  may  we}l  be  that  be  thomght  he  ifiiiigbt  IdaV^  to  farfS  wif^ 
to  make  a  proper  diapoailldn  of  hii  prop^ty  amdtlgdi  bis  foMtlyw 
Tbe  learned  Judge  has  dedl^ed  b^  to  be  a  tiHnte^  v^hdn  Vdfi 
Will  contains  no  words  whttte^r  to  cH^K^  A  tttt^t.  it  i^  id%,  in 
my  opiBioQ,  neoese^^'  tbat  th^rt^  fflidvAi  bd  Ml  ^i{jfdM  dMMbti^ 
of  bis  desire  or  intetttidti  td  didin^lfe  hi6  dbnSy  it  Cbefe  \ti  to 
tolnal  gift  to  some  dthdi-  p^»rfs6n  ^ipMiiMd  Hi  dledi*  AM  im^nf-^ 
vocal  words,  and  I  most  te^pdbtfuUy  di^Miit  fft)ift  tlt«  OUififH 
of  Phear,  J.,  in  tbe^  dtkslfif  (I)  fei6ttM  to  hf  MM^iMil.  J. 
Nor  can  I  agree  with  blri  in  thhiWn^  tbft<i  m^  id  no 
indication  of  a  desire  to  disinherit  his  sensi  AlloWi*g  thiH  A 
Hindu  is  less  likely  than  any  other  person  to  distnhe^t  his  boMs 
it  still  appears  to  me  that  bis  desire  and  intention  to  do  so  may 

(I)  Booploll  Khetkry  ▼. MehiihaGkum  ttoy,  ante,  p.  271. 
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be  ahown  aH  in  the  case    oi  another  person  by  the  disposition  he      ^^l^-JS 
makes  o^  his  property.  PEostrnwo 

tTpon  the  construction  which  I  think  I  must  put  upon  this  will,  ^^g 
the  point  taken  by  the  Counsel  for  the  respondent,  the  plaintiff,  TA^vcKNAxit 
that  the  property  being  the  gift  of  a  husband  to  his  wife  was 
inalienable,  and  on  her  death  would  descend  to  the  heirs  of  the 
hasband,  does  not  arise.  The  hnsb^dd  has  given  to  his  wife  an 
absolute  power  of  disposing  of  the  property  which  she  has 
exercised.  This  was  not  an  ordinary  gift  by  the  husband  to 
his  wife  to  which  the  authorities  cited  might  apply. 

I  think,  therefore,  that  the  decree  should  be  reversed,  and  the 
suit  must  be  dismissed  with  costs  on  scale  No.  2,  including  the 
costs  of  the  appeal 

Appeal  allofoedi 

▲btomeys  for  (he  appellant :  Messrs.  Suoinhoe,  Law  and  Co. 

Attorney  for  the  respondent  :  Baboo  Bhoobun  Mohun  Doss, 


APPELLATE  CRIMINAL. 


Before  Mr-  Justice  Phear  and  Mr,  Justice  Ainslie.  j  y, 

THE  QUEEN  v.  TABUOKNATH  MOOKBRJEE  *  ^<^^'  ^^' 

Orimindl  Procedme  €od6  {Act  X  of  1872).  i,  29^^Pov)er8  of  a  Sessiom 
Oo^H  to  order  OonunUtal  of  Aopused  discharged  by  a  Magistrate. 

Ah  order  by  a  Judgo,  under  s.  396  of  Acb  X  of  1872,  direoHDg  a 
lUgialnitd  k>  oommit  an  aooiMed  person,  Who  has  been  discharged  at  a  preliminary 
enqniry,  to  take  bis  trial  in  a  Court  of  SessioDi  mnst  specify  the  particnhir  act 
coDstitating  the  offenoe  charged.  The  Jndge  cannot  direct  a  committal  for  offences 
With  which  the  aocased  was  in  no  Way  charged  before  the  Magistrate. 

Onb  Tarucknath  Mookerjee  was  charged  before  the  Magis- 
trate of  Howrah  with  having  committed  an  offence  punishable 
under  s,  200  of  the  Indian  Penal  Code.  The  warrant  of 
arrest  only  specified  this  ofiEence.  One  Allabnz,  in  a  suit  under 
Act X  of  1859  betord  the  Deputy  Collector  of  Howrah,  execut- 
♦  MiscoUanoous  Criminal  Case,  No.  17  of  1873. 
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1873        ed  an  instrament  called  an  agentaamah^  which  was  filed  in  that 
QuBEN       case.  In  this  document  the  accnsed    was  described  as  "  a  mookh- 
»-         tear  and  attorney  of    the  High  Court/'  and    on  the  reverse  side 
HooxKRjEE.  were  the  initials  of  the  accused.  There  was  another  document  like- 
wise  called   an    agentnamah  filed  by    the  said    Allabux  in  the 
appeal    before  the   Collector.     In    this  second    document,    the 
accused  was    described  simply  as  ^'  vakeel/'  and  on    the  reverse 
side  was  the  accused's    signature  in  full    below  the  words    "  we 
acknowledge  and  accept  the  power  conveyed  by  this  agentnamah.'  * 
Both  these  documents  were  tendered  in  evidence  for  the  prosecu- 
tion at  the  preliminary  enquiry.  Evidence  was  given  to  show  that 
the    accused    employed    Counsel    to  conduct  the  Act  ^  case  for 
Allabux,     The  evidence  also  showed  that    neither    the    plaintiff 
Allabux,  in  the  Act  X  case^who  had  instituted  his  suit  aspaii  (t) 
of  bis  master  Issurchunder  Gbose,  zemindar,  nor  his  master,  were 
ever  induced  by  the  accused  to    consider  him  (accused)  to  be  an 
attorney  of  the  High  Court  or  a  vakeel,  or  to  pay  the  accused  amy 
sum  of  money  for  his  services  as  an  attorney  of  the  High  Court 
or  a  vakeel.    The  Magistrate,    on   the    1 7  th    December    1872, 
discharged  the  accused,    holding    that  the    evidence    was   not 
sufficient   prirm  fade   to    establish    an    offence  either   under 
B.  200    or    any  other  section    of   the  Penal  Code*     In  the  same 
month  a  person,  whom  the  Sessions  Judge  described  as  one  "who 
had    no    apparent    interest    in  the    matter,    but  was  evidently 
actuated  by    some  private  ill-will"  through  a  vakeel    moved  the 
Court    of  Sessio'i    in    December   1872,    under    s.  435    of    Act 
XXV  of  1861,  to  consider  the  case  which  had  been  dismissed,and 
order  a  committal  of  the  accused.  The  case  came  on   for  hearing 
before  the    Judge  in  January  1873    after  Act    X  of  1872  came 
into    operation.     The  Judge,    acting    under    s.  296,    ordered 
the    Magistrate  to  commit    the  accused  to  the  Court  of  Session, 
to  take    his    trial  for    having  committed    offecoes    punishable 
under    ss.    465,    468,  and    471    of    the   Penal  Code>    wiohout 
specifying  wherein  the  forgery  lay. 

He  agreed  with  the  Magistrate  that  there  was  no  offence 
made  out  upon  the  evidence  already  on  the  record  punishable 
under  s.  200,  but  he  thought   "  that  the  evidence  on  the  record^ 

(1)  Subordinate  colleotor  of  rents  or  Shanboga^ 
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1873 


together  with   other  facts    nofr  disputed,  bat    which   are  not 
but  should  be  made   legal  evidence,    raise  a  strong   prima  facte      Queen 
case,  such  as  would  justify  any  Magistrate  in  committing  a  case  rpAHucKNAjH 
for  trial  at  the  Court  of  Sessions,"  Mookebjee. 

Mr.  Sandel  for  the  accused  applied  to  the  High  Court  (T%ear 
and  Ainslie,  JJ.)  for,  and  obtained,  a  rule  calling  on  th& 
Government  Prosecutor  to  show  cause  why  the  order  of  the- 
Seasions  Judge  should  not  be  set  aside. 

Mr,  Sandel  contended  that  the  High  Court,  under  s.  297  of 
Act  X  of  1872,  had  power  to  revise  orders  passed  by  any  Sub- 
ordinate Criminal  Court  in  any  judicial  proceeding  for  any 
*'  material  errors**  whether  of  law  or  fact.  Section  294  did  not 
apply  to  the  present  matter,  as  it  referred  to  ''  any  case  tried.''' 
''  Trial''  is  defined  in  s,3.  The  Judge  could  not  pass  such  an  order 
ander  s.  296,  because,  first,  the  charge  on  which  he  eommittod  the 
accused  for  trial  was  different  from  that  in  respect  of  which  the  pre- 
liminary enquiry  had  been  held ;  secondly^  there  was  no  evidence 
on  the  record  of  the  offences  described  by  the  Judge ;  and,thicdly ,. 
because  the  Judge  must  act  upon  the  evidence  received  by  the 
Magistrate  at  the  preliminary  enquiry,,  and  not  be  influenced 
by  facts  not  upon  record^  and  therefore  not  evidence  in  the- 
cause- 

The  Junior  Oovemment  Pie ader  (Baboo  Juggudanund'  Mooker^ 
jee)  showed  cause.  Helontended  that  thoHigh  Court  had^no  j^uris- 
dictipA  under  Act  X  of  1872  to  entertain  the  present  applica- 
tion :  3. 294  did  not  apply  to  the  present  case  as  the  order  of  the 
Judge  was  not  passed  in  a  case  ''  tried."  The  words,  "  material 
error  in  any  judicial  proceeding/'  in  s,  297,  were- not  used 
in  a  general  way,  bat  were  limited  to  particular  proceedings 
enumerated  in  the  latter  part  of  the  same  section.  The  order 
of  the  Judge  in  the  praseatoase  did  not  come  within  any  of  the 
proceadingd  m3otionod  in  that  section. 

He  (lirther  cont3nded  that  the    tfvo  documeats    desoribed    as 

i"         ■  

agaatnamahs  and  file!  in  the  Aob  X  case  were  forgeries,  for  tho 
accused  by  ^ endorsing  his  name  on  the  back  of  the  documents 
had  alopbed  the  desoription  oE  himsalf  in    the  body  of  the    docn^ 
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1872       ments,  which  was  false,   and  hi^  thereby  cotmnilt^d  a  f r^i;i4  ou 
Queen      tb©  public  generally  and  on  tbe  Court. 


V. 


Tabucknatp 


I'AI 


OOKBBJJUB 


Mr.  Sandel  was  not  called  upon  to  reply. 

The  judgment  of  the  Court  was  deliyered  by 

Pheab,  J. — ^It  appears  that  in  this  oasoi  Taraeknath  Mooker^  • 
jee  was,  in  consequence  of  some  knowledge  or  inform^^on 
obtained  by  the  Magistrate,  brought  before  the  Magistn^le 
under  a  warrant  to  answer  a  charge  therein  specified  as  ^  Qbll'go 
made  under  s.  200  of  the  Indian  Penal  Code.  After  takin|; 
evidence,  the  Magistrate  was  of  opinion  that  that  charge  was 
not  made  out,  and  that  the  evidence  did  not  justify  his  firaming 
any  other  charge  against  the  accused.  Accordingly  h^  dis- 
charged him  from  custody. 

The  Judge,  exercising  the  powers  given  to  him  by  s.  2d6  of 
the  new  Criminal  Procedure  Code,  has  directed  the  Ma^istmte 
to  commit  Tarucknath  Mookerjee  for  trial  for  forgery^  I  thin|p 
that  this  order  of  the  Judge  is  bad  for  two  reasous. 

In  the  first  place,  it  is  too  vague  and  indefinite  for  the  M^^- 
trate  to  act  upon.  It  should  have  specified  the  document  which 
the  Judge  considered  to  have  been  forged,  and  also  the  parti- 
cular i^  regard  to  ^hich  it  was  forged  ;  othprwi«(e  X  do  not 
understand  bo^  the  Magistrate,  who  ii^  tbi^  matter  will  l^av^  to 
apt  in  a  ministerial  capacity  only,  cap  prop^^y  frame  hia  (hhh- 
Wtm^nt  ppon  any  specific  charge  at  all ;  and  I  must  further 
cay  tbfkt  having  regard  to  the  evidence  which  was  before  the 
Magistrate,  %nd  which  has  come  up  to  us  on  this  oocasion*  I  can-r 
not  perceive  in  what  way  any  pharge  of  forgery  cA  a  doQument 
cf^n  bo  made  out  at  al}. 

A^d|  sepondly,  I  think  the  order  is  bad,  beoauseit  direota  tiurt 
Tarucknath  Mookerjee  be  committed  for  trial  for  h^viag  oobi* 
mitted  the  offence  of  forgery>  that  being  an  offence  of  whicf^  ho 
had  not  been  in  any  form  accused  before  the  Magistrate^ 
The  section,  or  that  portion  of  the  section  (296)  which  is  appli- 
cable to  the  present  matter,  runs  thus  :-»''  Provided  that,  im, 
Session  cases^  if   a  Court  of  3ossion  or  Magistrate   of  the  dia- 
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irict  considers  that  a  oompiaint  has  been  improperly  dismissed^        1878 
or  that  an  accused  ppr^op  b^  b^i|  jipprpperly  discharged^  by      Qxtbbn 
a  Subordinate  Court,  such    Court  or  Magistrate   may    direct  ^• 

the  accused  person  to  be  committed  ior  trial.''  I  read  this  to  Mookbrjkb 
mean,  may  be  committed  for  trial  upon  that  matter  of  which  he 
has  been,  in  the  opinion  of  the  Judge,  wrongfully  discharged  by 
the  Magistrate ;  in  other  words,  committed  for  trial  for  some 
offence  with  which  he  was  substantiaHy  charged  in  the  complaint, 
or  which  was  specified  in  the  warrant,  or  which  was  framed 
A8  a  foTBial  eharge  by  the  Magi^rate  at  tho  preliminary  hearing. 
UnleflB  the  powers  of  the  Judge  under  this  section  to  commit 
for  trial  be  thus  limited,  it  seems  to  me  that  a  very  strange  result 
would  fotlbw  namely,  that  a  man  might  be  committed  by  the 
Judge  for  trial  of  an  offence  of  which  he  had  never  been  accused, 
or  never  even  heard  a  word,  as  indeed  would  have  happened 
here,  until  he  was  apprehended  under  the  Judge's  commitment. 
And  as  the  Criminal  Procedure  Code  seems  to  have  been  care- 
fully framed  w(th  a  view  to  provide  that  no  one  shall  be  com- 
mitted for  trial  without  having  previously  had  a  fair  opportunity 
of  meeting  the  charge  upon  which  he  is  to  be  committed,  I 
ihink  ihis  result  I  havis  mentioned  can  hardly  have  been  contem- 
plated by  the  Legislature ;  and  I  do  not  think  the  words  when 
reasonably  read  with  the  context  do  give  the  Judge  so  extensive 
a  porwer  as  Olat  which  is  nnw  sought  for  him. 

For  these  two  reasons  I  think  the  order  of  the  Judge  should 
be  9et  aside. 

Rule  absolute^ 
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APPELLATE  CIVIL. 


Before  Mr.  Justice  Phear  OMd  Mr.  Justice  Ainslie, 

1873  MUSSAMUT  RUTTANJOTB  KOOER  (Judgicbki-dbbtoh)  v.  RAM 

^^^y-  '^  DASS  (Dbcbbi-holdeb)* 

Bengal  Civil  Courts'  Act  (VI  of  1871),  s.  i2^^turtsdiction-'App€al^Execu' 
Uon-'Act  XXni  0/1861,  s,  Ih 

The  appeal  from  an  order  of  a  Sabordmata  Judge  directiDg  ezocttHoa  to  letae 
liea  to  the  District  Judge,  and  not  to  the  High  Court, where  the  ikmoant  olai»Qdia 
a  Bait  is  under  Bs.  5,000,  although  the  amount  sought  to  be  recovered  is  oze- 
cution  has,  by  the  addition  of  interest  since  deoree,  grown  to  a  sum  exoeeding 
Bs.  5,000, 

A  DSCBEB  was  passed  in  this  case  on  the  22nd  September 
1862  for  the  amount  claimed  with  interest.  The  amount  or 
value  of  the  subject-matter  in  dispute  in  the  suit  was  admitted 
by  both  parties  to  be  less  than  Bs.  5^000.  In  April  1872,  the 
respondent^  who  had  purchased  the  decree>  applied  for  exeootton 
thereof,  but  by  that  time  the  "amount  deoreied  had  grown  by  the 
addition  of  interest  to  a  sum  ezoeedinfif  Bs.  5,000.  UpoQ  Uip 
hearing  of  the  application  for  execution,  the  jadgmeotr-debfeor 
raised  certain  objections,  which  were,  however,  overruled  by  the 
Subordinate  Judge,  wao  ordered  execution  to  issup.  The  judg- 
ment-debtor appealed  against  this  order  to  the  High  Court. 

Baboos  Romesh  Chunder  Mitter  and  Bitghoo  Bttna  8ahoy^  for 
the  appellant. 

Baboos  AnnodaperaatAd  Banerjee  and  Abttkosh  Chunder  Baner" 
jee  for  the  respondent. 

Baboo  Abinash  Chunder  Banerjee  for  the  respondent  objected 
to  the  hearing  of  the  appeal  on  the  ground  that,  under  Act  YI 
of  1871,  s.  22  (I),  the  appeal  lay  to  the  District  Judge,  and  not 

•  Miscellaneous  Regular  Appeal,  No.  211  of  1872,  from  an  order  of  the  Saboiv 
dinate  Judge  of  Shahabad,  dat  ed  the  23rd  April  1872. 

(I)  Aet  VI  of  LS7\t  s.  22.— ''Appeals  the  District  Judges    ezoept    where  tho 

from  the  decrees  and  orders    of  Subor-  amount  or  value  of  the  snbjeot-matter  in 

dinate  Judges  and   Mnnsifs  shall,  when  dispute  exceeds  Rs*  5,000,  in  which  case 

Buoh  appeals  are  allowed  by  law,  lie  to  the  appeal  shall  lie  to  the  High  Court/' 
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to  the   High  Ooarfe.      A  law  which   takos  away  the  right  of        1873 
appeal  in  regard  to  a  snit^  for  the  same   reasons  takes  away  the    humamut 
right  of  appeal  in  execution  proceedings — Anund  Chunder  Boy  y.  Kuotanjotb 
Sidhy  Gopaul   Misser    (1)  and  Mobarukoonisaa  Begum  v.  Ozeer         «. 
Jemadc^r  (2).    Ezecation  proceedings^   beiag  merely  in  further- 
ance of  the  original  suit^  are  regulated  by  the  provisions  which 
govern  the  suit  itself — Bamanoogra  Sahoy  v.  Byjnath  Lall  (3). 
The  subject-matter  in  dispute  means  the  amount  claimed^  and  not 
the  amount  which  may  ultimately  be  decreed— 1/>  the  matter  of 
Dull  Chand  (4).   Under  the  old  law  the  appeal  in  the  present  case 
would  have  lain  to  the  District  Judge  ;  see  Act  XVI  of  1868, 
8.  18.     If  the  jurisdiction  depends  on  the  amount  sought  to  be 
recovered  in  execution,  s,   20  of  Act  VI  of  1871,  which  limits 
the    MnnsiPs    jurisdiction  to  suits  '^  in   which  the  amount  or 
value  of  the  subject-matter  in  dispute  does  not  exceed  Bs.  1,000/' 
would  render  inoperative  s.  362  of  Act  VIII  of  1859,  which 
provides  that  the  Court  which  passed  the  first  decree  in  the  suit 
IB  the  Court  which  8(hall  execute  the  decree  pa«<8ed  on  appeal. 

Baboo  Bomesh  Ohunder  Mitter  for  the  appellant.— The  sub- 
ject-matter now  in  dispute  is  the  amount  claimed  in  execution. 
These  execution  proceedings  are  proceedings  to  enforce  a  de«* 
mand ;  and  according  to  Peacock,  C.J.,  in  Oolam  Ally  Chow- 
dhryyf.  OopaulLall  Tagore  (5),  ^*  any  proceeding  in  a  Court  of 

(1)  8  W.  B.,  112,  lay  properly  to  the  Zillah   Judge,    The 

(2)  16a,  107.  circnmstance  of  this  Court  having  for 
(3)  Before  Mr^  Justice  L.  S.  Jackson  and    special  reasons  thought  proper  to    call 

Ifn  JuUice  A  inelie.  up  the  appeal  in  the  original    case  from 

BAMANOOGRA  SAHOY  AND  ANoTHia  the   Court  below    and  totry  it  here 

(Defendants)  t;.  BYJNATH  LALL  «  * 'egalar  appeal  wiU    not  entitle  the 

{DBCEKE.HOLD.K)*  part.os  to  prefer  au    appeal,  direcUy  to 

^  this  Court  in  the  proceedings  in  exeon* 

The  \^(h  Tf^rwry  1871.  tion  of  the  decree  passed  in  that    case, 

Appeal-^Bxeculion^-Junidietion.  The  proceeding  will  be   remitted  to  the 

•..      ,.»Tr*,      •!       i^t     jr      t  Zillah  Judge,  who  will  admit  the  appeal, 
Baboo  Mohuh  Chandfa  Chowdhry  for        ,        ^  *      .  *  -^  •    .u    il— 

"~™    xl  '^  proceed  to  dispose  of  it  in  the  same 

the  respontonts.  manner  as  if  it  had  been  originally  pre- 

Baboo  KkeUer  IfaihBoee  for  the  appeK  sented  in  his  Court 

hnt. 

The  judgment  of  the  Court  waa  deli*       (4.J  9  jj^  ^^  b,,  190. 
Yeredby  (5)  Case  No.    1348   of    1867,    dated 

Jackson,  J.~The  appeal  in  this  case   30th  March  1868. 

•  Miacellnnooaa  Rftgular  Appeals,  Nos.  880  and  430  of  1870,  from  the  orderf  of 
the  Subordinate  Judge  of  Tirhooti  dated  the  22nd  August  1870. 
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187*  Justice  to  enfofe  a  demand  (a  a  salt/*  [PritiAB,  J. — Do  yott 
MuBSiituT  (!oitit^Q<l  that  a  ptoce^diog  tn  execution  is  a  adit  (liatin6(i  ^roQl 
^^t!^ii^  the  original  stilt  t]  t^s ;  the  decree  gives  a  new  caase  of  action. 
i).  [PttBAR,  J»^-Wiiat  the  ?all  Bench  decided  Was  that  a  pi*oceed- 
ing  in  ete^iltion  of  a  decree  was  prosecuting  a  suit  dtiL  the  same 
cause  of  action  against  the  same  defendant  withiti  the  meaning 
of  s»  14,  Act  XlV  of  1860,  which  saved  the  decree  from  heihg 
barred  in  attoth^r  stiit.]  All  that  was  decided  in  tn  the  mcUte^ 
of  Ouli  Ohand  (1)  was  that  the  subject-matter  in  dispute 
waA  the  subject-tnattei^  before  the  Cbdrt  of  first  instance* 
[PHUAii,  J.-«The  effect  of  ^6tlr  ai*gutdent  would  be  ihat 
whereas  in  one  month  the!  api!)eal  would  lie  to  ode  Cautt,  by  a 
6hort  delay  the  appeal  in  the  tiext  m6iith  Would  be  to  another 
Court.]  Utider  S  18,  Act  XVI  6f  1868,  thd  appeal  wouM 
have  been  to  the  High  Court-  Act  VI  of  1871,  s.  20,  only 
defines  the  jurisdiction  of  the  itunsif  in  regard  to  original 
suits,  and  not  to  execution  proceedings,  Maoaruhoonissa  Be^um 
V.  Ozeer  Jemadar  (2)  and  Anund  Chunder  Boy  v.  Sidhy  Oopal 
Misser  [3]  turned  on  the  construction  of  ActXXIIl  of  1861, 
a.  27,  the  language  of  which  is  very  different  from  a.  22,  Act 
VI  of  1871.  Bammoogra  Sakoy  v.  Byjnath  Lall  (4)  wa$  de^ 
oided  before  Act  VI  of  1871  came  iuto  opertition* 

The  Judgment  of  the  Court  was  delivered  by 

Phbar,  J.-^We  think  that  the  preliminiury  objection  is  a  good 
objection  and  must  prevail. 

It  i3  admitted  by  both  patties  that  the  subject  in  dispute  in 
the  suit  wherein  the  decree  was  made  was  in  amount  or  value 
leas  than  Bs«  6,000.  A  decree  for  the  amount  claimed  with 
interest  was,  I  undcji'dtand,  given  on  the  22nd  September  1862  i 
and  the  application  for  execution  which  is  now  brought  before  na 
waa  made  aome  time  in  April  1&72  ;  but  by  that  time  the  amoantr 
decreed  had  grown  by  the  addition  of  interest  to  a  1mm  ^xcecfd- 
ing    BiS.    5,000.     Upon   the  hearing   of   that  application    for 

(1)  9  B.  L.  n.,  190.  W  8  W.  K.,  112. 

(^)  8  W.  K.,  107.  (4)  dnic,  p.  291. 
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ezecttiiotii  objections  were    raised  by  Uie  jiKigment*-olebtor;  Wbo       ^^^^ 
8801113  to  liave  been  preseDt.    The  Subordinate  Jndge  ovei*mled    MussAitit 
those  objections  and  directed    the  execution  to  kane.     It  is  this  ^^^^^ 
order  ol  the  Subordinate  Jndge  against  which  the  present  appeal    ^   v. 
18  pref«Ted% 

Now  by  8.  11,  Act  XXIII  of  1861  >  ^  all  qaestions  regard*^ 
iiig  the  amonnt  of  any  mesne  profits  whioh  by  the  tef ms  of  the 
decree  may  have  been  reserved  for  adjastm^nt  in  the  execution 
of  the  decree,  Ac,  *  *  *  and  any  other  qaestions  arising 
between  the  parties  to  the  snit  in  which  the  decree  was  passed^ 
aad  rfelating  to  the  execution  of  the  decree,  shall  be  deter- 
mined by  order  of  the  Oonrt  executing  the  decree,  and  not  by 
separate  auit^'*  Evidently  it  is  just  such'a  question  as  this  in  the 
section  mentioned,  which  was  determined  by  the  order  of  tho 
Subordinate  Judge  engaged  in  executing  the  decree,  natnely^ 
by  Uie  order  appealed  against.  The  section  goes  on  to  say  : 
-^*^  And  the  order  passed  by  the  Court  shall  be  open  to  appeal.'' 
This  thQn  is  an  order  made,  as  it  seems  to  me  clearly,  in  the 
snit  in  which  the  decree  was  mado^  and  not  in  a  separate  suit) 
and  ia  an  order  which  by  ihe  terms  of  this  section  is  open  to 
appeal. 

S.  22,  Act  VI  of  1871,  is  the  enactment  which  now  pro* 
rides  for  the  course  of  appeal  {reads).  Now  the  present  appeal 
is  an  appeal  from  the  Subordinate  Judge,  and  it  will  therefore 
jie  to  the  District  Judge,  unless  within  the  meaning  of  this 
section  the  subject-matter  in  dispute  exceeds  Bs.  5,000. 

Baboo  Bomesh  Chunder  Milter  has  urged  upon  us  with  much 
fojrce  that  the  subject-matter  in  dispute  between  the  parties  to 
this  appeal  is  the  amount  which  is  at  this  time  due  under  the 
decree,  and  which  will  be  levied  against  one  of  them  if  the  order 
of  the  Subordinate  Judge  now  appealed  against  is  allowed  to 
have  force.  It  appears  to  me  however  that,  when  the  decree  6r 
order  which  ie  the  subject  of  appeal  is  a  decree  or  order  made  in 
a  suit,  whether  during  the  execution  proceedings  or  previously 
thereto,  the  subject-matter  in  dispute  within  the  meaning  of  this 
section  i^  the  subject-matter  in  dispute  in  that  suit,  and  not  the 
mere  amount  of  money  which  tho  order  itself  may  directly 
aSect.     This  view  has    already    been    taken    by  Judges  of  this 

40 
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^87^        Coartj  for  it  has  been  lately    determined    ^y    a  deotsion  In  the 

MuaffAMUT    matter   of  DuU    Chund   (1)    that    the    sobject^matber    tn4ia» 

^":S^b"*  pate  in  a    suit    is    the   subject-matter    f  eP    which  the  platat  ia 

V.         brought,  and  is  not  limited  in  the  case  x»£  an  i^ppeal  to  Ab  amoani 

which  the  decree  may  have  awarded  as  between  the  parties  to  tha 

appeal.    It  appears  to  me  ihat,  if  we  put  any  other  eonetrttottom 

than  that  which  I    have    meutioned    upon  the  words,  we  diould 

make  the  section  have  an    operation    which  could  not  have  bees 

contemplated  by  the  LegisUturOj    for  it  would  cause  the  Appeal 

to  shift  from  one  Court  to  the   other,  merely  by  such  lapse  of  time 

as  would  suffice  to    make    an    amount    which  when  decreed  fell 

below  Rs^  5^000  grx)w  by  the   incremeot  of  th^  interest  to  a  sum 

^ove    Rs.    5^000.    It   appears    to    me   very    clear    that    the 

order  which  is  now  appealed  against  is  an  order  made  in  the  course 

<)f  a  suit^  the  original  subjectf matter  of  dispute  in  which  was^^by 

die  admission  of  the    parties    an    amount    less  than   Bs«  5,000, 

and  I    thiqk   for   that    reason,    under    s.  22,  Act  YI  of  1S71, 

the  appeal  lies  to  the  District  Court,  and  not  to  this  Court. 

The  application  must  be  rejected  with  costs. 

Appeai  dwnused.  {2}^ 
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1872 

Mareh  21     Tms  GmiEftAL  Manager  or  ff^B  RAJ  DURBUNGAH  UKDia  Wb  OOUbT 

^     OF  WARDS  (Defjndant)   t;    MAHARAJABL  gOQMAR  BAMAPUT 

SlNG  (PLAtNTiyr). 

fOn  app'  al  from  the  High  Courfc  of  Judicature  at  Fort  William  in  Bengal, 

4ct$  X  md%l  of  1859-£a](«  iu  Execution  of  Eiiats  of  Deeea9ed'—Jkcre$ 

Infer  FaH69. 

A  toed,  wader  Act  X  o£  1869,  Che  widow   ef  Z,  ai  widow  of  Z  and  guardiftn   o 

1  <>  fTt  R^^7  ^^  ^^'  ^^  ajTroars  o£  rent  doe  by  Z.     He   obtained  a  decree  in  1862  against  the 

12  b!l!r.  103  ^^^^'^  ^  ^'^  repreeentative»  bat  it  was  docUved  th^  ^'s  son  was  not  ]ial||e,<m  |be 

groQDd  that  he  had  been  adopted  into  another  family.    In  a  regular  sait,  A  obtaiQ* 

^  fKeserd ;— Ths  Riahv  Hos'blv  8iR  Jam^  Ooltii^i,^  Lord  JusTid  Jambs^ 

Sj»  MoNTAOVfi  Smith,  and  Sir  Robert  Collibb. 

( 1)  9  JB.  JL.  Jt.,  195.  (2)  Se  o  Jtai  fihanpa,^&if>9  Bahadur  w.  Msdhm^ 

maU  Debia,  9  B.  L.  K.,  197. 
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«}  •   d6<sre»  ddotarbg^  Z's  son    to  be  the  hdSr  of  his  ;n«tara1  fiither  Z.  Certafii         1872 
«Bt«toao{  the  deosasedwere  then^  in  1867,  put  up  for  sale  nnder  Act  XI  of  1858,  in  ~"^^ 
•xecation  of  A's  deeree  for  rent,  and  A  became  the  purchaser^    'Die  certificate       Wards 
stated  that  the  sale  was  of  the  right  and  interest  of  the  widow,  and  that  it  took  place  v- 

under  the  decree  in  the  regiUar  suit.  B^  the  holder  of  a  prior  decree  for  rent  against       p"^^**^^ 
2,  having  fiifted  to  oli^tain  execation  against  the  same  property,  then  sued  A  and     Rah  a  put 
Z's  aooL  for  a  doioUratioA  that  he  was  entitled  to  sell  the  property,  on  the  ground        Sin  j. 
that  it  bad  ec^me  to  2*'s  son  as  Z's  heir,  and  that  only  tbe  interest  of  the  widow 
(who  bad  no  interest)  had  been  purchased  by  A.    Jfdd  (reTorsing  the  decision,  of 
the  High  Court)  A  was  entitled  to  the  property, 
me  base  of  lasan  Ohuitdtr  Mftitr  v.  BUksh  Ali  Boudagur  (I)  approved  of 

In  JHoYBxahet  1858,  tiie  respondent  obtained  a  decree  i^ains^t 
Goarpershaiid  Mahata  for  Rs.  14,636  for  arrears  of  retiti  wfaick 
was  affirmed  on  appeal  in  1861. 

Cpourpers^iid  having^  died*  tbe  appellant  broogbt  a  suit 
tinder  Act  X  of  1859  <tgainst  *'  Mnssamttt  Chooliaroo  Kooer 
as  mother  and  guardian  of  Hnrpersliaud,  the  minor  son  and 
keif  of  Ooai^rsbattd'*  to  ,recoirei»  Bs;  11,000  for  rent  due  by 
GduipBrshJtitd  in  Ws  Kfe.  The  lady  answered  that  fiurper- 
shand  was  not  liable>  he  havings  been  adopted  into  another  family, 
and  that  she  was  in  podsefssion  of  her  husband^s  estate.  The 
Collectot  on  the  12th  SoVember  1962,  holding  that  that  was  a 
good  d  fence,  gatre  judgment  for  the  plaintiff,  and  ordered  the 
widow  to  pay,  but  concluded,  by  declaring  the  property,  which 
it  shotild  be  ascertained  GFonrpershaud  had  feft,  liab(e. 

The  respondent  having  applied  fbr  eSeotttibn  of  hi^  decree 
against  the  Widow  and  son,  tbe  same  objection  to  the  liability 
of  the  son  was  raised,  and  he  Was  held  not  liable,  but  the  decree 
was,  on  the  16th  May  1863,  ordered  to  be  executed  against  the 
properties  of  the  judgment-debtor* 

For  souie  timo  neither  decree^bolder  succeeded  in  getting 
aay  satidfactios. 

On  the  I3th  April  1865^  the  appellant  filed  a  snit  against  the 
kidowand  son,  setting  forth  tbe  following  facts,  viz.,  that  Gonr- 
pershaud  and  Sheopershaud  were  joint/  that  Sbeopershaud 
died  first  childless,  leaving  a  widow  Buchim,  whereby,  according 
to  Mithila  law,  Gourpershaud,  would  take  the  who'e  property  » 
that    Buohun    then,    without    authority    from    her    husband, 

(I)  Marsh.  Rep.,  614. 
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^^^       adopted  HurpersbiMid  according  to  kritima  form  ;  tl^t  thiA  ooald 

Court  OF    givo  him  no  right  as  Sheopershaad's   sod^  nor   discharge  him 

Wards      from    liability   as    Goarpershaud's ;  _and  the  plaint    sought  to 

MA9ABAJAH  enforce  the  decree  against  the  property  which  had  been  joint. 

Samapot    "^  decree  was  given  in  favor  of  the  plaintiff  in  that   snifc,  which 

SiNo.       decree  was  affirmed  on  appeal  on  the  29th  May  1867. 

On  the  27th  November  1867,  the  CoUeotor  pnt  up  the  proper- 
ties mentioned  in  the  decree  for  sale  under  the  old  execntioo 
nnder  Act  XI  of  1859,and  the  appellant  became  the  purchaser, 
and  obtained  certificates  on  10th  January  1868.  These  certifi- 
cates stated  the  sale  to  be  of  the  right  and  interest  of  Mnssamut 
Chooh^roo  Eooer  in  satisfaction  of  the  decree  nnder  Act  X 
of  1859,  but  on  the  13th  May  1868,  an  addition  was  made, 
aaying  that  the  estate  mentioned  in  the  certificate  bad  been 
sold  by  auction  by  virtue  of  the  decree  in  the  regular  suit  by 
the  manager  [above-mentioned. 

Tb9  respondent  took  no  steps  to  enforce  his  deoree'for  vent 
until  after  the  decision  in  the  appellant's  suit,  declaring  the 
property  subject  to  seizure ;  but,  on  the  1 7th  September  1867» 
he  applied  for  execution  against  those  estates.  The  appellaot 
objected  to  this  on  the  ground  that  he  had  bought  the  property* 
and  nothing  remained  to  sell  in  execution,  and  the  objeotion 
was  allowed  to  prevail. 

On  the  7th  August  1868,  the  respondent  brought  the  present 
suit  against  the  appellant  and  Hurpershand  to  h^ve  his  right 
declared  to  sell  the  lands  of  Hurpershaud,  to  inborn  lie  contended 
they  had  come  as  heir,  the  appellant  having  purchased  only  the 
interest  of  the  widow,  who  in  fact  had  no  interest.  The  Subordi* 
Bate  Judge  of  Tirhoot  held  that  the  appellant's  execution  waa 
not  against  the  widow  personally,  but  against  her  husband's  estate 
and  that  the  sale  was  in  fact  of  Gourpershaud'a  propai)ty#  fmd 
dissmissed  the  suit.  The  High  Court  (1)  on  the  28th  May  1869 
reversed  that  decision,  and  held  that  the  appellant  had  pnurdiaBecl 
only  the  right  and  interest  of  the  widow,  and  that  the  plaintiff 
was  entitled  to  sell  the  lands  of  Gourpershaud  as  being  th9  pror 
perty  of  his  son. 


(1)  Kemp  and  Glover,  JX 
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Sir.  R.  Palmer,  Q,0.,    a^d    Mr,  Voj/ne,   for    the  aj>p^Jknt,       187> 
ooatended,  on  tke  aathorily  of  haan  Ckunder  MiUerv.  Buk»h    coubt  or 
AU  Soudagt^r  (1),  that  the  4eopee  obtained  by  the  appellant  was      ^""^^ 
aghast    the   widow  in    her  repreoentatiye  capacity   only,  and  MkniAwuAm 
that  the  Bale  cbnreyed  all  intereat  which  her  husband  had*  rI^^tvt 

Mr.  Leith  for  the  respondent  contended  that  the  purchase 
purporting  only  to  be  of  the  widow's  interest,  it  must  be  looked  at 
strictly  ;  for  if  the  adTertisraent  of  sale  had  shown  that  more  than 
this  was  being  sold,  a  much  larger  sum  might  have  been 
obtained,  probably  sufficient  to  satisfy  both  claims.  There  Was 
DO  reason  why  the  wording  should  be  such  as  apparently  to 
inclnde  only  that  share.  The  appellant's  title-deed  did  not 
show  more  than  a  puchase  of  the  widow's  interest ;  and,  as 
the  property  was  in  the  son,  that  son's  interest  could  not  pass. 

Their  Lordships  delivered  the  following  jadgment  >-* 

These  proceedings  qertainly  illustrate  what  was  said  by 
Mr.  DoynOi  and  what  has  been  often  stated  before^  that  the 
difficulties  of  a  litigant  in  India  begin  when  he  has  obtained  a 
decree.  When,  howeyer^  the  actual  question  which  is  at  issue 
between  the  appellant  and  the  respondent  on  thir  appeal  is 
eUnunated  from  the  rest  of  the  record,  it  does  not  appear  to 
their  Lordships  to  present  any  very  great  difficulty. 

The  appellant  aud  the  respondent  had  each,  it  must  h&  a^- 
snmed^  a  good  claim  against  the  estate  ol  the  deoeaaed^  Ootnr- 
pershaud.  The  retpoiidan&  had  obtained  a  decree  aceording  to 
tibe  praotice  then  existing  in  the  Civil  Court  in  the  Kfetrme  of 
Gourperaha  ud.  The  appellant,  pursuing  his  Femedy  for  rent 
under  Aet  X  of  185d  in  the  Coldeetor'a  Court,  l^ad  obtahied 
ade<Mree  for  the  arrears  of  rent  in  respect  of  whiob  ke  Bued 
the  widow  as  tihe  widow  of  the  deceased  and  th^  guardiam 
of  her  infant  son.  It  was  a  suit  brought  against  tliosewho 
were  supposed  to  be  the  representatives  of  the  debtor,.  Ckur- 
pershaud.  Ja  th^  soit  the  oase  set  up  by  the  deieudttnte  was 
that  the  infaat  was  not  the  heir  of  his  father;  that  he  had  been 
adopted  into  another  fanuly,  and  that  conseqnently  tbo  widow 

(1)  Marsh.  Rep.,  614  ^ 
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1872        tnift  the  polo  heiress  andrepresentaMve.    The  diaeree  was-against 
GbifBT  or    the*  widow  in  thab  capacity.     It  dechired  that  the  aoa- wae*  not 
^^*^      liable)  and  ended"  with*  a  declaration  which  ctearljr  pointed  te^  th» 
»ATf ARAJAH  nealiaation  of  the   demand  ont  of   th«  estates    ot  the  deceased^ 
^^^     Qonrpershand,  and  showedthat  the  decree  was  made  against  the- 
SuffQ.      person  supposed  to  be  the    heir  and    representatire*  ot  Gkonr-* 
poDshand.     Other  difficulties   b^ing,  interposed  ia    the  way    ot 
executing  that  decree^  the  appellant  thought  it  necessary  to  go 
to  the  Zillah  Court  ia  order  to  get  rid  of  oertaindeeds,  as  welL 
aaolthe-ftUegad  ftn^iiTiaaioption  of  tlui*porihaody  the  son,  and 
be  »icceeddd  in  obtaining  a  decreej,  which  was  afterwards  affirmed 
by  the  High  Courts  the  result  of  wbich    may  be  taken  to  a 
affirm,  that  Hurpecshaod  was   the  hein  of  bis  natural  father^ 
The   executioa  of  the  CoUector'a  decree  had  ia  the  meaptime 
been  suspended.     When  tho  decree  of  the    Gi^il  Court  became 
fioalr  aa  intimatioa  was  seat  to  the  CoUei^tor  that  the  stop-order 
which  had  been  put  upon  the  execution  should  be  removed^  and 
that  the  execution  might  go  on*     fixecution  of  that  decree  was 
accordingly  had  under  the  conjoint  provisions  of  AiCt  ST  and 
Act  XI  of  18o0^.  and  perhaps  it  is   owing  to  the  operation  of* 
those  statutes,  and  in  particular  to  th^  fact  that  the  execution 
took  place  under  Act  XI  o£  1859'  by  putting  up  tbe  property 
2or  sale  in  the  same  wuy  that  an  estate  would  be  sofd  f  ir  arrelars^ 
of  revenue,  and  did  not  proceed  under  the    ordinary  Civil  Code 
Act  Till  of  Ld59*,  that  some  ot  the  conCusioa  and  difficulties 
which  have  taken  place^  in  thia  case  hare   arisen.    EEowsver  that 
may  be,  the  estates  iaqoestion  were  sold  under  the  Collector's 
order,  aod  purofaased  by  the  j^lgment-creditor.     That   toot 
place  lA  November  18&7.    In  the  meantime  certain^  proceedings 
kad  taken    place  in  tiie^  suit  of  the  respondent.     Hie^respood* 
But  had  originally  applied  for  execution   of  his  decree  obtained 
in  the  lifetime  of  Gourpershaod  against  the  widow  and  the- infant 
son.     Hewas  met  by  the  sarn^j  allegati<>n  that  had  been  made  in  the 
appellant's  salt  that  ilarperdbaud  hftd  na  interest  in>  his  fathers^s 
estate,  aild  a  miscelbneoas  order  was  madd^   which  held  thcUi 
Hurpershaud  was  not  liable  for  his  father's  debt,,  and   treated  the 
widow  as  the  sole  representative.    Afterwards  the  respondent 
attempted    to    get  the    benefit  of    the    decree  which  had  been 
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xibtaiiied  4i7  the  appellant^  and  to  proceed  aj^inst  Harperahad.^       ^^^ 
and  on  4hat  oocasion  the  appellaat  iiitelrveaed  as  an  objector.    Couiit«f 
The  Jttdjre  disallowed  the  objection,  but,  afelihe  same  time,  held      ^^ 
that  the  former  execntton  proceedings  ^ere  invaClid,  and  directed  ^"^*^^" 
lAiem*to%e  ^mck  off  the  file.    The  respondeftt  then  commenced    Bamapxpi 
other  proceedings  against  Hurpershand,  tiDd  although  thei*  was      ^*^' 
iK>   formttl  ^discharge  <rf  4}he   viisoeNaneaas  order,  the  -Jodge 
fi^pears'telninne  considered  that  as  swept  away  with  the  •former 
esecalion  preceedifigs,'and  no  longer  operative^  and  directed « 
sale -ill  esecatton,  wdiiA,  it 'there  were  nothing  else  in  the  Wttycf 
it,  wooU  probably  have  been  ^r^alar  against  Hnrpershsad  as 
lihe  heir  q4  his  lather.     However,  when  the  respondeirt  was  ffo^ 
ceedibg  to  carnf  oat4ihat  order,  the  appellaot  oamo  in  and  ob« 
.jeGted<tfaat  the  estates  had  alteady  'been  «old  nnder  bis  decree, 
andiiad  been  purchased  by  hivii  and  that  in  tf act  *Aey  coiJIld  not 
'  be  any  longer  sold  as  the  estates  of  &oi;peishaiid.    That  tot^jec^ 
t|on  prevailed,  and  the  ^result  was  that  the  respoadenttt^  onljr 
remedy  was  to  tbriqg  the  regular  «ait  ont  of  whidi  this  appeall 
has  krisen. 

.  From  the  above  ^atatemeiAt  it  is  ^clear  that,  anless  there  be 
some  fatal  iriegularity  dn  the  mode  in  which  the  deoree  of  the 
apptillaot  was  obtained  or  drawn,  or  some  fatal  dnregularity  im 
the  mode  in  which  that  decree  has  been  proseooted,  the  estates 
hiwe  been  regnlarly  sold,  and  that  the  snitof  Idie  respondent. 
Baking  to  set  Hstde  the  -ord«*r  for  «ale,  and  to  get  the  'ben€fi% 
of  his  own  oEecntioa  as  against  flnrpershand  as  'the  heir*of  his 
father,  mildt  f»ri1. 

Their  Lordships  are  of  opinion  that  no  case  ^has  been  made 
upon  which  they  can  s*»y  that  there  has  been  that  irregnlarfty 
in  the^proceedings  before  the  GoUeotor  ^and  the  sale  which  took 
places  which  would  justify  them  in  setting  aside  the  sale,  and 
npon  that  point  they  mast  differ  from  the  Judges  of  the  High 
Court.  The  p  oceedings  took  place  under  Act  XI  df  1859# 
.and  that  Act  appears  to  contemplate  that  the  estate  should  be 
jput  up  for  sale,  and  that  the  person  whose  interest  should  b© 
nominally  sold  should  be  the  registered  proprietor.  In  this  case, 
so  far  as  the  proceedings  show,  it  appears  that  the  widow  was 
the  repfistered  proprietor.     Uut    the  case  does    not  rest  there. 
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1^2  b0oaaae  iQ  the  oeriifioate  of  sale  tiiore  is  at  diatiaot  rd^ifenoftto* 
CwBToF  thfi  iteorae  obtaiaed  by  the  appellant  from  the  Zilla  Ooort 
^^^»  and  thewfore  the  whole  proceeding,  if  fairly  looked  at  amounta 
nkulMKii  to  this,— ihat  the  estate  of  (Joarpershaud  waa  sold  under  that 
nHu^m  ^^^^  ^^  execution  for  his  debt,  aad  that  the  interest  of  his 
SiNa.  vridow,  the  registered  proprietor  aqd  ostensible  owner  of  the 
estate,  aad  also  the  inteirest  of  his  son,  if  be  had  any  iutetfestj 
VKas  bound  by  that  decree.  If  that  be  so,  the  qverition  arises 
Tf  h9thev  the  respondent,  the  plaintiff  in  the  suit  bdoWi  haa 
anygroand  upon  which  he  can  come  in  and  impeach  the  sale  ? 
I,t,appeMrs  to  their  L'irdships  that  hecan  claim  only  whi^  interest 
remained  in  Harpersbaud^  and  that  subsM^ntially  the  prooeeditiga 
would  be  a  bar  to  aoy  claim  on  the  part  of  Hurpershaod.  It  is 
i^nnecebsafy  to  consider  wheither,  in  atiy  qaeslkm  betwieen  the 
impondeut  and  Qurpenihaiudi  who  in  this  suit  came  in  and 
(Continued  to  dispvle  bis  beirshipi  the  decree  iii  this  sutt  which 
had  been  obtained  by  the  appellant  would  be  any  binding 
adjudioatioii  betweeu  the  n^pondent  and  Hurpershaud*  It 
appears  to  their  Lordships  clearly  to  be  a  mere  decree  itUer 
part69^  and  that  there  is  no  ground  for  giving  it  the  effeet  of  a 
decree  in  retk^  irhioh  is  the  effect  v^hioh  one  passage  in  tho 
jadgment  of  the  High  Court  appears  to  attribute  to  it.  But 
without  goiug  into  that>  it  seems  sudioient  to  their  Lordships  for 
the  determiua  ion  of  this  appeal  to  say  that  there  whs  in  their 
jadgment  no  substantial  irregularity  in  the  sale  before  the 
GoUector^  amd  that  thereforoi  that,  as  between  the  appellant 
and  respondent,  the  appellant  is  entitled  to,  and  caoaot  be 
deprived  of,  the  benefit  vrhi<^  has  resulted  to  him  from  his 
gjreiUer  diligence  in  enforciug  his  demand. 

Their  Lordships  also  desire  to  add  that  they  are  unable  to 
see  any  substantial  distinction  between  this  case  and  that  of 
Issari  Ohunder  MUtef  v,  Btiksh  AU  Soudagar  (1).  They  entire* 
iy  agi-ee  in  the  principles  expressed  by  Chief  Justice  Peacock 
iii  that  case^  and  think  that  they  govern  the  present  case. 

The  result  therefore  must  be  that  their  Lordships  will  humbly 
recommend    to    H^v  Majesty    that  this  appeal  be  allowed^  the 

(I)  Marsh.  Uep.  6U. 
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judgment   of    th(3  Stgli   Court  reversed,  and  the  jiidgment  of  ^872 

the  lower  Court  affirmed.     The  costs    of   the   appeal    will,    of  Cotjrt  of 

txiarae,  follow  the  result,  Artd  the  iappellant  will  be  entitled  to  WAKbs 

the  costs  of  the  appeal  in  the  Codrt  below.  Maharaja 

CCN>MAR 

Appeal  allowed.  sino. 
Agents  for  appellant :  Messrs.  Waihi7i8  and  Laltey. 
Agents  for  respondent :  Messrs.  /.  H.  and  jS.  JB,  Henderson). 


WILLIAM  HAtY,  commovly  c\llbd  LORD  WILLUM  HAY  t*  C .• 

(Co.RB3PO»D8Mt)  V.  WiLLtAM  GORDON  (PErmoNKK).  1872 


[On  appeal  from  the  Chief  Court  of  the  Ponjab,] 

^celFof  1869,3.17  a)^Aoi  XtV  of  1859,  «.  1,  d.  l^ -(knc^^rent 
Judgment  <m  Tacti^Oot^firmation  hj  High  Qourt  of  Decree  of  Bwtrixit 
Judj/e^ 

Act  IV  of  1869,  8. 1.  ol.  1«,  does  liot  apply  to  divoroe  adita. 

A.  deoroe  of  a  High  Odart  confirming  the  decree  by  a  District  Jad^  for  diasolil* 
tion  of  marriage  reversed,  so  far  as  it  affooted  tho  co-respondent  and  condemned 
bfm  in  coBta.  The  drciimstances  of  the  case  took  it  out  of  the  general  rule  not  t<^ 
reveane  the  concurrent  fiadinga  of  two  Courts  on  a  qucEtion  of  fact. 

Ii^  this  suit,  wjiich  Was  brought  under  Act  IV  of  1869  in  the 
Judge's  Court  at  Uinballah,  on  tho  25fch  June  1 869,  the  peti" 
tionet  prayed  for  a  dissolution  of  his  marriage  with  his  wife 
Louisa  EliBsabeth,  and  to  condemn  the  appellant  in  costs. 

The  grounds  stated  in  the  plaint  Were  adultery  with  ^ 
Mr.  "Watson  (since  deceased)  in  1853,  and    adultery  with  the 

(!)  Act  XlV  of  lS59i   9,  17.— "Every  mnjority  shall  pfo^ail,  or   (where    tUd 

decree  for  a    dissolotion   of    marriago  number  of  tho  Judgos  of  the  HighOonrt 

made  by  a  District  Judge    shull  be  sub-  is  two)  by  aCourt  composed  of  such  twd 

ject  to  confirmation  by'  the  High  Court.  Judges,  and  in  case  of  ditierence,the  epi- 

Caaes  for  oonfii*mation  of  a  decree    for  nion  of  the  senior  Judge    sball  prevail 

disflolotiott' of  marriage    shall  be    heard  The    High  Court   if    it    think  further 

fwhen  the  number  of  the  Judges  of  the  enquiry    or   additional    evidence  to  be 

High  Cbnrt  is  three  or    upwards)  by  a  necessary^may  direct  such  enquiry  to  bd 

Court  oomoosed  of  three  suchJudge8,and  made,  or  such  evilenoe  to  be  taken.'* 
in  case  of  difference,  the  opinion  of  the 

•  Present :— The  Right  Hon'ble  Sir  Jamkb  W.  Colvile,  Sir  B.  PfiAcocs 

SiftM.  S.  SvllTU,  SlE  R.  P.  OoLLlBB,  AND    SiR  L.  PBE'.* 
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^^^^       appellftnt  in  18B9  and  1860,   and  adaltery  wifch  other  pdnons  in 

Hat        I860. 
Gordon         '^^^  petition   waft   served    on  the    appellant  in  England   in 
August  1869. 

On  the  13th  August  he  sent  out  instruction  to  Lidia  to 
retain  Counsel  for  him  to  act  upon  the  instructions^  which  were 
that  he  should  apply  for  further  particulars  and  obtain  a  com- 
mission to  examine  the  appellant. 

These  instructions  were  not  attended  to ;  but  on  the  15th 
November  1869  the  issues  were  settled ;  and  on  the  18th  Novem- 
ber the  case  was  triads  witnesses  being  examined  on  both  sides ; 
and  the  Additional  Commissoner  of  Umballah  made  a  decree 
nisi  for  the  dissolution  of  the  marriage  with  costs  against  the 
appellant.    " 

Li  January  1870^  the  appellant  saw  a  report  of  the  caifi  in  a 
newspaper,  and  immediately  sent  out  to  India  an  affidavit  deny- 
ing his  guilty  aod  stating  the  circnmstances  nnder  which  he  had 
sent  out  instructions  for  hia  defence.  His  Counsel  accordingly 
presented  a  petition  to  the  Chief  Court  of  the  Punjab  (to  which 
Court  the  decree  had  been  sent  for  confirmation  nnder  Act  IV 
of  1869)  I  in  which  he  snbmitted  that  the  suit  was  barred  by 
limitation  ;  that  the  decree  of  the  Judge  was  not  justified  by  the 
evidence  ;  that  the  appellant  had  been  taken  by  surprise  by  the 
rapid  way  in  which  the  case  had  been  disposed  of  ;  and  that  he 
was  willing  to  have  been  examined  as  a  w  itness  in  the  case,  but 
he  had  not  had  an  opportunity  of  being  so  examined.  It  also 
objected  to  the  non-joinder  of  other  persons  as  co-respondents* 
It  prayed  that,  unless  the  Chief  Court  dismissed  the  petition  on 
the  other  grounds  that  his  evidence  might  still  be  received  nnder 
a  commission.  The  Chief  Court  (C.B.  Lindsay,  H.S.  Cunnings 
ham,  and  J-  S,  Campbell)  on  the  23rd  July  rejected  the  applica- 
tion on  the  grounds  hereinafter  mentioned  in  their  Lordships'' 
judgment,  and  confirmed  the  decree,  condemning  the  appel- 
lant to  pay  costs.  The  evidence  taken  in  the  case  is  also  fully 
referred  to  in  that  judgment. 

Lord  William  Hay  appealed  to  Her  Majesty  in  Council 
against  the  decision  of  the  Chief  Court. 

Mrs.  Gordon  died  ponding  the  appeal. 
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Dr.  D&m,  Q.  a,  and  Mr.  Leitk  for  the  appellaiit.— Act  XIV       *^^ 
of  18599  8*  1»  ol.  16.  applies    to  all  saits  save  those   mentioned  ia     /  Hay 
ibe  other  damses,   and  mast  be  taken    as  applicable  to  divorce     qokdok 
Boits.    Bat  even  if  not    barred  by    limitation,    there    has  been 
Bach  gross    delay  pressing    hardly  on  the    appellant  that    the 
petition  onght  to  have    been  dismissed.    The  Court    below  had 
not   issaed    rales  of  practice  as    proved  by   Act   lY  of    1869 , 
B»  62»  and  the  appellant    ought  to  have  been  allowed  to  give  his 
e^enee.    He  has    not  had  a  fair  trial.    The   learned    Ck>anse) 
then  commented  upon  the  evidence. 

Mr.  C.  PoUook,  Q.  C,  and  Mr.  B.  A.  Priti^Mrd  for  the  re- 
spondents—Act XIV  of  1859  does  not  apply.  3. 7  of  the 
ladiaa  Divorce  Acts  says  that  the  principles  under  which  the- 
Divoree  Court  in  England  acts  are  to  be  applied,  and  Umitatioii 
is  no  bar  to  a  proceeding  for  a  divorce  in  that  Court.  The  delay 
is  not  of  such  a  nature  a;s  to  prevent  the  respond^it  obtaining- 
relief ,  the  co-respondent  being  in  Jlngland*  The  appellant  has. 
only  himself  or  his  legal  advisers  to  blame  for  not  applying  for  a 
postponement,  and  taking  the  necessary  steps  to  give  his  evi- 
dence on  the  hearing  of  the  suit.  The  suit  was  fulfy  contested,. 
and  it  was  in  the  discretion  of  the  Chief  Court  to  allow  or  to- 
refuse  to  allow  additional  evidence.  The  two  Courts  have- 
agreed  on  a  question  of  fact,  and  this  Board  will  not  in,  such  a 
case  interfere. 

Their  Lobsshvps  delivered  the  following  jodgment  t— » 
This  is  an  appidal  brought  by  Lord  William  Hay,  the  co> 
respondentf  against  a  Judgment  of  the  Chief  Court  ol  the  Pun«- 
jftb,  confirming  a  judgment  of  the  Additional  Commissioner  at 
Uttballah,  whereby  Colonel  Gordon  obtained  a  dissolution  of  hia 
marriage  with  bis  wife  on  the  ground  of  her  adultery  wi^  Lord 
WUliam  Hay^  and  Lord  William  Hay  was  ordered  to  pay  the 
costs  of  the  suit. 

Before  tin  year  1869,  the  Indian  Courts  had  only  power  to 
decree  divorces  a  mened  et  thoro.  The  power  of  the  Court  of 
divorce  in  this  country  of  granting  divorces  a  vinculo  was  first 
jntrodoced  into  India  by  Act  IV  of  1869,  which  enacts  thai 
subject  to   its  provisions  '*  the  High  and    District  Courts  shall^ 
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^^^  in  all  suits  and  proceedings  hereunder,  act  and  give  reWe^  on 
Hat  principles  and  rules  which  iu  the  opinion  of  the  said  Courts 
are  as  nearly  as  may  be  conformable  to  the  principlefl  and 
rules  on  which  the  Court  for  Divorce  and  Matrimonial  Causes 
in  England  for  the  time  being  acts  and  gives  relief.'*  Ther© 
is  a  power  to  make  rules  and  regulations  not  inconsistent  with 
the  «Act  and  the  Code  of  Civil  Procedure  in  India.  But  it 
would  appear  that  no  rules  have  been  made^  and  therefore  the 
principles  and  rules  which  obtain  in  the  Divorce  Court  in  this 
country  are  as  nearly  as  may  be  to  be  applied  in  India. 
Power  is  given  to  district  Judges  in  the  first  instance  to  hear 
divorce  causes,  but  their  decrees  are  not  final,  or  indeed  opera- 
tive at  all,  until  confirmed  by  the  decree  of  the  High  Court, 
which  is  empowered  to  direct  further  enquiry  to  be  made  or 
additional  evidence  to  be  taken.  In  this  case  the  High  Court 
was  the  Chief  Court  of  the  Punjab. 

The  first  question  which  has  been  raised  is  whether  or  not 
the  Statute  of  Limitation  is-  a  bar  to  this  suit  ?  It  is  argued 
that  the  cause  of  action  arose  in  1859  or  1860  when  the  acts  of 
adultery  are  said  to  have  been  committed,  or  at  all  events  in 
the  year  1862,  when  Colonel  Gordon  says  that  the  misconduct 
of  his  wife  came  to  his  knowledge.  Act  XIV  of  1859,  after 
prescribing  particular  terms  of  limitation  for  certain  actions^ 
enacts  that  with  respect  to  all  suits  and  actions  not  beforo 
specifically  provided  for  the  term  of  six  years  shall  apply,  tha^ 
is  six  years  from  the  time  when  the  cause  of  action  accrued. 
Their  Lordships  are  of  opinion  that  the  provisions  of  that  Act 
do  not  l^pply  to  suits  for  divorce  a  vinouloi  whioh  at  the  time 
when  it  passed  were  unknown  in  India«  They  are  confirmed  in 
the  view  which  they  have  taken  of  the  intention  of  the  Legisla- 
ture by  the  Limitation  Act  which  was  passed  last  year  (Act 
IX  oi  1871)>  which  expressly  enacts  that  its  provisions  shall 
not  apply  to  suits  under  the  Indian  Divorce  Act. 

The  appellant  further  relied  upon  substantially  two  grounds  ; 
the  first  was  that  justice  had  not  been  done  him  in  this  suit, 
inasmuch  as  he  ought  to  have  had  an  opportunity  of  being 
examined  in  this  country  by  a  oommisaion  ;  and  seoondly,  that 
upon  the  general  merits  of  the  case  the  decree  was  wrong* 
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Wifch  respect  to  the  first  question,  the  material  facts  appear  ^^7^ 
to  be  these.  The  alleged  adnltery  was  in  the  years  1859  and  hay 
1860.  The  petitioner  does  nofc  aver  with  any  particularity  Gordon 
at  what  time  in  those  years  the  acts  of  adultery  were  commit- 
ted. Lord  William  Hay  left  India  in  1862,  and  has  resided  in 
England  ever  since.  In  1862  Colonel  Gordon  says  he  became 
aware  of  his  wife's  adultery  by  what  he  regarded  as  a  confession 
by  her  in  a  certain  letter  which  will  be  subsequently  referred 
to,  and  that  «t  that  time  he  endeavoured  to  establish  a  case  by 
the  examination  of  witnesses  in  India ;  but  it  would  appear  that 
those  very  witnesses,  who  have  been  now  called  for  him,  at  tha^ 
time  either  could  not  or  would  not  give  evidence  sufficient  to 
establish  his  case.  This  suit  was  instituted  in  June  1869. 
Lord  William  Hay  for  the  first  time  heard  of  it  on  receiving 
the  summons  in  the  beginning  of  August  in  that  year.  Upon 
that  he  immediately  took  what  undoubtedly  was  the  proper 
proceeding  of  applying  to  an  able  Counsel  for  his  opinion,  and 
that  Gonnsel  advised  in  substance  that  application  should  be 
made  to  the  Court  in  India  for  farther  particulars,  and  upon 
these  particulars  being  obtained  for  a  commission  for  the 
examination  of  Lord  William  Hay.  Lord  WilHam  Hay,  upon 
the  13th  of  AugusC,  wrote  to  Mr.  Chisholm  at  Simla,  who  held 
a  power-of  attorney  from  him,  enclosing  a  copy  of  his  Counsel's 
opinion,  and  requesting  that  an  advocate  might  be  retained  for 
him  to  act  upon  the  instructions  therein  contained.  It*  appears 
that  Mr.  Cunningham  was*  so  retained,  but  it  does  not  appear 
that  this  gentleman  acted  in  conformity  with  those  instnio- 
tions ;  the  reasons  for  his  not' so  acting  do  not  appear. 

The  cause  was  heard  before  the  Commissioner  of  Umballah 
on  the  19th  and  13th  November  1869.  The  Commissioner 
pronounced  against  Lord  William  Hay,  decreeing  a  dissolution 
of  the  marriage  on  the  ground  of  adultery  with  him  and  con- 
demning him  in  costs.  Lord  William  Hay  states  in  his  affida- 
vit that  he,  was  not  aware  of  this  decision  until  January  of  the 
next  year  1870,  when  he  received  a  short  report  of  the  cafee  in 
The  Uofussilite  newspaper  ;  that  he  then  sent  out  an  affidavit 
(which  appears  iu  the  record)  denying  his  guilt,  stating  a 
Variety  of  circumstances,  and  among  other  things  setting  out  the 
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'^^  opinion  of  Connsel  above  referred  to.  In  pursuance  of  that 
Hat  affidavit^  and  a  petition  which  he  also  sent  to  India,  it  appears 
that  his  Counsel  before  the  Chief  Court  of  the  Punjab* 
Mr.  Plowden,  upon  the  19th  of  May,  presented  a  petition  to  that 
Court  containing  various  grounds  of  defenoe,  and  stating  this 
among  other  things : — '^  The  co-respondent  is  and  always  has 
been  willing  to  tender  himself  as  a  witness  in  the  case,  and 
prays  that^  if  the  petition  be  not  otherwise  dismissed  as 
against  him«  his  evidence  may  be  taken  by  commission." 
Upon  the  hearing  of  the  cause  before  the  Chief  Court  of  the 
Punjab  in  July  1870,  the  Court  declined  to  comply  with  this 
request  on  these  grounds  ;  they  say :— '^  We  see  no  likelihood  of 
any  sort  of  advantageous  result  from  the  issue  of  a  commis- 
sion. We  have  Lord  William  Hay's  positive  denial  on  oath 
on  the  record,  and  though  we  should  be  anxious  to  offer  a 
litigant  so  circumstanced  every  possible  facility  and  indulgence 
in  the  liearing  of  the  case,  it  is  not,  we  think,  necessary,  and 
would  not  therefore  be  expedient  now,  at  the  last  moment,  to 
re-open  the  proceedings  by  the  grant  of  a  commission  which 
could  scarcely  bring  any  new  fact  before  us,  would  place 
Lord  William  Hay's  disavowal  in  no  stronger  a  light,  and 
would  postpone  the  relief  prayed  for/'  and  the  Court  subse* 
quently  make  this  observation  :*— ''  With  regard  to  the  co-respond* 
ent,  we  have  further  to  remark  that  his  explanation  of  his 
proceedings  is  not.  in  our  opinion,  satisfactory,  and  that 
we  cannot  regard  the  course  which  he  has  pursued  as  in 
any  degree  adequate  to  the  gravity  of  the  occasion,  or  as 
indicating  a  serious  intention  to  resist  the  present  proceedings.'^ 
Their  Lordships  are  not  able  to  agree  with  the  Chief  Court 
that  Lord  William  Hay's  general  denial  in  the  affidavit  is  at 
all  equivalent  to  what  would  or  might  have  been  a  clrcnmdtan^ 
tial  denial  by  him  of  the  facts  stated  by  the  witnesses^  or  an 
explanation  of  these  facts,  upon  an  examination  by  a  coxmnis- 
sion  ;  and  they  are  also  unable  to  agree  with  the  Chief  Coort 
in  the  remark  that  they  cannot  regard  the  coursa  pursued  by 
him  as  adequate  to  the  gravity  of  the  occasion,  or  as  indicating 
a  serious  intention  to  resist  the  proceedings.  I'heir  Lordships, 
see  no  reason  to  doubt  that  Lord  William    Hay  has  all  along 
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serioasljr  and  earnestly  desired  to  resist  these  proceedings  to       ^^72 
ib#  best  of  his  ability.     Upon  this    part  of  the  case  their  Lord-        Hat  "" 
ships  have  come  to  the   conclusion  that  it   would  have  been     ^  ^* 
desirable  and  proper,   nnder  all  the  oiroumstances,  to  accede  to 
Lord  William  Hay's  application  for  a  commission  to  examine 
him. 

But  their  Lordships  do  not  rest  their  decision  upon  this 
ground.  After  giving  the  whole  case  their  best  consideration, 
they  have  come  to  the  conclusion  that  there  is  no  sufficient 
evidence  upon  which  this  decree  against  Lord  William  Hay  can 
be  supported. 

In  their  Lordships'  opinion,  the  evidence  against  Lord  William 
Say  is  entirely  that  of  the  native  witnesses.  Before  coming  to 
this>  however^  it  is  well  to  make  an  observation  upon  other  evi- 
dence which  was  admitted  in  the  case,  and  which  undoubtedly 
was  admissible  as  against  the  respondent,  Mrs.  Gordon,  t^.^her 
own  confessions,  or  what  are  contended  to  have  been  her  own 
confessions.  As  far  as  the  correspondence  is  concerned,  the  only 
passage  which  in  any  way  bears  upon  her  relations  with  Lord 
William  Hay,  is  the  following,  in  letter  H,  which  must  have  been 
written  somewhere  about  April  1862  from  England  to  her  hus^ 
band  then  in  India  : — ''  1  have  your  letters  as  to  what  occurred 
at  Simla.  Herbert  always  told  me  that  you  knew  of  it,  and  did 
not  care.  Lord  William  Hay  told  me  the  same  thing.  Herbert 
always  told  me  that  Emily  knew  of  it,  and  I  firmly  belive  that 
both  you  and  she  did.*'  What  she  is  writing  about  here  is 
clearly  misconduct  of  her  own,  and  it  may  be  assumed  to  be 
adultery  with  a  gentleman  at  Simla,  referred  to  by  the  name  of 
Herbert.  It  appears  that  the  person  here  designated  as 
**  Herbert,'*  told  her  that  hor  husband  knew  of  this  adultery,  and 
did  not  care.  She  also  says  *' Lord  William  Hay  told  me  the 
lame  thing."  It  appears  to  their  Lordships  that  the  view  taken 
of  this  expression  in  her  letter  by  the  Court  above  is  more 
correct  than  that  taken  by  the  Court  below,  tiz  ,  that  it  does  not 
amount  to  a  confession  on  her  part  of  any  adulterous  intercourse 
with  Lord  Williatn  Hay,  but  merely  to  a  statement  of  a  conver- 
sation with  him  on  the  subject  of  her  misconduct  with  another 
person,  and  her  husband's  supposed  sentiments  regarding  it* 
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^^^^  On    this    part  of    the  c^se— the    laSy's  confessions— a  Mra* 

Hay  -Bjrne  is  called,  who  lives  at  Simla,  and  whose  hoase  Mra, 
Gordon.  ^^^^^^  rented.  This  lady  is  the  grandmother  of  a  Mr.  Johnson 
who  was  retained  in  this  case  to  get  up  the  evideQce  on  the  part 
of  Colonel  Gordon^  and  she  does  speak  to  a  commnnication 
from  Mrs.  Gordon  which  would  undonbtedly  lead  to  th® 
inference  that  she  had  committed  adultery  with  Lord  William 
Hay,  It  is  certainly  somewhat  remarkable,  as  has  been  forcibly 
remarked. by  Dr.  Deane,  that  this  lady  should,  if  the  statement 
be  correct,  not  have  communicated  it  in  1862  to  Colonel  Gordon^ 
who  was  then  attempting  to  procure  sufficient  evidence  to  obtain 
a  divorce,  as  Mrs.  Byrne  must  probably  have  well  known. 

Their  Lordships  have  thought  it  necessary  to  say  a  word  upon 
this  part  of  the  case,  although    no  statements    of   Mrs.  Gbrdon^ 
written  or  verbal,  are,  according  to  W^ell  known  principles  of  law* 
admissible  against    Lord    William    Hay ;  and  they  now  refer  to 
the  only  evidence  against  him,  which  is    that  of  the  native  wit-» 
nesses.     Without  going    through  that   evidence  in  detail,  it  may 
be  enough    to  say  that  part  of   it  is  simply  hearsay^    and  of  an 
extremely  unsatisfactory  and  loose  character,   to  say  the  least  of 
it,  such  as  that  of  •'  Booftah,'*  who  speaks  of  having  seen  a  horse 
tied  up  near  Mrs  Gordon's  house  at  12   o^ clock  at  night,  which 
she  heard  from    some  grooms    was  the    horse  of  Lord  William 
Hay,  those  grooms  not  being  called.     There  is  evidence  of  Lord 
Willim  Hay  coming  to  the  house  on  a  good    many  occasoins  and 
dining  there  very    frequently,    but    that  is  not  evidence  which 
if  taken  alone,   would  at    all  lead    to    the  inference  of  adultery^ 
There  is    the  evidence  of  a    jampan    bearer  to    the  effect    that 
on  three  occasions  he,  together  with    other    bearers    (it  appears 
therp  would  be  four  bearers  of  the  jampan)^  took  Mrs.  Oordoa 
to  Lord  William  Hay's  house  about  8  or  9   o*clock  at  nighty  it 
does  not  appear    at  what  time  in    the  year.     According  to  his 
account,  the  jampan  bearers   and  the    jampan  remained  outside> 
visible  to  all  persons    who  might  be    passing,   which  would  not 
point  to    the    conclusion  that  the  visits  were  of  an  adulterocU 
or  even  c^a  clandestine  oharacter.     Further,  there  is  the  evi^ 
dence  of  a    man  of  the    name  of  Torab,  who  had  been  in  the 
fiorvioe   of  Cotonel  Gordon    fcom  the    yeai*  18^6   down   to  the 
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present  time,  am!   thla  is  the  only  witness  who  speaks  of  any        ^^'^^ 
familiarities   between   Lord    William    and  Mrs.  Gordon.     His       Bay 
Statement  is  to   the  effect  that  Lord  William  Hay  frequently    q  ^^^^ 
came  to  Mrs.   Gordon's  when  her  husband  was   absent    (in- 
deed her  hodband  does  not  seem  to  have  been  much  at  Simla) ; 
that  Lord  William  came  to  dinner  two  or  three  times  a  week, 
sometimes  in  company,  someiimeB  alone,  and  the  witness  goes  on 
to  say  that  when  he  would  take  away  the  coffee,  Mrs.  Gordon 
and   Lord    William    Hay    would  be  silting    on  a  sofa  toge^ 
ther,  he  with  his  arm  round  her  waist.    This  witness  appeals 
in  confirmation  of  his  statements    to  the  evidence  of  an  ayah 
of  the  name  of  Peerun,  who,  if  not  supposed  to  have  witnessed 
the  tame  familiarity,  still  was  constantly  in  the  honse,  and  would, 
•f  course  perfectly  well  know  whether  Lord  William  Hay  was 
there   frequently  or  not    Torab  says,  that  the  ayah  was  aware 
of  the  frequency    of  LoVd  William   Hay's    visits,  and  of  the 
familiarity  between  Lord  William  Hay  and  Mrs.  Gordon,  and 
that  he  and  the  ayah  were  in  the  habit  of  discussing  it  together, 
aad  both  of  them  discussing  it  with  Mrs.  Byrne.     He  also  states 
that  in  the  year  1862,  when  he  was  in  Colonel  Gordon's  service, 
upon  Colonel  Gordon    questioning  him  ooncerning  the  facts  to 
which  he  was  then  deposing,  he  denied  all  knowledge  of  them  ; 
he  adds,  'Mast  year  Colonel  Gordon  gave  me  great  encourage* 
ment"  {dUasa  is  the  native  word)    '*  to  speak  the  truth,  and 
promised  to  forgive  me  every  thing  if  I  would ;  then  I  told  the 
sahib." 

The  ayah  Peerun,  upon  being  called,  contradicts  the  evi- 
dence of  Torab ;  and  is,  in  fact,  a  witness  in  favor  of  Lord 
William  Hay.  She»  instead  of  confirming  the  account  which 
Torab  had  given  as  to  Lord  William  Hay's  frequent  visits 
and  his  intimacy  with  Mrs.  Gordon,  says  this : — ''  I  was  in 
Mrs.  Gordon's  service  about  nine  years  ago.  Know  of  nothing 
between  her  and  Lord  William  Hay.  He  only  called  on  her 
twice  to  my  knowledge;"  this  entirely  agrees  with  Lord  Wil- 
liam Hay's  own  account  in  his  affidavit,  where  he  says  that  he 
only  called  twice  upon  Mrs.  Gordon ;  one  of  his  visits  boing  to 
a  certain  extent  on  a  matter  of  business,  and  that  ho  dined  once 
in  the  house  of  Oolouel  Gordon.     Shu  does  spoak,  and  so  does 
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^®72       one  other  witness,  to  an  occorreocc^  certainly  somewhat  extra* 

Hay  ordinary,  viz.,  Mrs.  Gordon  going  to  Lord  William  Hay's 
GoBiK)  house  at  night,  or  late  in  the  evening,  breaking  some  of  his 
windows  and  catting  some  creepers  outside  the  house.  Pursoo 
the  other  witness  who  speaks  to  this  transaction;  represents  that 
Lord  William  Hay  declined  to  have  anything  to  say  to  her. 
He  says,  "  I  told  the  sahib  ;  he  said,  if  she  won't  go  send  for 
the  gaurd,  as  she  was  drunk  and  might  strike  me  with  the 
knife.  I  persuaded  her  to  go  home.''  That  is  all  we  know  o£ 
that  transaction,  which  certainly  appears  to  their  Lordships  to 
be  no  evidence  of  adultery. 

It  has  been  already  said  that  their  Lordships  are  of  opidioa 
that  the  only  evidence  against  Lord  William  Hay  was  that  of 
the  native  witnesses.  It  is  true  that  the  Chief  Court  does 
speak  of  that  evidence  as  being  corroborated  in  one  highly  im- 
portant particular  by  Mr.  Johnson,  the  gentleman  who  was  Em- 
ployed to  get  up  the  case.  But  their  Lordships  do  not  take  the 
same  view  of  the  evidence  of  Mr.  Johnson.  *  The  passage  to 
which  the  Chief  Court  refers  would  appear  to  be  this  :— ^*  One 
morning  I  was  taking  my  early  ride  about  7  or  7-30.  I  saw 
Mrs.  Gordon  coming  down  the  steps  which  lead  out  of  Little- 
wood  i  the  ayah  was  with  her.  I  passed  close  to  her,  but  did 
not  speak ;  her  heir  was  hanging  down/'  It  does  not  appear 
to  their  Lordships  that  the  fact  of  Mr.  Johnson  meeting  this 
lady  between  7  and  8  o'clock  in  the  morning  in  company  with  a 
maid  walking  down  steps,  which  would  seem  to  be  public  ones 
leading,  it  is  true,  to  Lord  William  Hay's  house  but  also  to 
other  places,  does  afford  any  corroborative  eriddnoe  which  can 
be  relied  on  of  the  statements  of  the  native  witnesses. 

The  case,  therefore,  in  their  Lordships'  view,  as  for  as  Lord 
William  Hay  is  concerned,  resolves  itsetf  into  this :  the  only 
part  of  the  evidence  of  any  importance  is  that  of  a  native 
servant  who  in  1862  denied  all  knowledge  of  what  he  asserted 
in  1869,  and  this  servant  is  contradicted  by  a  fellow  servant 
whom  he  vouches.  Lord  William  Hay  must  be  taken,  as  the 
Chief  Court  of  the  Punjab  properly  assumes,  to  have  given  a 
general  denial  of  the  truth  of  this  evidence  ;  if  that  denial  has 
nob  been  specific^  and  has  not  been  tested  by  cross-examination^ 
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the  fanH,  having  regard  to  his  desire  to  be  examined  on  commis-        ^872    ^ 
sion,  cannot  be  regarded  as  his.     Under  these  circumstances,         bIt 
their  Lordships  have    come  to   the  conclusion  that  this  decree 
cannot  be  maintained. 

Their   Lordships  are  not  unmindful  that   they   have   on  more 
than  one  occasion  laid  it  down  as  a  general  rule,  subject  to  pos- 
sible exceptions,  that   they  would    not  reverse   the  concurrent 
findings   of   two  Courts  on  a  question  of  fact.     But  they  con- 
Bider  that  the  circumstances   of  this  case   are  of  so  peculiar  a 
character  as   to  take  it  out  of  the  scope  of  that  general  rule. 
They  are  dealing  with  a  jurisdiction  of  an  important  and  deli- 
cate diaracter,  new  to  the    Courts  of  India.     This  is    certainly 
the  first  case  which   has   come   before  their  Lordships,  and  pro- 
bably not  many  suits  of  this  description     have  been   tried     in 
India.     It  is  to  be  observed  that  in  this  case  it  can  scarcely  be 
said  that  there  have  been  two  separate  judgments,  inasmuch  as 
the  Legislature  has  not  thought    it  safe  to    entrust    the  Court 
below  with  the  power  of  pronouncing  decisions  which  would  be 
binding  if  not  appealed  against,  but  have  made  these  decisions 
operative  only  on  confirmation  by  the  High  Oourfc,  whose  con- 
firmatory judgment   is  practically  the  judgment  in  the  suit.     It 
is  further  to  be  observed  that  the  Court  below  was  clearly  wrong 
in  accepting  as  evidence  against   Lord  William  Hay  the  state- 
ments of  Mrs.  Gordon,   and  regarding  those  statements  as  con . 
firming  the  credibility  of  the  evidence  of  the  native  witnesses 
against    him.     It    is    true    that   the  Chief   Court  distinguishes- 
between   the   evidence    which    was    admissible  as   against  the 
respondent,  and  that  which  was  admissible    as  against  the  co> 
respondent.  At  the  same  time  they  attach  a  good  deal  of  import- 
ance to  the  finding  o£  the  Judge  below  upon  the  credibility  of 
the    native  witnesses,  .  based  as   that  finding   was  in   a  great 
measure  upon  afvidence  not  admissible.    For  these  reasons  their 
Lordships  have  come  to  the  conclusion .  that  ib  is  not  ono  o£  the^ 
oases  to  which    the  ordinary   rale    abovementioned  shonld  b^ 
applied. 

Their  Lordships  Will,  therefore,  humbly  advise  Her  Majesty 
to  allow  this  appeal  and  to  reverse  so  much  of  the  decree  of  th» 
Chief  Court  of  the  Punjab  as  is  appealed  against  and  that  ia 
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^^^^       Hea  thereof  the  suit  be  dismissed  as  against  Lord  WiUiaiD  Hay, 
Hat       with  the  costs  ia  the  Courts  below  aud  the  costs  of  this  appeal. 

V' 

Gordon.  Appeal  allowed. 

Agent  for  appellant  .Mr.  Clements, 
Agents  for  respondent :  Messrs.  Pritchard  and  San. 


1872        MOLLWO,   MARCH,  and   othbrs   (Plaintiffs)  v.  THE    COUBT  OF 
Juhf  4,  5,  6,     JVARDS,  on  behalf  of  the  estatk  of  BAJAH  PEETAB  CHLNDEB 
1^^' SING  (Defendant). 

[On  appeal  from  the  High  Coart  of  Jiidic«tur9  %t  Foii  Wfllwn  in  B«ag«l-1 

Tartnership— Payment  of  Debt  otU  of  Profits — English  Law. 

Althoagh  a  right  to  partidpate  in  the  profits  of  trade  le  a  Bbrong  test  of  partner. 
ahip,  and  there  may  be  oases  where,  from  sooh  participation  aloae^  H  mti^,  aaa 
presumption,  not  of  law  bnt  of  faot,  be  inferred,  yet  whether  that  relation  doea 
or  does  not  exist  must  depend  on  the  real  Intention  and  oontract  of  the  partita. 

To  constitute  a  partnership  the  parties  must  have  agreed  to  carry  on  bnsi* 
DOSS  and  to  share  profits  in  some  way  in  common  $  bnt  where  a  contract  is  entered 
into  between  partners  and  a  third  person  for  the  protaotion  of  that  person  as  a 
creditor,  whereby  it  is  agreed  that  he  shaU  receive  in  consideration  of  advancea 
commission  on  the  net  profits  of  the  partnership  bosiness,  and  large  pow^v  of 
control  over  the  basiness  are  given  to  ill  m,  bnt  no  power  to  direct  transactions, 
the  Conrt,  if  satisfied  that  the  contract  was  one  of  loan  and  seenrfty,  wiK  not 
interpret  it  as  oonstitating  a  partnership. 

In  applying  the  English  Inw  of  partnership  to  oases  in  India  the  usages  of  trade 
and  habits  of  basiness  of  the  people  of  India,  so  far  as  they  may  be  peenUaraad 
differ  from  those  in  England,  onght  to  be.  home  in  mind. 

This  was  an  appeal  from  a  decision  of  L.  S.  Jackson  snd 
Markby,  JJ.,  dated  the  18th  June  1869,  whereby  they  decided 
that  Rajah  Pertab  Chunder  Sing  (who  had  died  pending  thm 
fluit^  aud  whose  estate  was  now  represented  by  the  Coart  of 
Wards)  was  not  liable  as  a  partner  of  the  firm  of  Watson  and  Co- 
lor the  debts  of  that  firra. 

The  facts  are  fully  stated  in  the  report  of  the  case  whea 
before  the  High  Court  (1). 

Pnaent  .--^Thk  Biqrt  Hok*blv  Sir  Jambs  W.  Oowilb,  Sib  B.  Pe40ocx« 

Sib  M.  E.  Smith,  Sir  E,  P.  Colljxb,  and  gisL.  Pbel. 

(1)  3  B.  L.  B.,  .A  0.,  238. 
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Tb6  appeal  9  v^ich  now  came  on  for  hesring^  was  preferred  by 
the  creditors  Messrs.  Mollwo^  March  and  Co. 

The  Solicitor-Oeneral  (Sir  G.  Jessel),  Q.  C,  Mr.  Lindley, 
Q  C,  aud  Mr.  F.  Meadows  White  for  the  appellants. — Previous 
to  the  agreement,  the  Bajah's  position  as  to  the  Watsons'  firm  may 
baye  been  simply  that  of  a  creditor  ;  but  after  the  agreement 
of  August  1863  that  position  was  altered,  and  thenceforth  he 
became,  at  any  rate  as  to  third  parties,  a  partner  ;  and  even  if  ha 
cannot  be  said  to  be  a  true  partner,  the  Watsons  were  authorized 
to  pledge  his  credit,  and  he  became  jointly  liable  with  thena  to 
creditors.  The  English  law  of  partnership  will  apply.  At  the 
time  of  this  debt  being  incurred  the  Statute  28  &  29  Vict.,  c.  86,. 
had  not  been  passed,  and  though  it  is  not  contended  that  that  Act 
would  have  extended  to  India  without  express  words,  it  has  since 
in  effect  been  so  extended  by  Act  XV  of  1866.  But  the 
wording  of  the  Statute  is  important,  inasmuch  as  it  by  declaring 
that  a  loan  made  to  a  firm  in  consideration  of  a  share  of  the 
profits  shall  not  constitute  a  partnership,  clearly  points  oat  that 
such  a  state  of  affairs  up  to  that  time  would  have  constituted  the 
lender  a  partner.  The  case  of  Cox  v.  Hickman  (1)  is  decided 
on  a  different  principle.  That  was  a  case  simply  deciding  that 
the  concurrence  of  oreditora  in  an  arrangement,  under  which 
they  allowed  their  debtor  or  his  trustees  to  continue  his  trade, 
applying  the  profits  in  discharge  c^  their  denmnds,  did  not  make 
them  partners.  But  here  the  trade  has  been  carried  on  on 
behalf  of  the  Rajah.  The  same  distinction  is  to  be  found  m 
S^lme  V.  Hammond  (2),  Bedpath  v,  Wigg  (S),  Baaterhrooo'k  y. 
Barlcer  (4),  The  effect  of  the  decision  in  Cox  v.  Bickman  (1) 
has  been  considered  in  KiZ«Aaw  v.  Juhes  (5).  The  older  deci- 
sions clearly  establish  that  participation  in  profits  makes  a  person 
liable  as  a  partner — Waugh  v.  Carver  (6),  Grace  v.  Smith  (7)» 
Bond  V.  ^ittard  (8),  Ex  parte  Wheeler  (9),  Bk  parte  Hamper  (10), 
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Ex  parte  Chuck  (1),  and  Barry  v.  Nesham  (2).  The  observ- 
ations of  Shee,  J.,  in  ftullen  v.  Sharp  (3)  are  important ' 
The  learned  Counsel  also  referred  to  In  re  The  English  and  Irish 
Church  and  University  Assurance  Society  (4)^  Shaw  v.  Oalt  (5), 
and  the  notes  to  Waters  v.  Taylor  (6). 


Sir  B.  Palmer,  Q.  C,  Mr.  H  James,  Q.  C„  and  Mr.  Doyne  for 
the  respondents. — The  agreement  was  entered  into  by  the  parties 
as  bearing  the  relation  to  each  other  of  debtors  and  creditor^and 
was  a  provision  for  securing  to  theRajah  the  payment  of  his  debt. 
The  old  theory  upon  which  Waugh  v.  Carver  (7)  was  based  cannot 
now  be  recognized  as  law.  The  cases  of  Cox  v.  Hickman  {Sy 
and  Bullen  v.  Sh%rp  (3)  are  decisive  of  this  case.  The 
High  Court  took  a  correct  view  of  the  cases  in  applying  the 
principles  laid  down  by  the  house  of  Lords.  The  learned  Coun- 
sel also  referred  to  Lindley  on  Partnership^  p.  38 j^  and  the  cases 
cited  in  the  notes  to  Waters  v.  Taylor  (6). 

Their  Lordships  delivered  the  following  judgment : — 

The  action  which  gives  occasion  to  this  appeal  was  brought 
by  the  plaintiffs  (the  appellants) »  merchants  of  London,  against 
the  late  Rajah  Pertab  Ghunder  Singh,  to  recover  a  balance  o£ 
nearly  three  lacs  of  rupees,  claimed  to  be  due  to  them  from  the 
firm  of  W.  N  Watson  and  Co.,  of  Calcutta,  The  Rajah  having 
died  during  the  pendency  of  the  suit,  the  defence  was  continued 
by  the  respondents,  the  Court  of  wards,  on  behalf  ol  his  minor 
heir. 

The  plaint  alleged  that  the  firm  of  W.  N.  Watson  and  Co. 
consisted  of  William  Noel  Watson,  Thomas  Ogilvile  Watson,, 
and  the  Rajah,  and  sought  to  make  the  Rajah  liable  as  a  partner 
in  it. 

It  may  be  assumed^  although  the  exact  amount  is  a  question 
in  dispute  in  the  appeal,  that  a  lai'ge  balance  became   due  fronk 


(1)  8  Ring.,  46». 

(2)  3  0.  B.,  641  }  16  L  J.,  N".  S., 
O.P.,21. 

(3)L.K,  lO.P.,  8e. 
(4)  1  H.  &  M.,  85. 


(&)16Ir.  Com.,KR.  357. 
(6)  Tudor's  L.  Oa.,  343. 
(7)2H.B1..235. 
(8)  8  H.  L.  C,  268w 
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the  firm  to  the  p1ainii&  daring  the  time  when  it  is  contended 
that  the  Bajah  was  in  partnership  with  the  two  Watsons. 

The  questions,  in  the  appeal  depend,  in  the  main,  on  the  con. 
stmction  and  efiect  of  a  written  agreement  entered  into  between 
the  Wastons  and  the  Rajah  ;  bat  it  will  be  necessary  to  adyert 
to  sonie  extrinsic  facts  to  explain  the  circumstances  under  which 
it  was  made  and  acted  on. 

The  two  Watsons  commenced  business  fn  partnership,  as 
merchants,  at  Calcutta,  in  1862,  under  the  firm  of  W.  N.  Wat- 
son and  Co.  Their  transactions  consisted  principally  of  making 
consignments  of  goods  to  merchants  in  England,  and  receiving 
consignments  from  them.  In  January  1863,  they  entered  into 
an  agreement  with  the  plaintifE  regulating  the  terms  on  which 
consignments  w^(e  to  be  made  between  them,  and  under  which 
W.  N.  Watson  and  Co.  were  authorized,  within  certain  limits, 
to  draw  on  the  plaintiffs  in  liondon  against  consignments* 
The  Watsons  had  little  or  do  capital.  The  Rajah  supported 
them,  and  in  1862  and  1863  |he  made  large  advances  to  enable 
them  to  carry  on  their  business,  partly  in  cash,  but  chiefly  by 
accepting  bills,  for  which  the  Watsons  obtained  discount,  and 
which  the  Rajah  met  at  maturity.  In  the  middle  of  1863, 
the  total  amount  of  these  advances  was  considerable,  and  the 
Rajah  desired  to  have  security  for  his  debt,  and  for  any 
future  advances  he  might  make,  and  also  wished  to  obtain 
some  control  over  the  business  by  which  he  might  check  what 
he  considered  to  be  the  excessive  trading  of  the  Watsons. 
Accordingly,  an  agreement  was  entered  into  on  the  27th 
August  1868,  between  the  Rajah  of  the  one  part,  and  '*  iiessrs. 
W.  N.  Watson  and  Co.,''  of  the  other  part,  by  which,  in  con- 
sideration of  money  already  advanced,  and  which  might  be  there- 
after advanced  by  the  Rajah  to  them,  the  Watsons  agreed  to 
carry  on  their  business  subject  to  the  control  of  the  Rajah  in 
several  important  particulars  which  will  be  hereafter  adverted 
to.  They  further  agreed  to,  and  in  fact  did,  hand  over  to 
him  ^*  as  security"  the  title-deeds  of  certain  tea-plantations, 
and  they  also  agreed  that  '*  as  further  security'*  all  their  other 
property,  landed  or  otherwise,  including  their  stock-in-trade, 
should   be  answerable  for  the  debt   due   to  him.     The  10th  and 
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tSfeh  daases  of  the  argeemeat  were  ad  follows  :— 'MOife.— In  con- 
sideration of  the  said  advances  made  and  the  liability  incurred 
as  aforesaid  by  the  Rajah,  and  in  consideration  of  any  fntare 
advances  which  may  be  made  by  him,  the  firm  agrees  that  he 
shall  receive  from  them  a  oommidsion  of  20  per  cent,  on  all 
net  profifcs  made  by  the  firm  from  time  to  time,  commeaoing 
from  the  first  May  1862,  or  until  Bach  time  as  the  whole 
amount  of  the  debt  due  to  him  shall  be  paid  off»  and  the  liability 
so  incurred  by  him  as  aforesaid  shall  be  wholly  extingnished.'' 
''  \5ih. — The  firm  shallj  in  addition  to  the  said  commission^ 
pay  to  the  Rajah  interest  at  the  rate  of  12  per  cent,  per  annum, 
upon  all  cash  advances  which  have  been  or  are  to  be  hereafter 
made  by  him  to  the  firm*  «nd  shall  also  pay  to  the  banks  all 
discount  and  interest  now  or  hereafter  pavable  on  the  said 
acceptance.^'  This  agreemeuc  is  not  signed  by  the  BAJab»  bat 
he  was  undoubtedly  an  assenting  party  to  it*  Subsequently 
to  the  agreement  the  Bajah  made  further  advances,  and  the 
amount  due  to  him  ultim2h.tely  fit3eeddd  three  taca  of  rupees. 
In  1864  and  1865,  the  firm  of  W.  N.  Waaton  and  Oo*  fell 
into  difficulties.  An  arrangement  was  then  made  under  which 
the  Rajah,  upon  the  Watsons  executing  to  him  a  formal  mort- 
gage of  the  tea-plantations  to  secure  the  amount  of  his  advances, 
released  to  them,  by  a  deed  bearing  date  the  3rd  March  1865^ 
all  right  to  commission  and  interest  under  the  agneemeut  of 
August  1363,  and  all  other  claims  against  them.  In  point  o£ 
fact,  the  Rajah  up  to  this  time  had  never  received  possession  of 
any  of  the  property  or  moneys  of  the  firm,  nor  any  of  the  pro- 
ceeds of  the  business,  and  did  not  iufact  receive  any  commission. 
A  sum  of  27,000  rupees  on  this  account  was,  indeed,  on  the 
30bh  September  1863,  placed  to  his  credit  in  the  books  of  the 
firm  in  a  separate  account  opened  in  his  name,  but  the  sum  so 
credited  was  never  paid  to  him,  and  was  subsequently  '*  written 
back'^  by  the  Watsons.  Some  evidence  was  given  as  to  tho 
extent  of  the  interference  of  the  Rajah  in  the  control  of  the 
business.  It  seems  the  Rajah  knew  little  of  its  details,  and  it  is 
unnecessary  to  go,  with  any  minuteness,  into  the  facts  on  this 
part  of  the  case ;  for  it  was  coaceded  that  the  Rajah  availed 
himself  uuly  in  a  slight  degree   of  the  powers  of  coutrol  cou- 
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tewed  upon  him  by  the  agreement ;  in  faoi,  that  he  did  not  moi'e> 
bninmoh  less,  than  he  might  have  done  nnder  it>  bo  that  the 
question  really  tarns  on  the  effect  of  the  contract  itself.  The 
subsequent  acts  of  the  Rajah  do  not  in  any  way  add  to  or  en- 
large his  liability. 

Before  proceeding  to  the  main  questions  which  have  been 
vgued  in  the  appeal^  it  may  be  as  well  to  clear  the  way  f ol^ 
their  consideration  by  saying  that  no  liability  can  in  this  ctfse  be 
fastened  upon  the  Rajah  on  the  gp:^und  that  he  was  an  ostensible 
partner,  and  therefore  liable  to  third  persons  as  if  he  was  a  real 
partner.  It  is  admitted  that  he  did  not  so  hold  himself  out  $ 
and  that  a  statement  made  by  one  of  the  Watsons  to  the  plaint^ 
iSsy  to  the  effect  that  he  might  be  in  law  a  partner,  by  reason 
of  his  right  to  commission  on  profits,  was  not  autliprized  by 
the  Bajah.  The  liability  therefore  of  the  Rajah  for  the  debts 
contracted  by  W.  N»  Watson  and  Co.  must  depend  on  his  real 
relation  to  that  firm  under  the  agreement. 

It  was  contended,  for  the  appellants,  that  he  was  so  liable : 

1.  Because  he  became  by  the  agreement,  at  least  as  regairda 
third  persons,  a  partner  with  the  Watsons ;  and 

2.  Because,  if  not  "  a  true  partner**  (the  phrase  used  by 
Mr.  Lindley  in  his  argument),  the  Watsons  were  the[ agents  of 
the  ^jah  in  carrying  on  the  business  ;  and  the  debt  to  the  plaint^ 
iffs  was  contracted  within  the  scope  of  their  agency* 

The  case  has  been  argued  in  the  Courts  of  India  atid  attheiir 
Lordships'  bar,  on  the  basis  that  the  law  of  England  relating  to 
partnerships  should  govern  the  decision  of  it*  Their  Lordships 
agrde  that,  in  the  absence  of  any  law  or  well^^established 
custom  existing  in  India  on  the  subject,  English  law  may  pro<» 
perly  be  resorted  to  in  mercantile  affairs  for  principles  and  rules 
to  guide  the  Gotirts  in  that  country  to  a  right  decision*  But 
whttst  this  is  so,  it  should  be  observed  that  in  applying  them, 
the  usages  of  1a*ade  and  habits  of  business  of  the  people  of 
India,  so  far  as  they  may  be  peculiar  and  differ  from  those  in 
England,  ought  to  be  borne  in  mind. 

The  agreement,  on  the  face   of  it,  is  an  arrangement  between 

the  Rajah,  as  creditor,  and  the  firm    consisting  of  the  two  Wat* 

sons,  as  debtor^,  by  which  the  Rajah  obtained  security  for  his  past 
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t872       advances ;  and  in  consideration  of  forbearaacei  and  as  an  mduoe* 

MoLLwo,    ment  to  him  to  snpport  the  Watsons  by  f atnre  advances^  it  was 

Maech.     agreed  that  he  shonld  receive  from  them  a  commission  of  20  per 

CouBT  OF    cent,    on  profits,  and    should    be    invested  with  the  powers  of 

^*™''     supervision  and  control  above    referred  to.    The  primary  object 

waste   give  security   to    the    Rajah    as    a  creditor  Of  the  firm. 

It  was  contended  at  the  bar    that,    whatever  may  have  been  the 

intention,  a  participation  in    the  net  profits  of  the  business  was, 

in  contemplation  of    law,  such    cogent    evidence  of  partnership 

that  a  presumption  arose  sufiBicient   to  establish,  as  regards  third 

parties*  that  relation,  unless   rebutted    by    other  circumstances* 

It  appears  to    their   Lordships    that    the  rule    of  construction 

involved  in  this  contention  is  too    artificial,  for  it  takes  one  term 

only  of  tlfe  contract  and  at   once  raises    a   presumption  upon  itj 

whereas  the  whole  scope    of    the    agreement,  and  all  its  teVms, 

ought  to  be  looked  at  before    any  presumption  of  intention  can 

properly  be  made  at  all. 

It  certainly  appears  to  have  been  at  one  time  understood  that 
some  decisions  of  the  English  Courts  had  established,  as  a  posi- 
tive rule  of  law,  that  participation  in  the  net  profits  of  a  bnsiness 
made  the  participaut  liable  as  a  partner  to  third  persons.  (See 
this  pointedly  stated  by  Blackburn,  J.,  in  Bull&n  v.  Sharp  (1), 
The  rule  had  been  laid  down  with  distinctness  by  Eyre, 
C.J.,  in  Watigh  v.  Garoer  (2),  and  the  reason  of  the  rule 
the  Chief  Justice  thus  states  : — '*  Upon  the  principle  that,  by 
taking  a  part  of  the  profits,  he  takes  from  the  creditors  a  part 
of  that  fund  which  is  the  proper  socai*ity  to  them  for  the  pay- 
ment of  their  debts.  That  was  the  foundation  of  Or4;iee  v« 
Smiih  {$),  and  I  think  it  stands  upon  fair  grounds  of  reason.'' 
The  rule  was  evidently  an  arbitrary  one,  and  subsequent  dis* 
cnsmon  has  led  to  the  rejection  of  the  reason  for  it  as  unsoand. 
Whilst  it  was  supposed  to  prevail,  much  hardship  arose  from  its 
application,  and  a  distinction,  equally  arbitrary,  was  established 
between  a  right  to  participate  in  profits  generally  ^'  as  suoh/' 
and  a  right  to  a  payment  by  way  of  salary  or  commission  "  in 
proportion^'    (to    use    the    words  of  Lord  Eldon)  ''  to  a  given 

(1)  L.  R.,  1 C.  p.  86  eoo  IOl,      (2)  2  H.  BL,  2d5,  see  2  47.      (3)  2  W.  Bl,  998. 
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qaantum    of    the  profifce.''    This   distinction  was  stated  to  be       ^872 
"  clearly  settled"  and  was  acted  upon  by  Lord  Eldon  in  Expart&    Mollwo, 
Hamper   (1)  and   in   other  cases.      It  was  also   affirmed  and      ^^^^ 
acted  on  in  .Pott  v.  Eytm  (2),  where  Tindal,  C.J.,  in    giving-    €ovmow 
the  jodgment  of  the   Court,  adopts  the  rule  as  laid  down  by    if^^**^ 
Tx>rd  Eldon,  and  says  : — "  Nor  does  it  appear  to  make    anjfr 
difference  whether  the  money  is  received  by  away  of  interest  on 
money  lent»  or  wages,  or  salary  as  agent,  or  comnussion  on  sales."^ 
The  present  case  appears  to  fall  within  this  distinction.     Tha 
Rajah  was  not  entitled  to  a  share  of  the  profits  "  as  such  ;**  ha 
had   no  specific  property  or  interest  in  them  qitd  profits,  for, 
subject  to  the  powers  given  to  the   Rajah  by  way  of  securify^ 
the  Watsons  might  have  appropriated    or   assigned  the  whote^ 
profits  without  any  breach  of  the  agreement.    The  R^jah  was 
entitled  only  to  commission,  or  a  pajrment  equal  in  proportion 
to  one-fifth  of  their  amount.     This  distinction  has  alw^tys  beett 
admitted  to  be  thin,  but  it  may  be  observed    that  the  supposed 
role  itself  was  arbitrary  in  the  sense  of  being  imposed  by  law 
and  of  being  founded  on  an  assumption  opposed  in  many  cases 
to  the  real  relation  of  the  parties ;  and  when  the  llaw  thus  creates^ 
a  rule  of  liability  and  a  distinction,  both  equally  arbitrary,  the- 
distinction  which  protects  from  liability  is  entitled  to-  as  mock 
weight  as  the  rule  which  imposes  it. 

Bat  the  necessity  of  resorting  to  these  fine  distinctions  has^ 
been  greatly  lessened,  sinoe  the  presumption  itself  lost  the  rigid 
character  it  was  sn^>osed  to  possess  after  the  full  expo<)ition  of 
the  law  on  this  subject  contained  in  the  judgment  of  the  House- 
of  Lords  in  Co»  v.  Hickmin  (3),  and  the  casea  which  have  foN 
lowed  that  decision.  It  was  contended  that  these  cases  did  noir 
overrule  the  {n^evions  ones  This  may  be  so,  and  it  may  be  that 
Waugh  v*  Carver  (4)>  and  others  of  the  former  oases,,  were- 
rightly  decided  on  their  own  facts  ;  but  the  judgment  in  Gom  v, 
Hickman  {3)  bad  certainly  the  effect  of  dissolving  the  rule  oi 
law  which  had  been  supposed  to  exist,  and  laid  down  principlea 
of  decision  by  which  the  determination  of  cases  of  this  kind 


(1)  17  Ves.  403,  SCO  412. 

(2)  3  C.  B.,  22. 


(3)  8  H.  L.  C,  208. 

(4)  2  H.  Bl.,  835. 
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is  made  to  depend,  not  on  arbitrary  preaamptions  of  law^  bafc 
on  the  real  contracts  and  relations  of  the  parties.  It  appears 
to  be  now  established  that,  although  a  right  to  participate  in  (he 
profits  of  trade  is  a  strong  test  of  partnership,  and  that  there 
may  be  cases  where,  from  such  participation  alone,  it  may,  as  a 
presumption,  not  of  law  bat'of  fact,  be  inferred,  yet  that,  whether 
that  relation  does  or  does  not  exist,  most  depend  on  the  real  in. 
tention  and  contract  of  the  parties. 

It  is  certainly  diiBScult  to  understand  the  principle  on  which  a 
man  who  is  neither  a  real  nor  ostensible  partner  can  be  held 
liable  to  a  creditor  of  the  firm.  The  reason  given  in  Chrace  v. 
Smith  (1),  that  by  taking  part  of  the  profits  he  takes  part  o£  the 
fund  which  is  the  proper  security  of  the  criditors,  is  now  admitted 
to  be  unsound  and  insufficient  to  support  it ;  for  of  course  ttie 
same  consequences  mi^ht  follow  in  a  far  greater  degree  from 
the  mortgage  of  the  common  property  of  the  firm,  which 
certainly  would  not  of  itself  make  the  mortga  gee  a  partner. 
Where  a  man  holds  himself  out  as  a  partner,  or  allows  others 
to  do  it,  the  case  is  wholly  difiEerent.  He  is  then  properly 
estopped  from  denying  the  charatster  he  has  assumed,  and  upon 
the  faith  of  which  creditors  may  be  presumed,  to  have  acted.  A 
man  so  acting  may  be  rightly  held  liaUe  as  a  partner  by  estoppel. 
A  gain,  wherever  the  agreement  between  parties  creates  a  ra^ 
]ation  which  is  in  substance  a  partnership,  no  mere  words  or 
declarations  to  the  contrary  will  prevent,  as  regards  third  persons 
the  consequenoes  Sowing  from  the  real  contract.  « 

Numerous  deflnitions  by  text-writers  of  what  constitntea  a 
partnership  are  collected  at  the  end  of  the  introductioo  to 
Mr.  Lindley's  ei:oeIlent  treatise  oo  this  subject.  Their  Lordships 
do  not  think  it  necessary  to  refer  particularly  to  any  of  them, 
or  to  attempt  to  give  a  general  defination  to  meet  all  cases.  It 
is  sufficient  for  the  present  decision  to  say,  that  to  oonstitntea 
partnership,  the  parties  must  have  agreed  to  carry  on  business, 
and  to  share  profits  in  some  way  in  common. 

It  was  strongly  urged,  that  the  large  powers  of  control,  and 
the  provisions  for  empowering  the  Rajah  to  take  possession  ol 


(1)2W.  Bl.,9d& 
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the  ooQsignments  and  their  proceedsj  in  addition  to  the  comtni-  -> 
aion  on  net  profits,  amounted  to  an  agreement  of  this  kind,  and 
that  the  Hajah  was  c6nstitated,  in  fact,  the  managing  partner. 
The  contract  undoubtedly  confers  on  the  Rajah  large  powers 
of  control.  Whilst  his  advances  remained  unpaid,  the  Watsons 
bound  themselves  not  to  make  shipments  or  order  consignment^, 
or  sell  goods  without  his  consent.  No  money  was  to  be  drawn 
from  the  firm  without  his  sanction,  and  he  was  to  be  consulted 
with  regard  to  the  office  business  of  the  firm,  and  he  might  direct 
a  reduction  or  enlargement  of  the  establishment.  It  was  also 
agreed  that  the  shipping  documents  should  be  at  his  disposal, 
and  should  not  be  sold  or  hypothecated,  or  the  proceeds  applied 
without  his  consent ;  and  that  all  the  proceeds  of  the  business 
should  be  handed  to  him,  for  the  purpose  of  extinguishing  hia 
debt.  On  the  other  hand,  the  Bajah  had  no  initiative  power ;  he 
could  not  direct  what  shipments  should  be  made  or  consignments 
ordered,  or  what  should  be  the  course  of  trade.  He  could  not 
require  the  Watsons  tp  continue  to  trade,  or  even  to  remain  in 
partnership ;  his  powers,  however  large,  were  powers  of  control 
only..  No  doubt  be  might  have  laid  his  hands  on  the  proceeds 
of  the  business  ;  and  not  only  so,  but  it  was  agreed  that  all 
their  property,  landed  and  otherwise,  should  be  answerable  to 
kim  as  security  for  his  debt.  Their  Lordships  are  of  opinion 
that  by  these  arrangements,  the  parties  did  not  intend  to  create 
a  partoer^ip,  and  that  their  true  relation  to  each  other  under 
the  agreement  waethat  of  qreditor  and  debtors.  The  Wat- 
sons eyidently  wished  to  induce  the  Rajah  to  continue  his 
advances,  and,  lor  that  purpose,  were  willing  to  give  him  the 
largest  security  they  could  oSer ;  but  a  partnership  was  not  con- 
templated^ and  the  agreement  is  really  founded  on  the  assump- 
tion, not  of  community  of  benefit,  but  of  opposition  of  interests. 
It.may  well  be  that,  where  there  is  an  agreement  to  share  the 
prpfits  dE  a  trade,  and  no  more,  a  contract  of  partnership  may 
be  inf erred»  because  there  is  nothing  to  show  that  any  other  was 
oontemplated  ;  but  that  is  npt  the  present  case,  where  another 
and  different  contract  is  shown  to  have  been  intended,  viz.,  one 
of  loan  and  security. 

Some  reliauQe  was  .placed    on    the   Statute    28    &  29  Yictf^ 
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e.  869  which  enacts  that  the  advance  of  money  to  a  firm  npon  a 
contract  that  the  lender  ahcdl  receive  a  rate  of  interest  varying 
with  the  profits,  or  a  share  of  the  profits,  shall  not,  of  itself 
constitate  the  lender  a  partner,  or  render  him  responsible  as 
snch.  Jt  was  argned  that  this  raised  an  implication  that  the 
lender  was  so  responsible  by  the  law  existing  before  the  pasmng 
of  the  Act.  The  enactment  is  no  doubt  entitled  to  gveat 
weight  as  evidence  of  the  law,  bat  it  is  by  no  means  oonclosive  ; 
and  when  the  existing  law  is  shown  to  be  difiFerent  from  that 
which  the  Legislature  supposed  it  to  be,  the  implication  arising 
from  the  Statute  cannot  operate  as  a  negation  of  its  existence. 
What  may  be  the  effect  of  the  positiye  enactment  contained  in 
the  fifth  clause  of  the  Act,  so  far  as  regards  England,  it  is  not 
necessary  for  their  Lordships  to  oonsiderL  The  Indian  Act,  XV 
of  1866,  passed  after  this  contract  was  made,  doea  not  contain, 
that  provision. 

It  was  strongly  insisted  for  the  appellants  that  if  ^'a  Ifrue^ 
partnership'^  had  not  been  oreated  under  the  agreement,  %h& 
Watsons  were  constituted  by  it  the  agents  of  the  Rajiah  to  carry 
on  the  business,  and  that  the  debt  of  the  plaintiffs  waa  conitracted 
within  th'e  soope  of  their  agency* 

Of  course,  if  there  was  no  partnership,  the  inapKed  "ngeocf 
which  flows  from  that  relation  cannot  arise^  and  tbe  r^tatiMiOf 
principal  and  agents  must,  oti  some  other  ground^  be^ahownito 
exist.  It  is  clear  that  this  relation  was  not  exptwstjr  created, 
and  was  not  intended  to  be  created  by  the  agreement^  and  that^ 
if  it  exists,  it  must  arise  by  implication,  it  is  said  that  it  ought 
to  be  implied  from  the  fact  of  the  oommisson  on  profits,  and'  th& 
powers  of  control  given  to  the  Bajab.  Bat  this;  is  again  an 
attempt  to  create,  by  operation  of  law  a  relation  Opposed  to*  the 
real  agreement  and  intention  of  the  parties,  exactly  in  the  same 
manner  as  that  of  partners  was  sought  to  be  established,  and  on 
the  same  facts  and  presumptions.  Their  Lordsbipe  have  already 
stated  the  reasons  which  have  led  them  to  the  oonelosion  OxAt 
the  trade  was  not  agreed  to  be  carried  on  for  ih&common  benefiii 
of  the  Watsons  and  the  Rajah,  so  as  to  create  a  partneiship  ;: 
and  they  think  there  is  no  sufficient  ground  for  holding  Ihat  it 
was  carriod  on  for  tho*Uajah,  as  principal^  in  any  other  charac* 
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ter.  He  was  not,  in  any  sense,  the  owner  of  the  business, 
and  had  no  power  to  deal  with  it  as  owner.  None  of  the  ordi* 
nary  attributes  of  principal  belonged  to  him.  The  Watsons 
were  to  carry  on  the  business  ;  he  could  neither  direct  them  to 
make  contracts,  nor  to  deal  with  particular  customers,  nor  to 
trade  in  the  manner  which  be  might  desire  :  his  powers  were 
confined  to  those  of  control  and  security ;  and  Subject  to 
those  powers,  the  Watsons  remained  owners  of  the  business  and 
df  the  common  property  of  the  firm.  The  agreement  in  terms, 
and,  as  their  Lordships  think,  in  Sub^ttance,  is  founded  on  tue 
relation  of  creditor  and  debtors,  and  establishes  no  other. 

Their  Lordships'  opinion  in  this  case  is  founded  on  their  belief 
that  the  contract  is  really  and  in  substance  what  it  professes  to 
be,  tTta;. 9  one  of  loan  and  security  between  debtors  and  their 
creditor.  If  cases  should  occur  where  any  persons,  under  the 
guise  of  such  an  arrangement,  are  really  trading  as  principals,  and 
putting  forward  as  ostensible  traders  others  who  are  really  their 
agents,  they  must  not  hope  by  such  devices  to  escape  liability  j 
for  the  law,  in'  cases  of  this  kind,  will  look  at  the  body  and  sub- 
stance of  the  arrangements,  and  fasten  responsibility  on  the 
parties  according  to  their  true  and  real  character. 

For  the  above  reasons  their    Lordships  think  that  the  Judges 

of  the  High  Court,  in  holding  that  the  Rajah  was  not  liable  for 

the  debts  of  the  firm  of  W.    N.  Watson  and  Co.,  took  a  correct 

view  of  the  case  :  aud  they    will,  therefore,  humbly  advise  Her 

Majesty  to  affirm  their   judgment,    and    to   dismiss  this  appeal 

with  costs. 

Appeal  dismissed. 

Agents  for  appellants  :  Messrs  Hillyer,  Fentoidc  and  SUbbard. 

Agent  for  respondent :  Mr.  Wrentmore, 
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Sejore  Mr,  Justice  BayUy  and  Mr.  Jtistice  MUter* 

4  '  ^'^f^i.    ^^^  NARAIN.DEB  CHOWDHHY  tPiAiKXiPP) ».  KASSBSECHUNDBR 
August,  z*.  CHOWDHRY  and  others  Dbpkndants).* 

*     tif^Ul^n  0^  lufcmt^SaXt  hyOuardian^Bday  in  repudifUi/Mf  a  Guardia/nU 
mat^SaUficaUonof  CaiUraet  irMde  by  Gfuarduin. 

Mere  cLeloy  on  the  part  of  a  ward,  after  attainment  of  ^majority,  in  repudiating 
}ftn  ttlieoation  madd  by  his  goardian,  cannot  be  treated  as  a  ratification  of  the 
gaardiaii'8  act^  biit  only  as  evidence  of  ratification* 

Onb  Bbobanipersaud^  a  Hindu,  died^  leaving  a  widow 
Chanderbatty  Dossee,  and  a  minor  grandson  by  his  daughter, 
named  Chnndernath^  and  leaving  amongst  other  property  an 
eight-anna  share  of  21  hals  of  land.  On  the  death  of  Chnn^ 
derbutty,  OhunderDath  succeeded  to  the  ^property  left  by 
Bhobanipersaud.  During  the  minority  of  Chundemathj  hia 
father,  Saheb  Roy,  as  the  guardian  of  his  minor  son,  executed  an 
izai*ah  pottah  of  the  eight-anna  share  of  the  land  in  favor  of 
Kassee  Chunder  Ghowdhry  and  others,  who  obtained  possession 
of  the  land  on  the  4th  November  1857.  Chundemath,  a 
few  days  after  attaining  his  majority,  executed  on  the  26th 
February  1862  a  deed  of  sale  of  a  four»anna  share  of  the  pro« 
perty  to  Bajnarain  Deb,  therein  reciting  that  the  ^iearah  pottah 
was  in  reality  an  out-and-out  sale  of  the  property  5  that  there 
was  no  necessity  to  justify  the  sale ;  and  that  the  sale  by  his 
guardian  was  ^'  illegal  and  invalid.'^ 

On  the  4th  October  1869,  Bajnarain  brought  the  present  suit 
for  recovery  of  possession  of  the  land  let  in  izarah  to  Kassee 
Chunder  Chowdbry  and  others,  stating  in  the  plaint  that  the 
cause  of  action  arose  on  the  4th  November  1857.  The  defence 
Bet  up  was  {inter  alia)  that  the  izarah  pottah  had  been  executed 

*  Special  Appeal,  No.  120  o£  1872,  from  decree  of  the  Judge  of  Sylhet» 
dated  the  16th  August  1 871,  reversing  a  decree  of  the  MoonsifEof  that 
district,  dated  the  28th  February  187L 
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to  raise  money  for  payment  of  debts  incurred  by  Bbobani-       ^^^ 
persand,  that  it  was  executed  under  a  legal  necessity,  and  that,  Baj  Nabain 
after  attaining  majority,  ChundemaUi,  baling  purchased  two  ^^^^  ^' 
hea/TB  of  the  land    mentioned  in  the  izarah  pottah  from  the  v. 

defendants,  and  then  sold  them  to   a  third  party,  must  be    CHxrNi>sB 
held  to  have  Admitted  the  validity  of  the  izarah  pottah.  Chowdhby. 

The  Moonsiff  foxmd  that  there  was  no  legal  necessity  which 
would  justify  the  alienation ;  that  the  alienation  was  in  no  way 
benefi^al  to  the  minor ;  that  the  purchase  and  sale  by  Chun- 
demath  of  the  two  IceaTs  of  land  took  place  after  the  plaintiS^s 
purchase,  and  consequently  could  not  affect  his  title;  that 
Chundemath  sold  the  one-fourth  share  immejdiat^ly  after  attain- 
ing majority ;  and  that  there  was  no  act  done  by  Ohundematii 
to  ratify  the  alienation.  He  accordingly  passed  a  decree  in 
favor  of  the  plaintiff.     • 

On  appeal,  the  Judge  held  that  the  case  of  necessity,  set  up 
by  the  defendants,  had  not  been  proved ;  that  the  long  silence  of 
Chundema^  wasaratificationof  the  act  of  his  guardian;  that  if 
a  minor,  on  attaining  majority,  did  not  repudiate  any  illegal  sale 
by  his  guardian,  nor  communicate  his  intention  of  questioning 
his  guardian's  act  to  the  purchaser,  the  mere  circumstance  of 
his  having  sold  a  portion  of  the  property  to  a  third  party  within 
five  years  after  he  attained  majority,  stating  in  the  deed  of  sale 
that  he  repudiated  his  guardian's  act  to  which  the  defendants 
were  not  parties,  was  no  repudiation ;  and  that  the  long  silence 
of  Chundemath  and  the  plaintiff  after  his  purchase  was  to  be 
considered  to  be  a  ratification  of  the  alienation  by  Chunder- 
nath's  guardian.    He  accordin^y  dismissed  the  plaintiff's  suit. 

The  plaintiff  appealed  to  the  High  C6urt. 

Ifr.  Woodroffe  (Baboo  Aushootosh  Bhv/r  with  him)  for  the 
appelant. 

Baboos  Mohini  Mohun  Boy  and  ByJcuntnatk  Doss  for  the 
respondents. 

Mr.  Woodroffe  contended  that  there  was  no  ratification  on 
the  part  of  Chundemath.  Ratification  implies  an  intelligent 
consent  with  knowledge  of  what  has  been  done«    The  sale  of 
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Raj  Nabain  legality  of  the  sale  by  his  guardian.  Nothing  short  of  twelve  years 

^^  D^T^   will  bar  the  plaintiff,  who  is  a  purchaser  from  one  who  is  sm  jvrisy 

V.        and  does  not  stand  in  the  relation  of  a  ward.    The  doctrine  of 

Chundee    ratification  does  not  apply  to  a  case  Where  there  is  an  end  of  the 

Chow»hrt.  fiduciary  relation.    The  equitable  doctrine  of  acquiescence  does 

not  apply  to  suits  in  the  Mofussil  for  which  a  period  of  limita* 

tion  is  provided — Bdmd  Bo/uy.  Edjd  Bav,{L).    When  the  right 

is  founded  upon  law,  the  bar  must  be  under  the  law,  and  cannot 

be  subject  to  any  equitable  bar. 


Baboo  Mohmi  Mofwrn  Roy  for  the  respondents  contended  that 
there  was  acquiescence.  The  act  of  the  g^uardian  was  not  void, 
but  voidable  only.  The  silence  of  Chundemath  for  such  a 
considerable  lengtii  of  time  after  attaining  majority  was  ratifica- 
tion— Boid&nathDey  v.  Eamkishore  Dey  (2).    There  must  be 


(1)  2  Mad.  Bep.,  114. 

(2)  BefareMr.  Justice  Phear  and  Mr, 

Justice  Mitter. 

BOIDONATH  DEY  (Defendant)  v. 
KAMKISHOEE  DEY  (Plaintot).* 

The  nth  February  1S70, 

Minor,  contract  hy — I>elay  in  repuddc^ 

ting — Eatifieation* 

Baboo  NxUmadhub  Bein  icft  the  appel- 
lant. 
The  respondent  did  not  appear. 

The  following  judgments  were  deli- 
Tered: 

Pheab,  J.— in  this  case  the  plaintiff 
admits  that  he  sold  the  property^  which 
he  now  seeks  to  recover , to  the  def  endant^ 
and  received  the  pnrchase-money.  But 
he  says  that,  at  the  time  when  he  sold 
it,  he  was  a  minor,  consequently  the 
contract  was  a  void  contract,  and  he  is 
now  entitled  to  recover  back  from  the 
defendant  the  property  which  he  so  sold. 


The  lower  Appellate  Court  holds  that 
he  is  entitled  to  recover  back  the  pro- 
perty thus  sold,  and  has  given  a  decree 
against  the  defendant  to  Uiat  effect;  and 
inasmuch  as  this  decree  is  not  accom- 
panied by  any  order  that  the  plaintiff 
should  refund  the  purchase-money 
which  he  has  undoubtedly  put  into  his 
pocket,  the  result  will  be  tnat  the  de- 
cree, if  allowed  to  stand,  wiU  give  a  legal 
sanction  to  that  which  is  noUiing  more 
or  less  than  robbery.  It  is  obvioua  that 
this  must  be  wrong.  Let  us  look  at  tiie 
facts.  Accoirding  to  the  judgment  <^  the 
lower  Ai^)ellate  Court,  sdthough  the 
plaintiff  was  a  minor  at  the  time  of  the 
sale,  he  was  then  within  a  very  few 
months  of  his  majority,  and  since  that 
time  so  long  a  period  has  elapaed,  that 
the  present  suit  only  escapes  being  bar- 
red by  a  single  montii.  In  other  wotda, 
the  plaintiff  for  eleven  years  after  he 
became  a  major  stood,  by,  and  allowed 
the  defendant  to  quietly  enjoy  posses- 
sion of  the  land,  which  is  the  subject 
of  suit,  under  the  contract  which  he 
now  seeks  to  set  aside. 


*  Special  Appeal,  No.  2846  of  1869,  from  a  decree  of  the  Additional  Sub- 
ordinate Judge  of  Mymensing,  dated  the  8th '  September  1869,  reversing  a 
decree  of  the  Munsif  of  that  district,  dated  the  24th  December  1868. 
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some  prompt  actio  repudiate  the  alienation, otherwise  ratification       1^72 


mnst  be  presumed — Doorga  Ckwm  Shaha  v.  Banmarain  Doss  (1).  eaj  Nabain 

Deb  Chow- 


Now  a  contract  which  is  made  by  a 
minor  is  voidable  only ;  it  is  not  neces- 
sarily Toidj  and  if  it  has  been  made  for  a 
consideration,  which  was  of  the  nature 
of  a  necessary  to  the  minor,  it  is  not 
even  voidable.  I  think  that  when,  as 
is  the  case  here,  a  minor  chooses  to  re- 
main quiet  for  eleven  years,  after  he 
has  attained  his  majority,  and  for 
eleven  years  and  eleven  months  after 
the  contract,  without  doing  anything 
in  any  shape  to  repudiate  it,  a  Court 
of  Equity  is  bound  as  against  him  to 
presume  that  the  consideration  for  the 
contract  was  of  such  a  character  as  to 
bind  him,  or  that  he  had  after  coming 
of  age  ratified  the  contract,  unless  this 
lon^  period  of  silence  can  be  explained, 
or  l£e  original  contract  impeached  upon 
grounds  going  to  its  merits,  other  than 
that  of  the  minority  of  the  vendor. 

No  sort  of  suggestion  appears  to  have 
been  made  in  tSIs  case  that  there  was 
any  good  reason  for  the  plaintiff's  long 
silence,  or  that  the  contract  of  sale  was 
not  bond  fide  on  the  part  of  the  defen- 
dant. 

I  am,  therefore,  of  opinion  that  the 
lower  Appellate  Court  was  wrong  in 
setting  aside  the  sale.  Even  had  uiere 
been  good  ground  for  doubting  the 
binding  character  of  the  contract  of 
sale,  it  ought  not  to  have  been  set  aside 
on  any  other  terms  than  that  of  the 
plaintiff's  refunding  the  purchase- 
money.  As  I  have  said,  I  am  of  opinion 
that  tiie  decision  of  the  lower  Appellate 
Court  is  wrong,  and  ought  to  be  re- 
versed, and  it  must  accordingly  be 
reversed  with  costs  both  in  this  Court 
and  the  Court  below. 

HiTTBB,  J. — I  concur.  I  am  not 
quite  sure  that  the  plaintiff's  suit  is 
not  barred  by  the  provisions  ofcl.  16, 
B.  1,  Act  XIY  of  1S59.  It  is  true  that 
the  plaintiff  has  sued  for  the  recovery 
of  an  immoveable  property,  but  his 
right  to  that  property  is  dependent  on 
his  right  to  have  the  sale  by  which  it 


was  transferred  to  the  defendant  set 
aside.  The  law  has  not  laid  down  any 
specific  period  of  time  for  an  action  to 
set  aside  such  a  sale,  and  I  am,  there- 
fore,inclinedto  think  that  the  plaintiff's 
suit,  so  far  as  it  relates  to  the  reversal 
of  that  sale,  would  be  barred  by  the 
provisions  of  the  clause  above  referred 
to ;  and  if  he  is  not  in  a  position  to  have 
that  sale  set  aside,  his  claim  for  the 
recovery  of  the  immoveable  property 
in  quesfion  must  necessariUy  fall  to  the 
ground. 

But  I  would  add  that  I  entirely 
concur  in  the  opinion  of  my  learned 
colleague  that  the  plaintiff  is  not  en- 
titled to  succeed  in  this  action  in  conse- 
quence of  his  silence  for  eleven  years, 
which  has  not  been  explained  in  any 
manner  whatever,  and  which  may  be 
therefore  taken  as  a  sufficient  ratifica- 
tion of  the  sale. 

The  decree  of  the  lower  Appellate 
Court  must  be  reversed  with  costs. 

(1)    Before  Mr,  Justice  Phear  and  Mr, 
Justice  Mitter. 

BOOEGA  CHUBN  SHAHA  (cue  of 
THB  DEFBKDAirrs)  V.  BAMNABAIN 
DOSS  (Plaintiff).* 

The  lUh  February  1870. 

Minor,  contract  by — Delay  in  repudiat- 
ing—Ratification. 

Baboo  Orish  Chwnder  Ghose  for  the 
appellant. 

Baboo  Bajender  Nath  Boss  for  th9 
reBiK>ndent. 

The  judgment  ol  the  Court  was 
delivered  by, 

Pbiab^  J.— We  tiiink  that  the  deci- 
sion of  the  lower  Appellate  Court  can- 
not be  supported. 

The  plaintiff  claims  through  two  roots 


.    DHBT 
V. 

Kassex 

Chundbb 

Chow  DHBT. 


•  Special  Appeal,  No.  2604  of  1869,  against  the  decree  of  the  Judge  of  Sylhet, 
dated  tiie  24th  August  1869  afflrmiTig  a  decree  of  the  Munsif  of  that  district, 
^ated  the  30th  April  1869. 
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•^^^^       Long  inaction  must  be  held  to  be  a  ratification  of  the  contract — 


^Aj  Narain  j^ft^  Chwnd&r  Mozoomdc^  y.  Sreekwnt  Nath  (!)• 


Dkb  Chow- 

DHRT 
V. 

Kasseis 

Chtjnder 

Ohowdhbt. 


of  title,  and  the  defendant  sets  up  a 
prior  right  through  the  same  sources. 

It  is  not  ouite  clear  whether  or  not 
the  plaintin  has  proved  the  convey- 
ances on  which  he  relies.  We  think, 
however,  that  the  decision  of  the  Judge 
to  the  effect  that  the  defendant  has 
failed  to  make  out  his  two  lines  of  title 
is  incorrect^  at  any  rate  as  regards  one 
of  them. 

It  appears  to  us  that  there  has  been 
no  real  question  below  with  regard  to 
the  defendant's  conveyances.  One 
portion  of  the  property  was  conveved 
to  him  by  Surroop,  another  by  Bisnen 
Dassee. 

But  the  Judge  finds  as  a  fact  that 
SurroQp  was  a  minor,  and  upon,  that 
ground  hglds  that  the  conveyance  by 
him  to  the  defendant  is  inoperative. 

Tlufl  we  think  is  erroneous.  A  con- 
veyance by  a  minor  is  so  far  imperfect 
that  it  may  be  avoided  by  the  minor 
when  he  comes  of  age.  But,  unless 
after  coming  of  age,  he  promptly  does 
some  act  to  repudiate  the  contract,  it 
must  be  taken  against  him  that  he 
ratifies  it. 

It  does  not  appear  that  there  is  a 
particle  of  evidence  on  the  record  ten- 
ding to  show  l^at  Surroop,  when  he 
came  of  age,  or  as.  soon  thereafter  as 
reasonably  might  be,  took  steps  to 
repudiate  the  conveyance  to  the  defen- 
dimt.  Of  course,  he  could  not  honestly 
disavow  his  own  act,  unless  he  offered 
at  the  same  time  to  refund  the  pur- 
chase-money. 

Now  nobody  seems  to'hare  thought 
of  his  doing  this.  Even  the  plaintiff- 
who  sues  on  a  conveyance  from  him, 
and  therefore  stands  upon  his  right, 
and  no  other,  never  proposes  to  pay 
back. to  the  defendaati  the  money  which 
he  gave  for  his  purchase.  And  the 
Judffe,  when  he  nves  a  decree  in  favor 
<^  the  plaiotiff,  sjIowb  him  to  have  the 
full  b^efit  of  the  property  wiUiout 
makiTtg  any  awards  whatever  to  the 
^  def en£uit  for  the  loss  of  the  money 
*  which  he  paid  some  three  and  a  half 
or  four  years  before  suit  for  the 
property. 


I  need  not  say  that  this  of  itself  is 
inequitable.  It  would  be  manifestly 
unjust  that  Surroop  should  get  back 
the  property,  and  at  the  same  time 
keep  in  his  pocket  the  money  for  which 
he  sold  it ;  and  there  is  nothing  cer- 
tainly in  this  case  by  reason  of  which 
the  plaintiff  ought  to  stand  in  a  better 
position  than  Surroop.  I  have  no  doubt 
that  the  Court  was  bound  in  equity  to 
treat'  the  sale  of  Surroop  to  the  defend- 
ant as  a  valid  sale.  If  Surroop  was  of 
age  at  the  time  of  the  sale^  he  could 
not  afterwards  recall  his  act.  If  he  was 
a  minor  which,  on  the  finding  of  the 
Judge  himself,  is  at  any  rate  doubtful, 
evei^hing  in  the  case,  including  the 
mode  in  which  the  suit  is  brought, 
goes  to  prove  that  he  ratified  that  uile, 
and  he  has  certainly  taken  no  step 
whatever  to  repudiate  it.  With  regard 
to  the  property  which  the  defendant 
obtained  from  Bishen  Dassee,  the 
Judge  was  not  correct  in  holding  that 
the  production  of  the  kobala  was 
necessary  to  enable  him  to  determine 
the  issue  between  the  parties  in  favor 
of  the  defendant. 

It  appears  that  the  factum  of  sale 
was  not  really  disputed,  but  the  plain- 
tiff only  urged  that  the  sale  was  a  sale 
by  a  Hindu  widow  under  circimistances 
which  did  not  bind  the  reveruonary 
heir.  The  Judge  ought  to  have  con- 
fined himself  to  the  enquiry  whether 
the  sale  by  Bishen  Dassee  was  valid  as 
against  the  reversionary  heir.  He 
ought  not  to  have  gone  behind  the 
onty  question  which  the  parties  raised, 
to  enquire  whether  there  was  such  a 
sale  or  not. 

We  think  that,  so  far , as  regards  the 
property  which  was  the  subject  of  the 
conveyance  of  Surroop,  the  decision  of 
both  the  lower  Courts  must  be  revers- 
ed, and  the  plaintiff's  suit  must  be 
dismissed. 

But  as  regards  the  property  which  was 
the  subject-  of  the  conveyance  from 
Bishen  Dassee  the  decision  of  the  lower 


(1)  9  W.  B.,  110. 
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Mr.  TToodro/e  in  reply.  W2 

The  judgment  of  the  Court  was  delivered  by  Baj  Nabain 

Dbb  Chow- 
MiTTEB,  J. — The  main  questions  which  the' lower  Courts  had       dhby 

to  determine  in  this  case  were,  firstly,  whether  there   was  any      kambb 

legal  necessity  to  justify  the  guardian  of  the  plaintiffs  vendor  ^^^^^^ 

in  mortgaging  the  disputed  property  to  the  defendants ;  and 

secondly,  whether  the  plaintiff's  vendor,   Chundemath,   after 

arriving  at  majority,  had,  previous  to  the  sale  to  the  plaintiff, 

ratified  the  said  transaction  of  mortgage. 

With  reference  to  the  first  question,  the  lower  Appellate 
Court  has  found  as  a  fact  upon  evidence  that  the  case  of  neces- 
sity set  up  by  the  def  endantt*,  special  respondents,  in  their  written 
statement,  was  not  proved  to  its  satisfaction.  This  finding  has 
-  been  impugned  by  the  special  respondents  under  the  provisions 
of  s.  348,  Act  VIII  of  1859.  But  as  it  is  a  finding  oi  fact  based 
upon  a  full  consideration  of  the  evidence  on  the  recor49  and  as  we 
do  not  find  any  error  in  law,  either  in  the  procedure  or  in  the  inves- 
tigation^  of  the  case^  we  oannpt  interf  eire  with  it  in  special  appeal. 

Upon  the  second  question,  the  lower  Appellate  Court  has 
come  tathe  conclusion  that  the  plaiutiff's  vendor,  having  failed 
to  take  any  steps  to  repudiate  the  defendants^  title  under  the 
mortgage  withjua  five  years  aftei*  the  date  of  his  arrival  at 
majority,  it  must  be  presumed  that  he  has  ratified  that  title. 

We  are  of  opinion  that,  under  th^  admitted  circumstances  of 
this  case,  tlus  conclusion  is  erroneous  in  law.  We  do  not  mean 
to  say,  that  long  silence  on  the  part  of  a  person^  arrived  at 
majority,  to  impugn  the  validity  of  a  transaction  between  his 
lawful  guardian  during  his  minority  and  a  third  party,  cannot 
be  treated  as  evidence  of  ratification,  merely  because  that  sil^ce 
falls  short  of  the  period  prescribed  by  the  Statute  of  Limitation ; 
nor  do  we  mean  to  say  that  a  Court  of  Justice,  whose  duty  it  is 
to  determine  a  question  of  fact,  cannot,  in  any  case,  infer  a 
Appellate  Court  must  be  reyersed,  and  then  next  reversionary  heir  consented 
the  case  must  be  remanded  to  the  lower    to  the  sale. 

Appellate  Court  for  trial  of  the  issue.  We  think  that  the  plaintiff  must  pay 

whether  or  not' the  consideration  for  the  defendant  one-third  of  his  .cosis  in 

that  sale  was  such  as  to  make  the  sale  both  the  lower  Courts  and  in  this  Court, 

binding  as  against  the  reversioiiary  The  remainingcosts  will  abide  the  te- 

heir  ;or«  in  the  altemative,  whether  the  suit  of  the  inquiry  on  remand.  . 

44J 
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^^^^       ratification  from  the  fact  of  such  silence.    But  after  a    careful 

Raj  Nabain  consideration  of  all  the  arguments  and  authorities  brought  to 

^H^^"  our   notice,  the  conclusion  we  have  arrived  at  is    that    mere 

w.  silence  for  a  period  short  of  that  prescribed  by  the  law  of  limi- 

Chundeb    tation  cannot  by  itself  constitute  a  valid  ground  for  rejecting  a 

Chowdhry.  person's  claim  to  set  aside  an  alienation  improperly  made  by  his 

guardian  without  any  vaUd  necessity.     Such  a  course  would  be 

tantamount  to  the  establishment  of  a  new  rule  of  limitation  not 

sanctioned  by  the  Statute,  and  it  is  therefore  clear  that  mere 

delay  in  repudiating  an  alienation  like  that  above  described  can 

be  treated  only  as  evidence  of  ratification,  if  such  ratification 

is  pleaded,  and  in  no  other  light. 

Let  us  now  proceed  to  see  how  the  lower  Appellate  Court 
has  dealt  with  the  delay  imputed  in  this  case  to  the  plaintiff's 
vendor,  that  delay  being  considered  merely  aa  a  matter  of  evi- 
dence bearing  upon  the  question  of  ratification.  The  learned 
Judge  admits  in  his  decision  that,  as  soon  as  the  plaintiff's 
vendor  arrived  at  majority,  he  sold  his  rights  in  a  moiety  of  the 
lands  mortgaged  to  the  defendants  to  the  plaintiff,  and  in  the 
kobala  executed  for  that  purpose,  he,  the  plaintiff's  vendor, 
expressly  repudiated  the  title  of  the  defendants  and  characterized 
the  possession  held  -qnder  that  title  as  wrongful.  But  the 
learned  Judge  goes  on  to  say  that  the  defendants  were  not 
parties  to  this  kobala,  and  as  neither  the  plaintiff  nor  his  vendor 
gave  to  the  defendants  ai\y  notice  of  their  intention  to  repudiate 
the  mortgage  transactioi^  in  question  within  five  years  and 
upwards  from  the  date  of  its  execution,  it  must  be  held  that 
that  transaction  has  been  sufficiently  ratified  by  the  plaintiff's 
vendor,  and  therefore  as  a  matter  of  law  by  the  plaintiff  himself, 
who  cannot  claim  to  stand  in  a  higher  position  than  his  vendor. 
But  this  reasoi^ing  ^.ppe^rs  to  us  to  be  erroneous.  In  the 
first  plj\K5e  it  seems  to  be  clear  that  there  is  no  law  which 
requires  a  person  who  has  arrived  at  majority  to  give  any  notice> 
express  or  impUed,  to  the  person  who  holds  his  property  under 
an  invalid  alienation  made  by  his  guardian  during  his  minority ; 
nor  do  we  find  any  law  providing  that  a  suit  of  this  description 
cannot  be  maintained  without  the  performance  of  some  prelimi- 
nary acts  on  the  part  of  the  minor,  or  of  those  who  daim  under  him. 
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In  the  next  place,  it  is  clear  from  the  foregoing  remarks  that       1872 
the  question  which  the  Judge  had  to  try  was,  whether  the  title  raj  Nabain 
relied  upon  by  the  defendants  had  been  ratified  by  the  plaintiff's  i>eb  Chow- 
▼endor,  there  being  no  allegation  in  this  case  that  it  had  been         ». 
ratified  by  the  plaintiff  himself ;  and  it  may  be  conceded  that  in    ^^un^k 
dealing  with  this  question,  the  Judge  had  every  right  to  draw  Chowdhrt. 
any  legitimate  inference  he  thought  proper  from  the  conduct  of 
the  parties,  such  as  the  delay  on  the  part  of  the  plaintiff  or  of 
his  vendor  in  taking  proceedings  against  the  defendants.     But 
in  this  case,  it  is  admitted  that  there  is  no  direct  evidence  of  any 
positive  act  of  ratification.    There  may  be  cases  in  which  mere 
silence  for  an  undue  length  of  time  may  be  taken  as  proof  of 
such  an  act.    But  in  this  case,  it  is  clear  upon  the  learqed 
Judge's  own  showing  that  there  was  something  more  than 
silence,  namely,  the  express  repudiaidon  of  the  defendants'  title 
in  the  kobala  executed  in  favour  of  the  plaintiff  by  his  vendor 
immediately  after  the  latter's  arrival  at  majority.    That  kobala 
is,  at  any  rate,  evidence  of  the  declared  intention  of  the  plaintiff's 
vendor  to  institute  proceedings  against  the  defendants,  at  least 
of  an  intention  existing  on  the  date  of  its  execution,  and  there 
is  therefore  direct  evidence  not  of  ratification,  but  of  positive 
dis-£vffirmance  or  repudiation.    It  is  not  even  alleged  that  there 
has  been  any  ratification  by  the  plaintiff  since  that  date,  the 
acts  of  his  vendor  done  subsequently  to  the  date  of  his  purchase 
being  of  eoorse  rejected  as  not  iHnding  against  him. 

In  the  above  view,  we  reverse  the  decision  of  the  Judge,  and 
Restore  that  of  the  first  Court  with  all  costs  to  be  paid  by  the 
defendant,  mortgagee. 

Appeal  allowed. 


A-^2 
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APPELLATE  CRIMINAL. 


Before  Mr.  Justice  Phewr  and  Mr.  Justice  Ainalle. 
1873  The  queen  v.  SOOBJAN.* 

Jan.    14.       -.   ,,  >^      *      . 
Emdenc&^Oofifemon  of  OuOi^Oredihaiiy  of  Con/eenon^Documenls  not  in 

Evidence  be/ore  8e$»ion8  Judge. 

The  wordsactually  U8edby  anaoctised,  who  is  said  to  hare  confessed,  ought  to 
be  aaoertamed.  The  Cburtshotdd  not  accept  merely  the  oonoliisions  at  which  the 
witnepMo,  depodn^  to  a  oonleegion,  thanMeiveeamved,  from  the  answers  which 
the  accused  gare  to  questions  pu^  by  them. 

Where  an  accused  makes  twodisttnot  statenittits,-Hhe  one  anoivttiQg  to  a 
confession  of  guilt,  the  other  repudiating  guilt,— if  the  one  statement  is  taken 
against  the  accused,  the  other  also  must  be  taken,  for  what  it  is  worth,  in  his 
favor.  The  Court  ought  to  weigh  well  tibe  reUtive  credibility  of  the  two  state- 
ments before  it  accepts  the  one  in  preference  to  the  other. 

Documents  which  were  in  the  record  sent  up  by  the  Magistratitf,  but  winch 
were  not  put  in  evidence  before  the  Sessions  Judge,  were  looked^  beoatee 
they  told  in  tavor  of  the  prisoner. 

The  prlgoner  in  tliis  case  was  ckargedy  under  s.  S92  of  the 
Indian  Penal  Code,  with  culpable  homicide  amoimting  to  mur- 
der,  bj  causing  the  death  of  Gani,  her  husband,  amti«laB  tried 
before  the  Judge  of  Dinagepore  with  the  aid  of  amesiots. 

The  ^ridenoe  agoihst  the  prisoner  was  that  of  two  witnesses, 
and  her  own  statement  before  the  Magistrate. 

The  first  witness,  Mahashun,  said : — 

'*  My  brother  Gani  is  dead.  He  died  from  poison  given  him  by  his 
wife,  the  prisoner  present,  on  a  Tuesday  evening.  I  lived  in  ^e 
same  house  with  my  brother.  I  ate  that  night  rice  and  vegetable  pre- 
pared by  the  prisoner ;  my  brother  Gani  ate  after  me.  He  said  after 
eating  that  he  was  burning  inside  and  his  tongue  diy.  He  was  in 
perfect  health  before ;  he  shortly  after  vomited,  and  died  at  midnight* 
He  took  his  food  about  9  p.  m.  I  asked  the  prisoner  after  his  death 
what  she  had  done,  and  she  said  she  had  given  him  poison  in  his  rice- 
She  said  that  Majnoo  had  enticed  her  to  poison  her  husband  as  she 

*  Criminal  case  No.  977  of  1872,  referred  to  the  High  Ck>urt  for  confirmation  of 
the  capital  sentence  by  the  Sessions  Judge  of  Dinagepore. 
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had  an  intrigue  with  him.    She  pointed  out  the  small  piece  of    cloth  _     tsti 
present,  and  said  she  had  received  the  poison  in  that  cloth.    The  body     \   '        ' 
was  sent  into  the  station  in  chai^ge  of  the  Police  and  my  BrtJthei'   Hala!>  ^^ 

BataboolaJi  and  Jeetoo  and  others^  X  sent  the  chowkedai*  to  the  thattnah  iSiHmjAKi 
18  miles  oS.  The  Police  came  on  the  Thursday^  and  the  body  Was 
sent  in  on  Friday.  The  prisoner  confessed  to  the  Police  as  she  did  to 
us.  I  knew  iiothihg  of  any  intrii^e  between  the  prsioiier  and  Majnoo 
He  lives  hear  prisoner's  mother,  in  the  Fnmeah  district.  My  brother 
was  a  stilong.  healthy  iaan.  Halal  and  other  viUagers  saw  my  brother 
in  the  dying  Mote;  he  waft  rolling  abont  in  great  pain.  He  said  he 
believed  his  wife  had  poisoned  him.  She  was  then  in  the  hoos^  and 
said  nothing." 

Hahlj  th(^  second  witness  said  :-« 

^'Oani  Wdsmy  bi^h^r.  He  is  dedd;  he  Was  poisoned  by  his  wifi 
Soobjan  on  Tndsdy  nights  The  prisoder  present  is  the  wife  of  GFani^ 
1  and  my  brother  ate  first.  The  food  was  cooked  by  the  prisoner.  My 
brother  Gani  ate  after  ils.  He  shortly  after  said  he  had  a  bad  taste,  and 
his  throat  and  stomach  Were  burning.  He  fell  down  and  rolled  abont 
and  died  in  great  pain  at  midnight,  having  eaton  about  9  p.  m.  Hid 
wife  confessed  to  us  that  she  had  gi^en  him  poison  Which  Majnoo  had 
given  her,  as  she  had  an  intrigue  with  him  and  Would  marry  him  when 
her  haiA)and  was  deadi  She  said  she  had  the  poison  in  the  piece  of  cloth 
now  present.  Majnoo  lives  across  the  river.  The  deceased  was  healthy 
and  strong ;  he  had  not  eaten  anything  before  the  rice.  He  believed 
his  wife  had  poisoned  him.  The  Police  came  on  the  Thursday.  The 
chowkedur  went  to  the  thannah  on  Wednesday  morning,  7  hoB  distanf » 
The  prisoner  confessed  to  having  poisoned  her  husband  before  the 
Police*  His  wife  was  present  when  Ghmi  accused  her,  and  she  made 
noi^ply.  TheprilKmer  during  Falgoon  and  Magh  was  at  her  mother's 
house,  3  ruais  from  Majnoo.  Tlie  body  was  sent  in  in  charge  of  the 
Police.    Kaiaboolah  and  8  men  took  it  in.    Gani  has  no  other  wife." 

The  prisoner's  statement  befoi*e  the  Magistrate  Was  then  read 
to  her.     Ifc  was  as  follows  :— 

'*  Majnoo  is  my  brother.in-law's  brother*  Since  last  Falgoon  there  bds 
been  an  intrigue  existing  between  us.  One  Monday,  10  or  15  days  ago, 
he  gave  me  some  white  powder  poison,  and  said  that  he  would  keep  me 
if  I  would  give  the  poison  to  my  husband  with  rice,  which,  if  Ke  takes 
it,  will  cause  his  death.  This  led  trie  to  give  poison  to  my  husband  on 
Tuesday  with  rice ;  he  took  it,  and  uaid  that  his  tougue  was  very  bad. 
So   saying  he  vomited  and  fell  down,  and  died  at   midnight.    I  gave 
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I873       (he  rice  at  one  pahar  of  night    Very  little  quantity  of  powder  poiaon 
was  given  in  a  piece  of  rag  (produced  in  the  Court).    The  powder 


QUBEN 

t;,  wrapped  in  this  rag,  not  tied. 


SOOBJAK. 


The  prisoner  was  asked  if  her  '^  confession"  was  trae.  She 
answered  as  follows  :— 

*<The  confession  is  not  true.  My  elder  brother-in-law  induced  me  to 
say  what  rdid.  My  husband  was  ill  withv^ereal  diseaso^and  Majnoo 
gave  me  medicine  for  him :  this  I  gave  him.  I  had  no  intrigue  with 
Majnoa  I  gave  the  medicine  to  cure  and  not  to  kill  htm.  I  have  no 
more  to  say   and  no  witnesses." 

It  appeared  that  no  post-mortem  examination  had  been  madoi 
bat  the  stomachy  which  had  been  sent  to  Calcutta^  had  been  exa- 
mined and  was  found  not  to  contain  any  poison.  With  the  docu- 
ments sent  up  with  the  record  there  was  a  report  by  the  Civil 
Burgeon  of  Dinagepore^  who  had  apparently^  at  the  Magistrate's 
request^examined  Majnoo  and  Soobjan,both  prisoners  at  the  time, 
stating  that  Majnoo  was  free  from  both  venereal  disease  and 
gonorrhoea^  but  that  the  prisoner  was  suffering  from  gonorrhoea, 
that  she  had  been  under  treatment  from  the  time  of  her  admission 
and  that  she  was  not  yet  quite  cured.  The  dootor^  however  waa 
not  examined  as  a  witness^  now  was  his  report  produced  bdEore 
the  Sessions  Courts  or  mentioned  by  the  Judge  in  his  judgment. 

The  assessors  were  of  opinion  that  the  evic^ence  waa  not 
sufficient  for  a  conviction^  the  body  having  been  examined 
and  no  poison  having  been  found  in  the  stomach.  They  both 
thought  it  possible  that  the  prisoner  had  been  induced  to  confess 
to  the  Magistrate  by  others^  and  they  found  her  not  guilty. 
The  Judge  considered  that  the  evidence  was  supported  by  her 
voluntary  confession^  and  convicted  the  prisoner  and  sentenced 
her  to  death. 

On  the  case  coming  up  to  the  High  Court  for  confirmation  of 
the  sentence  under  s.  287  of  the  Criminal  Procedure  Code,  no 
one  appeared  for  the  prisoner 

The  following  judgments  were  delivered  :— 

PhbaBj  J.-«-In  this  case  the  priscmer  has  been  ocmvioted  of 
murder  by  the  SeasioQS  Judge  differing  from  the  assessors^  and 
the  prisoner  has  been  sentenced  to  death  • 

The  assessors  are  of  opiuion  that  the  eridence  is  is    not   suffi-* 
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cient  to  support  a  conviction  and  the  Judge  himself  states  that  1873 
the  case  has  been  sent  up  in  rather  a  meagre  form.  And  truly  Quben 
the  materials  upon  which  the  conviction  has  been  come  to  are 
about  the  very  scantiest  that  I  have  ever  before  seen  in  a  capi- 
tal case.  Apart  from  statements  which  the  prisoner  herself  on 
different  occasions  made,  the  whole  of  the  evidence  directly 
bearing  upon  the  charge  is  as  follows :— [His  Lordship,  after 
reading  portions  of  the  evidence  of  the  two  witnesses  continued  J 
—This  is  the  whole  of  the  material  evidence  in  the  case,  exclusive 
of  the  prisoner's  confessions.  But  Both  these  witnesses  no  doubt 
stated  that  the  prisoner  confessed  to  having  poisoned  her  husband- 
The  words  are  these :— Mahashun  says,  '^  I  asked  the  prisoner 
after  his  death  what  she  had  done,  and  she  said  she  had  given 
him  poison  in  his  rice.  She  said  that  Majnoo  had  induced  her  to 
poison  hep  husband  as  she  had  an  intrigue  with  him.**  Halat 
said :— "  His  wife  confessed  to  us  that  she  had  given  him  poison 
which  Majnoo  had  given  her,  as  she  had  an  intarigue  with  hbxt 
and  would  marry  him  when  her  husband  was  dead.'*^ 

Now,  it  is  to  be  observed  that  these  statements  are  in  genera^ 
terms,  and  so  are  merely  statements'of  a  conclusion  at  which  the- 
witnesses   themselves   arrived   from   the-  answers  given  by  the- 
prisoner  to  their  questions.    Halal    says,  ^  she  confessed,'*'  but 
it  is  all  important  in  matters  of  this  kind  to  know  what  were  the* 
words  which  'the  person  who  is  said  to  have  confessed  actually 
used  :  nothing  short  of  the  actiial  words  given   in  detail  in  the- 
first  person,  so  far  as  it  is  possible  to  obtain  them,  ought  ever  to- 
be  relied  upon  as  a  foundation  for  the  opinion  formed  by  the* 
Oourt ;  because,  it  may  turn  out  that  the  worcb  taken  together 
with  the  questions  and  the  circumstances  under  which  the  ques*' 
tions  were  put,  do  not  in  truth  amount  to  a  confession  of  gfuilt 
such  as  the  witness  chose  to  represent  it.    Neither  of  these  wit-' 
nesses  are  asked  to  detail  their  questions  or  even  to  give  the^ 
actual  words  of  the  prisoner ;  and  I  must  say  that  I  should  Kke^ 
very  much  indeed  to  have  on  the  record  even  the  vernacular 
expressions  which  were  used,  and  which  the  Judge  has  translated 
by  sayiog,  '•  she  said  she  had  given  him  poison  in  his  rice."    It  is 
quite  certain,  I  think,  that  all  which  passed  between  these  brothers 
of  the  deceased  and  the  wife  cannot  possibly  be  given  in  these- 
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^^^^  depositions,  assumiBg  anything  passed  at  all,  becapselie^l  con- 
QuBBH  fidenti  that  if  the  woman  had  delibera!t9ly' poisoned  her  husband 
BoowAN.  ^^^^  ^^^  motive  attributed  tp  her,  she  would  not,  immediately 
upon  his  death,  without  anything  more  than  that  which  appears 
in  these  depositions,  have  voluntarily  made  a  olean  breast  o£  iit, 
spying  openly  that  she  poisoned  him  bec«3e  she  had  an  intrigae 
ly^ith  anpther  man.,  and  that  olher  man  had  promisjad  to  keep  her 
Ijb  seems  to  mp  quite  beyond  belief  that  these  deposition;?  do 
represent  all  that  passed,  if  anything  passed,  in  this  respect. 
I  have  also  reason  for  thinking  that  these  depositions  do  not 
even  represent  all  that  the  witnesses  stated  in  Court,  for J(  find 
that  the  Judge  in  his  judgment  whtle  stating  the  facts  as  ho 
un4ers<iOpd  th^ra,  says  : — '  The  two  witnesses,  Mahaslu^n  and 
Palaly  were  two  of  hi^  brothers,,  and  came  h,on^e  b>efore  him,  on 
1ih«  night  i;n  question,  and  ate  their  food  as  tisual  that  had 
been,  oookfd  by  the  prisoner.  Their  brother  Gttni,  deeeased, 
Qame  in  after  tbein/'  In  the  depositions/ as  th^y*  stand  on  &f9 
record,  there  is  nothing  from  w;hTch  I  can  get  thMB  partioiilafQ* 
ttpugh,  they  Vkte  certainly  material  to  the  casp  of  the  proseou, 
tip^ ;  and  I  suppose  the  Judge  did  not  invpnt  them.  Again, 
nomeiy^at  later  he  says  :-r-.'' The  occurrence  happened  at  a 
gr^at  distance,  IQ  or  18  miles  from  the  tfaaoinah  ;  and  the 
t^hannah  itself  36  miles  from  the  station^  The  consequence 
W&s  tl^t  the  body  was  too  decomposed  to  adn^it  of  examinaliion^ 
andt  the  stomach,  that  was  secured  and  sent  to  Calcutta  for 
^^min;^tion,  failed  to  give  signs  of  any  poison/'  There  ia 
])othing  in  the  deposition^  of  the  two  witnesses — the.  only  t^o 
wiiin,es&e8  who  b&ve  given  evidence  ip  the  oase-rfrom  which  I  can 
gather  the  material  portion  of  this  st^ten^ei^t  of  faot^  Thetefore 
again,  X  suppose  that  they  must  have ,  said  more  in  Court  than 
th{9.  deposition. 09  the  record  represents,  I  find  also  that  the 
J^igei  says  :^*  The  husband  apcuspd  his  wife  of  having  poisoned 
Iuin,i  l^cft  she  remained  sileut'-  Npw^  the  only  thing  that  I  find 
in  the/w  tvo  deposition^  bearing  upon  this  is,  first,  in  tl^e  deposit 
tion^of^Mahashun  this  sentence ; — Ue*'  (i.e.,  the  deceased) "  said 
he  believed  his  w^if^.  bad  poisoQed  ^im ;  she  was,  then  in  the 
hpasi9,  but  she  said  nothing;'/  and>  secondly,  in  tiie  depqsition  of 
Halalj  who  says  in  oi^ie  place ; — The  deceased  believed  his  wife 


Digitized  byLjOOQlC 


vaL.x.1  Hiaa  COURT.  337 

]iac|  poisoned  biQi*"  And  then  afterwards  be  says  : — ^'  Hia  wife  W 
was  present  nfheu  Oani  aogosed  her,  and  she  made  no  reply.''  Qubbn 
Bat  I  find  no  statement  that  Gani  did  in  fact  accuse  her,  or  g^*'^^ 
what  words  he  v^ed  if  be  did  accnse  her. 
.  X  fkBpi  afraidj  therefore,  that  not  only  was  the  case  meagre  in 
0009? qnevice  of  the  fault  of  the  procieoqtion,  but  farther  that  the> 
iiecord  whiph  has  cqme  up  to  us  does  not  even  give  the  whole 
qf  that  little  which  actually  was  before  the  Court  of  Session. 
^owerer,  we>  wist  judge  the  matter  by  the  record  as  we  have 
it,  and  it  septus  to  me  that  that  whieh  I  have  read  and  referred 
to  fajl^  very  far  short  of  constituting  a  foundation  upon  which  a 
Qourt  could  sufficiently  ^mo  to  the  conclusion  that  the  person 
accused  before  it  has  commijktcd  murder.  There  are,  however,  in 
i^itiQi^  tq  tbi»  mateiriajl,  4iwo  statements  deli]l»erate1y  made  by 
tha  prisoner  aud  takeu  dow-u  in  writiag  at.  the  time  ;^-^ne  is  the 
8t|4^wt  which  she  made  l^efore  the  committing  Magistrate, 
and  is  as  follpwa  '.-^{reads).  The  seoond  statement  is  that 
yffl^ok  thet  priapaer  made  before  the  Sessions  Court.  She 
was  there  asked  whether  the^  qonfession  before  the  Magistrate! 
aud.  whiph  was  read  in  Courts  was  true.  *  [His  Lordship  here 
read  ihe^  prispner's  answer  to  the  Judges]  It  will  be  qV 
aetved  that,  if  the  first  of  the^  statements  amounts  to  a  con- 
fessiou  qt  guilt,  the  second  at  any  tate  repudiates  it,  und 
gives  an  entirely  diffeveut  version  of  the  transadubft.  If  the  one 
Btatf»meni<  i^  to  be  taken  against  the  prisoner,  the  other  onglkt 
also  to  be  taken  ior^  aa  nkudi  as  it  is  worth  in  her  favor,  And 
then  OQia^  the  (|oeation  whether  either  of  these  statements  is  to 
be  halievedi  and  if  either  of  them>  which  of  them  tn  preference 
to  the  other,  oo  whether  aty  infevenoe  can  be  drawn  from  them 
x$lativ€l  t^  tfis.  prisonei^s  guilt  on  tha  present  chaise. 

An  lawyers,  who  have  any  experience  in  criminal  practice, 
well  kiftow  how  dangerons  it  is  to  take  any  prisoner's  confession 
of  gmH  against  himself,  even  though  it  appear  to  have  been 
made  voluntarily  ;  and'  oertaihly  if  this  be  so  in  England,  as  it 
is,  I  dlink  I  may  venture  to  say  it  is  not  less  so  in  this  country. 
At  any  rate,  inaemuch  as  in  this  case  the  only  foundation  upon 
which  the>  verdict*  of  guilty  can  stand  at  all,  is  that  which  is  f  ur-^ 
mshedby  the  words  of  the   prisoner  herself,  and  as  the  prisoner 
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187S      has  made  two   perfeofcly  distinct  stasements    with  r^^ard  to  iha^ 
Qusi^      matter  of  the  crime  with    which  she  ia  chai*g^^   it  is  especially 
^*         ineambent  upon  the  Conrt  to  weigh  well    the  relatire  credibility 
of  these  two  statements  before  it  takes  one  in    preference  to  the* 
other,  and  on  the  footing  of   it  passes  that  sentence   of  tho^  hiw, 
which,  if  once   carried  oat,  admits  of   no  possible  re-calL'    I  aim' 
by   no  means  myself  prepared  to  say  that  if  £  had    been  cailled 
upon  to  judge  of  the  facts  of  this  case  in  the  first  instance  on  tbe' 
materials  only  which  are  on  the  record,  I  should  not  have  takbn 
the  second  statement  of  the  prisoner  as  being  probably  more  near 
the  truth  than  the  first  one.    I  have  already    given   reasons  tdr 
l^inking  that  the   evidence  of  the  two  brothers*  with  regard  to^ 
die  original  confession,  as  it  stands  on  the   record,  does  nofc  diaK' 
dose/ at  any  rate,  all  the  real  facts.   It  appears  to  me   that  the 
statements  of  these  men    on   this  point   ought  ta  have  beeik 
scrutinised  with    the   greatest  oare^    and  the    cenfessfOtt  made 
before   the  Magistrate  ia   accordance  wttbthem,  received  rniUk- 
great  suspicion.    But,  however    this  may  b^,  I  find  from  ibcKdu- 
ments,   which  were  not  produced  before    the  Oaurb  of    ^firoidtt 
(and  which  I  look  at  because   they  tell  in  favor  of  the  acot^itod)^' 
materials  which  go  very  tat  indeed,  as  it  seems  to  m^j  t(>  ierid&t' 
it  probable   that  the  prisoner  in  administering  to    heir  litdbflciicr 
some    ingredient  in  the   rioe,  may  have   done  so  without    the 
intention  of  poisoning  him.    There  i^r   among   ike  dodtanenM' 
which   have  come   up  to  us  a  letter  from   the  Givil  Suif^eon  ot' 
Pinagepore,  in  Which  he  states  that  h^  had  eacamiiied  theperMRifiH 
of  both  the  prisoner  and  of  Majnoo,  aind  that  he  fotmd  that  Uie' 
prisoner  herself  was  suffering  from  venereal  disease  .fa  a  wrew 
fonUf  while  Majnoo  was   entirely  free  from  any    tvace  of  it    i? 
cannot  myself  understand  why  in  the  interast  of  |nsttee  the  evi*--' 
dence  of  the  medical  gentleman,,  who  was  able  to  depose  to  enph 
facts  as  these,  was  not  taken  at  the  trial  in  the  SesE^ne  Oomst.  Ifcr 
goes  to  my  mind  almost  conclusively  to  show  that  there  wae  no* 
such   thing  as  an   intrigue  going  09  between  ^  tbe  prisoner  and 
Majnoo ;    and  if  so,  as   there  is  no  syuggestion  ,  made    ae^  1  to  the 
source  from  whioh  the  prisoner  could  have  contracted  her.d^tease. 
the  inference  is  not  very  far  to   reach  that  it  had   been  jMlt^tft^V 
upon  her  by  her  husband.    Thea»  I  think,  when  we  come^  so  far 
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9m  (liisjt  we  find  very  good  reason  {or  preferring  tba  statement  187S 
wkich  the  prisoner  made  in  Court  as  to  tke  reasons  for  her  Qujiia 
adminfstering  something  to  her  hasband  in  the  rioei  to  the  g![^ 
confession  which  she  made  before  the  Magistrate.  The  Judge 
says  that : ''  Before  this  Court,  the  prisoner  admits  mixing 
some  medicine  with  her  husband's  food,  but  qualifies  her 
conf essiont  so  far  as  to  say,  she  gave  it  him  to  cure  his  veneral 
disease.  If  she  gave  him  the  medicine  for  such  a  pnrpose» 
she  would  not  have  administered  it  in  a  secret  way  with  her 
husband's  foodj  and  without  his  will  and  permission/'  It  seems 
to  me  that  it  was  rather  hard  upon  the  prisoner  to  say  that 
«he  "  qualified  her  confession  so  far/'  and  so  'on  ;  when  in 
truth  this  was  no  confession  at  all,  but  merely  a  statement,  which 
fk  ymded  the  guilt  if  it  was  to  be  believed.  And  I  do  not  feel 
with  the  same  foiM,  as  the  Sessions  Judge  seems  to  have  done, 
the  im|>robabi^ty  of  the  wife,  under  the  circumstances  which 
ahe  mentions,  administering  the  medicine  in  secret,  that  is  to 
81^9  secretly  as  regards  her  husband.  There  might,  I  think,  be 
conceived  very  many  reasons  why  she  should  be  disposed  to 
IBEiake  him  try  a  remedy  which  she  believed  in,  and  which  she 
might  know  he  would  not  himself  voluntarily  take.  We  do  not 
at  this  moment  know  what  was  the  ingredient,  the  article 
actually  administered.  I  suppose  that  taking  the  evidence  of 
the  two  brothers  as  to  the  phenomena  exhibited  by  the  sufferer 
altmr  eating  the  food,  any  one  might  reasonably  come  to  the 
cenckision  that  the  man  had  died  in  consequence  of  something 
which  had  acted  as  an  irritant  poison  to  him.  But  I  think  it  is 
very  unfortunate  that,  were  even  the  very  first  step  which  is  to 
be  taken  in  the  case,  is  a  step  of  this  kind,  the  Court  was  not 
aided  by  the  evidence  of  an  expert,  namely,  of  the  medical  man, 
who  seemingly  was  accessible,  and  whose  evidence  might  have 
been  taken.  There  is  not  even  any  proof  on  the  record  that  the 
reason  why  no  poison  was  found  was  that  which  was  given  by 
the  Judge.  The  whole  of  that  part  of  the  case  is  left  in  perfect 
obscurity  as  far  as  the  record  indicates,  and  the  consequence  no 
doubt  is,  as  the  Judge  admits,  that  the  Sessions  Conrt  had  to 
determine  this  momentous  issue  of  life  and  death  upon  about 
the   most   meagre  materials   that  could  be  well  conceived.    It 
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^^7>  ttppeard  to  mo  t&at  in  this  (itafee  of  thiugp  it  wad  ctearty  a  jart 
qvumk  coufise  toparsao  that  tho  Court  sboatd  gfive  tb^  unfortliiiat^i 
g^*^^      pH£f(mer  the  benefit  of  the  nncertaintj)  and  acquit  her. 

The  case  now  comes  up  to  ns  under  the  proTisiotis  of  th^ 
Criminal  Procedure  Code  for  confirmation  of  the  capital  sen- 
tence>  and  we  therefore  have  the  power  of  passing  that  s/entencd 
which  we  think  ought  to  have  been  passed  by  th^  SessiCnd 
Coiirt.  It  ^eems  to  me  that  the  prisoner  ought  to  have  t)eoii 
acquitted/ and  I  thinks  therefore^  that  the  sontetice  ahd  the  con- 
viction must  be  set  aside^  and  the  prisoner  acqttitted. 

A  1N8L«,  J.— I  concur  in  acquitting  the  prisoner.  Ttert  id 
no  doubt  that  shortly  before  the  death  of  Gani^  she  administered 
to  him  some  drug  which  had  the  effect  of  causing  his  death^  but 
it  does  not  appear  that  she  administered  the  drug  with  knf 
guilty  intention  or  knowledge  that  administeAng  the  drug  waA 
imminently  dangerous.  If  we  are  to  believe  the  fit^t  confessibn 
before  the  Magistrate^  not  doubt  there  was  guilty  ittentiOn  j  biit 
the  second  statement  which  she  made  before  the  Judge,  that  she 
administered  the  drug  to  cure  her  husband^  is  probably  the  true 
one.  In  saying  this,  1  rely  on  the  report  of  the  medical  ofltoef 
who^  as  has  been  pointed  by  my  learned  brother,  stiodld  have 
been  examined  in  this  case,  l^he  circumstances  that  he 
describes  are  entirely  consistent  with  the  second  statement  made 
by  the  prisoner^  and  I  do  not  think  that  the  evidence  of  the 
brothers  as  to  her  confession  immediately  after  the  death  of  hel* 
husband  is  to  be  taken  as  of  any  weight.  It  is  not  probabid 
that  she  would  administer  poison^  and  then  the  momeiit  that  her 
intention  had  been  carried  out^  and  her  scheme  for  freeltig  her^ 
self  from  the  husband  and  enabling  herself  to  carry  on  the 
tHtrigue  wich  Majnoo  had  become  successful,  that  she  would 
expose  the  whole  mattar  to  the  brothers,  unless  some  very  cogeni 
means  of  compulsion  were  applied  to  her.  They  say  nothing 
about  the  means  employed  to  induce  her  confession,  and  it  ia 
very  probable  that  they  have  amplified  any  admission  that  was 
made^  As  the  matter  stands  I  am  by  no  means  prepared  to  accept 
the  statement  which  was  made  before  the  committing  officer  in 
the  first  instance  as  sufficient  to  warrant  a  conviction  for  murder. 

Conviction  set  aside. 
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Before  Sir  Bickari  OoucH,  ^t.,  OKief  Justice,  cmi  Mr.  Jusiiee  Ainslie, 

MOSSAMATDOORaA  BIBBE  and  anotAie  (DbIbhdahts)  t^.  JANAKI      At^!  7. 
PBRSHAD  (Plaihtot)*  — 


Sindu  Latd'-Mitdhshara-'TnherUanee'-Siieeesiion. 

k  brother's  daughter's  son  saooeeds  M  heir,  under  the  Mitakshara,  iki  the 
Wbsenoe  of  nearer  heirs. 

TttK  fleets  of  this  case  were  as  follows  : — Zorawup  Sing  had 
two  sons,  Bogoonath  Sing  and  Boodnath  Sing.  Rogodnath  Sing 
had  two  sons,  Bishnath  Sing  and  Sheonath  Sing  (neither  of 
whom/according  to  the  plaintiff's  case,  left  any  legitimate  sons) 
End  a  daughter  by  name  Sheo  Baee.  Sheo  Daee  left  a  son,  the 
plaintiff.  The  plaintiff  stated  that  the  property  of  Boodnath 
$ing,  after  Boodnath's  death,  Went  to  his  widow  Man  gla  Bibee^ 
who  died  childless,  and  that  consequently  the  plaintiff  became 
entitled  to  the  same;  bat  that  one  Tulsiram,  whose  mother  was  a 
servant  of  the  family,  took  Wrongful  possession  of  the  property 
ftod  that  after  his  death  the  property  was  taken  possession  of 
by  his  widow,  the  defendant,  Doorga  Bibee.  Hence  the  plaintiff 
brought  this  suit  to  establish  his  right  to  succeed  to  the  pro- 
perty as  a  brother's  daughter's  sou  under  the  Mitakshara  law, 
and  to  set  aside  a  certain  alienation  in  faror  of  one  Piroot  Coon- 
War,  one  of  the  defendants  in  the  case.  Doorga  Bibee*s  defence 
among  other  things  was  that  Tulsiram,  her  late  husband,  was 
tt  legitimate  son  of  Bisnath  Sing  by  a  second  wife,  Mussamut 
BadamoO)  and  that  therefore  he  was  the  rightful  heir  to  Bood- 
nath, being  a  brother's  son.  The  Subordinate  Judgo  consider. 
ed  that  Tulsii*am  was  Bishnath's  legitimate  son,  and  dismissed 
the  sait.  Ou  appeal  the  Judge  came  to  an  opp  osite  conclusion 
«ad  passed  a  decree  in  favor  of  the  plaintiff . 

•  Special  Appeal,  No.  142  of  1873  from  a  decree  o?  the  Offioiatinp  Additiona 
ittdge  of  Paina,  dated  the  30th  Jaao  1871,  reversmg  a  docreoof  th'J  Offioiatinn 
Subordinate  Jadge  of  tUat  di8trict>  dated  the  ItSth  of  February  H7t 
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The  following  passage  occurred  in  his  judgment  :^- 

"  To  my  m'nd  they  (certain  doonments  filed  in  the  case)  make  it 
clear  that  Bishnath  Sing  sold  to  Juggemath  Pershad  and  Mnngla 
Bibee  some  property  (that  purchased  by  the  latter  with  others  forming 
the  subject  of  the  present  suit) ;  that  before  their  names  oould  be 
entered  in  the  Collector's  raster,  he  died ;  and  that,  in  order  to  get  the 
mutation  of  names  settled,  Bukman  Bibee,  a  wife  of  Bishnath  Sing, 
appeared  and  aoknowledjced  the  sale-transaction,  but  not  so  Tulsiram." 

.The  defendants  appealed  to  the  High  Court, 

Baboo  Kaliprosono  Butt  for  the  appellants  contended  that  a 
brother's  daughter's  son  is  not  entitled  under  the  Mitakshara  to 
succeed — Illiaa  Coonwut  v.  Agund  Rai  (1.)  If  he  was  heir 
under  the  law,  he  would  not  have  been  omitted  from  the  enu- 
meration of  cognates  in  c.  2,  s.  6,  art.  1  of  the  Mftakshara.  It 
is  not  clear,  from  the  judgment  of  the  Court  below  whether  the 
whole  of  the  property  was  Mungla  Bibee's  stridhan  or  not. 
What  she  purchased  was  of  course  her  stridhan.  The  portion 
acquired  from  her  husband  also  must  be  considered  as  her 
stridhan,  and  must  go  to  such  persons  as  would  be  entitled  to 
take  her  stridhan  under  the  law  ;  1  Macnaghten's  Hindu  Law, 
pp.  88  and  39. 

Mr.  B.  E,  Twidale  for  the  respondent.— The  plaintiff  is 
entitled  to  succeed  as  a  bandhu  or  cognate.  Bandhu  is  defined 
to  be  one  who  is  sprung  from  a  difforont  family,  but  connected 
by  funeral  oblations ;  Colebrooke's  Mitakshara,  c.  2,  s.  5,  art.  3  ; 
and  by  art.  1,  s.  6,  of  the  same  chapter,  cognates  are  heirs. 
The  plaintiff  could  ofiEer  pind  to  Rogoonath,  his  maternal  grand- 
father, and  to  Zorawur,  his  father,  and  to  Zorawur's  father.  By 
offering  the  cake  to  Zorawur,  he  confers  benefit  oh  his  son 
Boodnath  Sing.  This  point  was  fully  discussed  before  the 
Full  Bench  in  Amrita  KimariDebiv.  Lahhinarayan  Chucher^ 
butty  (2),  which  was  a  case  of  a  sister's  son.  It  was  laid 
down  in  that  case,  on  the  authority  of  Menu,  that  a  sister's  son 
is  like  a  son's  son.  The  case  of  Ilias  Coonwur  v.  Agund  Rai  (1) 
is  not  supported  by.  any  authority.  The  omission  of  the 
brother's  daughter's  son  from  the  enumeration    of  cognates  in 


(1)3  SeLRep.,  37. 


(2)  2  B.  L.  R.,  F.  B.,  28. 
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c.  2,  s.  6,  art.  1^  is  not  material,  because  it  lias  been  held  by 
the  Jadicial  Oommitte  in  Oiridhari  Lai  Roy  v.  The  Oavern- 
memt  of  Bengal  (1),  and  by  this  Court  in  Amrita  Kumari  Behie  v. 
Lakhinarayan  Ohuckerhutty  (2)  that  the  enumeration  there 
given  is  not  exhaust've.  In  Giridhari  Lai  Roy  v.  The  Govern- 
mentof  Bengal  (I),  the  Judicial  Committee  notice  the  case  of 
Ilias  Coonvmr  t,  Agund  Rai  (3)  and  overruled  it.  Property  which 
has  come  to  a  widow  from  her  deceased  husband  goes  to  the  heirs 
of  -the  husband  after  the  death  of  the  widow — Chowdhry  Bho- 
lanath  ThaJcoor  v.  Mussamut  Bhaghatti  Deyi  (4).  There  are 
several  cases  to  show  that  property  acquired  by  a  woman 
does  not  on  her  death  go  to  her  heirs — Gohardhun  Nath  v. 
Onoop  Boy  (5)  and  Punchanund  Ojhah  v.  Lalshan  Misser  (6)' 
Property  acquired  by  a  woman  by  inheritance  is  not  to 
be  classed  as  atridhan^^Sengamalathammal  v.  Valaynda  iftu 
dali  (7).  It  must  therefore  go  to  her  husband's  heirs.  But 
here,  the  property  claimed  in  the  suit  was  treated  throughout 
as  that  of  the  husband,  Boodnath  Sing. 


1872 


Mussamut 

DOOROA 

BiBBB 

V. 

Janki. 

PKBfiRAD. 


Baboo  Kaliprosono  Dutt  in  reply.— The  contention  that, 
because  the  sister^s  son  succeeds,  therefore  a  brother's  daughter's 
son  must  succeed  is  not  correct.  A  sister's  son  is  a  nearer 
relative  and  succeeds  for  the  reasons  given  in  Amrita  Kumari 
Debi  V,  Lakhinarayan  Chuckerhutty  (8).  According  to  that 
case,  a  sister's  son  is  a  aajiinday  and  such  as  he  succeeded ; 
but  a  brother's  daughter's  son  is  not  a  sapinda.  ITie  sister's 
son  was  not  allowed  to  succeed  merely  on  the  ground  that  the 
enumeration  of  bandhus  in  the  Mitakshara  is  not  exhaustive. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.  J. — Three  objections  were  raised  in  this  special 
appeal  on  the  part  of  the  appellant ;  the  fir^  was  that,  on  the 
plaintiff's  own  showing,  there  was  a  nearer  heir  to  Boodnath 


a)  1  B.  L.  R.,  P.  C,  44, 

(2)  2  B.  L.  R.,  F.  B.,  28 

(3)  3  Sel  Rep.,  37. 

(4)  7  B.  L.  R.,  93. 


(5)  3  W-  R.,  105. 
(6;  Id.,  140, 

(7)  3  Mad.  H.  0.  Rep.,  312. 

(8)  2  B.  L.  R.,  F.  B..  28.  See  pp.  32,  aa 

of  the  report. 
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Sing  than  the  plaintiff^  as  one  of  the  witnesses  bad  mentioiied 
in  bis  deposition  that  there  was  a  sister's  son,  who  might  be 
entitled  in  preference  to  the  plaintiff.  Bat  we  thooght  and  said 
dnring  the  argnment  that  we  conld  not  take  this  mention  of  the 
sister's  son  as  a  fact  that  was  found  by  the  Court,  and  conld  not 
act  upon  it«  We  are  to  deal  with  the  ease  upon  the  facts  found 
by  the  lower  Appellate  Court ;  that  objection  therefore  could 
not  be  allowed  to  be  raised. 

i^nother  objeciioa  was  that  the  property ,  which  was  the  sub- 
ject of  the  suit,  was  not  tixe  property  of  Boodnath  Sing,  but 
of  his  widow  Mungla  and  her  stridhan,  and  a  passage  in  the 
judgment  was  referred  to  in  support  of  this  view.  But  it  is  clear, 
notwithstanding  that  passage,  that  the  lower  Appellate  Court, 
and  indeed  the  parties  also  in  the  oourse  of  the  suit,  treated  the 
property  in  question  as  that  of  Boodnath  Sing,  and  the  ques- 
tion in  the  suit  being  who  was  entitled  to  it  as  heir,  it  is  certainly 
possible  that  the  circumstance  mentioned  in  the  judgment  of 
the  purchase  of  some  portion  of  it  by  Mungla  might  have  been 
explained.  That  objection,  therefore,  could  not  be  allowed  to  be 
taken. 

The  only  question  that  remained  was  whether  the  plaintiff 
being  a  brother^s  daughter's  son  could  inheirit  the  property,  and 
that  is  settled  by  the  decisions  of  the  Privy  Council  in  the  case 
of  Oiridhari  Lai  Boy  v.  The  Oovemment  of  Bengal  (1)  and  of 
a  Pull  Bench  of  this  Court  in  Amrita  Kumari  Vebi  v.  LaVhi" 
narayan  Chuckerhutty  (2),  where  it  was  held  that  the  enumera- 
tion of  handhus  in  art,  1 ,  s.  6,  c.  2  of  the  Mitakshara  is  not 
to  be  considered  exhaustive.  That  being  so^  there  is  no  ground 
for  saying  that  a  brother's  daughter's  son  cannot  inherit  in 
the  absence  of  any  nearer  heir ;  and  as  it  is  not  found  in  this 
suit  that  there  is  a  nearer  heir,  the  plaintiff  is  entitled  to  a 
decree. 


The  appeal  must  be  dismissed  with  costs. 


Appeal  diswifsi. 


0}1B.L.  R.,P.  C,44, 


(2)  2  B.  L.  R.,  P.  B.,  28. 
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Before  Mr,  Jubtice  L,  S*  JacJcson  and  Mr.  Justice  B/litier. 

1873 
The  BOMBAY  BURMAH  TBADTNG  CORPORATION,  LIMITED         Jan.  23. 

(DBfBMDANTa),  V.  MIRZA  MAHOMED  ALl  SHEBAGBE  (Puanriyp)  • 


JuriedietUm  of  SrUieh  Mumcipal  Courts  Act  of  Btate-^TUU  to  Timber-^ 
Oonfiecaiion  by  Oov^mor  of  foreign  SicUe—Meaaure  of  Damagee. 

The  plaintiifiC  bronght  a  saifc  at  Tonghoo  in  British  Barmah  to  recover  possession 
of  bertain  timber,  which  he  alleged  the  defendants  had,  wrongfnlly  and  in  collns- 
ion  with  the  Burmese  Governor  of  Ninghan,  taken  ont  of  his  possession  In  fore^ 
territoiy  and  removed  to  Tonghoo.  The  defendants  stated  i^t  they  had  acquired 
the  timber  from  iheOovemor  of  Ninghan  in  terms  of  an  agreement  between  them 
and  ^le  Burmese  Government.  It  appeared  that  the  Governor  of  Ninghan  had 
oonfiseated  the  plaintiff's  timber  in  oentravention  of  a  rojal  mandate.  After  the 
institation  of  the  suit,  the  defendants  removed  the  timber  from  Tonghoo  to  £an-^ 
goon.  Hddf  that  a  British  Municipal  Court  might  enquire  into  the  character  of 
the  aot  of  theOovemer  ofNinghan,  and  was  not  bound  to  accept  it  as  an  act  of  State. 

TheCourt  below  baving  fi^ed  the  price  of  the  timber  at  Rangonn  as  the  alterna- 
tive damages  in  Case  af  non-delivery,  the  High  Court  refused  to  interfere  with 
such  award. 

Thib  wfts  a  snit  broi^t  in  the  Oonrt  of  the  Assistaiit  Gommia- 
Biener  aft  Tonghoo  for  the  reoovery  of  65  logs  of  teak  timber  or 
iheir  valae.  The  plaiatifl  alleged  that  the  logs  irere  part  of 
large  namber  felled  or  purchased  by  him  nnder  and  during  th^ 
oontinnance  of  lioenses  to  work  the  Ninghan  forest  granted  to 
him  by  the  Burmese  GoTerament,  and  for  which  he  had  paid  it 
more  than  Rs.  24,000.    The  logs  bore  his  hammer-marks. 

On  the  16th  July  1867,  Messrs  Darwood  and  Ooldenbergh, 
acting  as  agents  or  trustees  f  or"  the  del endants«  obtained  from  th  o 
King  of  Burmah  a  lease  of,  or  license  to  work,  the  Ninghan  fores^ 
for  tovr  years  from  October  1867*  The  teaee  contained  no  men. 
tion  of  prerions  licensees,  but  it  prohibited  the  export  of  cer- 
tain descriptions  of  timber  from  the  King's  territories  by  any  per-> 
sons  other  than  the  defendants*  On  the  11th  November  1867 
Darwood  and  Ooldenbergh  obtained  a  supplementary  grant 
which  empowered  them  to  buy  up  timber  felled  before  the  time 
of  the  commencement  of   their    lease  at  Rs,  2  less  than  its  mar^ 


•  Regular  Appeals,  Nos.,  67  and  68   of  1872,  from  the  decree  of  tha 
Beorder  of  Rangoon,  dated  8th  January  1872* 
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^1873       ket-valae,  provided    howaver    fchafc,  if  they  failed  to  bay  it,  the 

Tub  Bombay  Owner  should  bo  at  liberty  to  sell  it  as  they  pleased.     On  hear- 

TBADfNo     ^^S  ^^  *^®  defendants'    lease,    the  plaintiff  got  a  royal  mandate 

CoRPoa4TioK,  from  the    Eling   of  Bnrmah,    the  effect    of  which  was  that  the 

V,  °'     defendants  shonld  be  at  liberty  to  take  the  plaintiff's  good  timber 

Mahomid  Am  ^^  ^^^  '^*®®  *^^®^  ^*^  agraed  to  pay  for  timber  in  their  contract 
SHutAOBB.  with  the  King,  and  that  they  should  haye  the  optien  of  taking 
the  plaintiff's  inferior  timber  at  Rs.  2  less  ;  bat  in  case  they  fail- 
ed so  to  take  it,  that  the  plaintiff  should  be  entitled  to  sell  his 
timber  without  let  or  hindrance.  This  mandate  was  forwarded 
to  Ninghao,  and  there  read  aload  in  the  presence  of  the  Woon 
or  Governor,  Darwood,  and  th3  other  persons  interested.  Imme-^ 
diately  after  its  receipt,  the  Wooo,  as  the  Recorder  foand, ''  oom-^ 
menced  a  series  of  illegal  and  oppressive  acts  towards  the 
plaintiff,  to  which  Darwood  was  privy,  if  he  did  not  instigate 
them,  in  order  to  drive  the  plaintiff  away,  or  compel  him  to  part 
with  his  timber  for  what  he  co  aid  get  for  it."  Ultimately,  the 
Woon  confiscated  the  plaintiffs  timber,  caused  his  own  marks 
to  be  placed  upon  it,  and  transferred  the  property  in  it  to  the 
defendants,  who  had  previously  received  formal  notice  of  tiie- 
plaintiff's  claim.  Thereupon,  the  plaintiff  brought  the  present 
suit  alleging  in  his  plaint  that  the  defendants  had  wrongfnlly^ 
and  in  gross  collusion  with  the  GU)vemor  of  Ninghan  taken 
the  timber  oat  of  his  possession  in  the  foreign  jurisdiction,  and 
removed  it  into  British  Burmah,  and  that  the  timber  was  then  at 
Tonghoo.  After  the  institution  of  the  suit,  the  defendants  farther 
removed  the  timber  from  Tonghoo  to  Rangoon,  and  they  alsa 
succeeded  in  getting  the  suit  transferred  to  the  Court  of  the  Re- 
corder of  Rangoon,  notwithstanding  that  nearly  aJl  the  witnesses 
resided  at  Tonghoo.  The  defence  raised  by  the  def^dants,  wa» 
that,  under  the  agreement  or  license  of  the  15th  Jnly  lS67j. 
they  alone  were  entitled  to  work  and  bring  out  timb^  from  the 
forest  of  Nioghan  ;  that  the  logs  in  dispute  had  been  purchased 
by  them  from  the  Governor  of  Ninghan  in-  terms  of  the  said 
agreement,  and  that  they  never  had  been  the  property  of  the 
plaintiff.  They  also,  daring  the  coarse  of  the  suit,  objected  ta 
the  jurisdiction  of  the  Court,  but  the  objection  was  overruled  ou 
the  authority  of  the  opinion    expressed    by    the  High  Court  ia 
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Saya  Loo  r.  Nga  Paw  Loo  (1).   At  the  trial  issaes  were  fixed,  of        1873 
which  cbe  first  was  '*  whether  the  plaintiff  is  entitled  to  recover  th«  Bombay 
from  the  defendants  the  65  logs  of  timber  specified  in  the  plaint     ?5^^ 
or  the  Talae  thereof.''  Cobpobitioit 

The  Recorder  passed  a  decree  in  the  plaintiff's  favor,  fixing  i!" 

the  alternative  damages,  in  case  of  non*delivery,  at  Rs.  50  a  mahombdAu 
log,  which  was  the  market  rate  at  Rangoon.  Bhcbaoub. 

The  defendants  appealed  to  the  High  Court. 

The  AAtfocaU-General,  cffg.  (Mr.  Paul}  and  Mr.  Woodroffe 

for  the  appellants. 

Mr»  Evans  and  Mr.  Jfocroafor  the  respondent. 

The  Adwcate-Oensral. — The  first  issue  is  too  vague.  The 
plaintiff  has  not  established  his  title  to  the  timber ;  the  mere 
fact  that  the  logs  bore  his  marks  is  not  sufficient  evidence 
of  title-^nadden  v.  Todd,  Flndlay  and  Oo.  (2  j.  The  defend- 
ants acquired  the  timber  from  the  Woon»  who  had  confiscated 
it  in  hid  official  capacity  ;  whether  or  not  the  confiscation 
was  wrongful  is  immaterial ;  it  was  an  act  of  State,  and' 
as  such  not'cogntssabte  by  the  Municipal  Courts  of  a  foreign 
country;  see  Forsyth's  Cases  and  Opinions,  p.  86— Bwron  v* 
Denman  (3),  The  Secretary  of  State  in  Council  of  India  v, 
Kamachee  Boye  Sahaba  (4),  and  The  Baj  ih  of  Ooorg  v.  The  East 
India  Company  (5).  The  damages  have  been  wrongly  estimated. 
The  proper  measure  of  damages  was  the  value  of  the  timber  at 
Tonghoo  when  the  suit  was  brought,  and  interest  for  the  time  it 
was  detained.  If  it  were  otherwise,  a  person  wrongfully  dis- 
possessed might  lie  by  until  his  property  had  been  improved  by 
the  labor  or  at  the  expense  of  the  wrong-doer,  and  then  claim 
it  at  the  enhanced  value — Jegon  v.  Vivian  (6).  In  any  case  the 
plaintiff  ought  not  to  have  recovered  more  than  the  market-value 
at  Rangoon  after  deducting  the  expense  incurred  in  removing 
the  timber  from  Tonghoo. 

(1)  6  W.  R.,  Civ.  Ref.,4.  (5)  2.9  Bear.,  300. 

(2)  7  W.  B.,  286.  (6)  40  L.  J.  Ch.,  389 ;  see  p.  395 ;  S.  C* 

(3)  2  Bxch.,  167.  L.  R.,  6  Ch »  742. 

(4)  7  Moo.  L  A..  476. 
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^873  Mr.  Bvcma  for  the  respondent.— »Tbe  evidence  shows  that  the 

Thb  Bombay  marks  on  the  timber  are  evidence  of  ownership.    It  cannot  be 

TiADiHo     <^Qtended    that  every   act  of  a  poblie  officer  is  an  act  of  Slate* 

^""SS^Jm"  See  The  Secretary  of  State  in  Council  of  India  V.  Ka/niachea 

«.         Boye  Sahaba'{l),  as  to  what  conststutes  an  act  of  iState.    The. 

HAHOMRD^At  damages  were  properly  estimated. 
fiHsiuasi. 

Mr.  Macrae  on  the  same  side.'-^Tbe  confiscation  of  the  plaint-^ 
ifPs  timber  by  the  Woon  was  in  direct  contravention  of  the 
royal  mandate,  and  cannot  therefore  be  considered  an  act  of  State. 
With  rep^rd  to  damages,  if  this  action  had  been  brought 
in  Eos^Iand^  it  Would  ha\re  been  in  trover,  in  which  the  conver« 
sion  would  have  formed  the  gist  of  the  plaintiff's  rights  but  the 
jury  might  haVe  taken  the  nature  of  the  taking  into  consideration 
in  awarding"damages>  and  the  Court  Would  not  grant  a  new  trial 
on  the  ground  that  the  damages  Were  excessive.  In  this  country 
the  Court  is  not  fettered  by  technicalities^  and  can  gWe  such 
damages  as  it  thinks  just,  tf  the  case  had  been  decided  at 
Tonghoo,  the  dam'iges  would  still  have  been  the  value  of  the 
timber  where  it  was  founi.  The  defendant  could  not  claim  to  be 
recouped  the  cost  of  carriage  to  Rangoon ,  that  carriage  being 
tortious :  see  Se  Igwick  on  damages,  p.  564, 


The  Advocaie-Oenerat  in  reply.— *The  Woon^s  act  Was  an 
act  of  State — Mphinstone  v.  Bedreechund  (2).  If  the  title  of 
the  person  who  took  from  the  Woon  can  be  attacked  in  a  British 
Court,  then  an  action  Would  lie  aofainst  the  Woon  himself  if  he 
happened  to  come  within  the  jurisdiction,  the  cause  of  Action 
kaving  arisen  in  foreign  territories  Would  not  bar  the  stlit ;  see 
Saya  Loo  v.  tfga  PavD  Loo  (3).  I  contend  that  a  British  Muni- 
cipal Court  cannot  enquire  whether  or  not  the  act  of  a  foreign 
Governor  was  legally  valid,  since  that  Would  be  taking  cogni- 
IKance  of  an  act  of  State.  If  the  plaintiff's  marks  on  the  timber 
Were  evidence  of  his  ownership,  the  Wooii's  marks  must  equally 
be  evidence  of  the  Woon's  ownership. 

(1)7  Moo.  I.  A..  476.  at  p,  501.  <3)  6  W.  a>  Civ.  Ref.,  4r. 

\2)  1  K&apix,  316. 


Digitized  byLjOOQlC 


VOL.  XO  HIGH  COURT.  34d 

The  judgment  of  the  Ooart  was  delivered  by  ^^^^    _• 

Jackson,  J.— I  think  we  can  have  no  doubt  as  to  what  our  '^^^^^^^^ 
decision  ought  to  be  on  this  appeal.  Tbawmg 

(Sis  Lordship,   after  briefly  stating  the  facts  and  the  first  issue,       limitbd 
contiBuedO— It  18  complained  by  the  Advocate-General,and  I  think       j£,^,^ 
not  without  justice,  that  this  issue  was  too  vague  and  general  in  MahombdAli 
termS;  but  it  has  not  been  shown  that  the  defendants  were  preja-. 
diced  by  the  vagueness.     Each  party  was  represented  by  Coun- 
sel and  agents  who  thoroughly  undet'stood  what  case  they  ha^j 
to  make  ;  and  it  does  not  appear  that  either  party  was  precluded 
from  adducing  any  evidence  which  he^  thought  material  to  his 
case.     The  result  waa  that,  upon  the  evidence  the  Recoder  came 
to  the  oonolusion  that  the  timber  was  shown  to  belong  to  the  plaint- 
ifE,  and  to  have  been  wrongfully  and  without  right  taken  by  the 
dofendantsandonbtedly  witii  the  aid  of  the  person  who  at  that 
time  held  the  office  oi  Woon  or  Governor  of  Ninghan.     Havitig 
c  ome  to  this  finding,  the  Recorder  ordered  possession  of  the  tim- 
ber to  be  delivered  to  tlie  plaintifE ;  and  in  default  of  delivet*y  of 
posseasbn,  that  the  plaintiff  reoover  from  the  defendants  Rb.  50' 
for  each  log,  being  the  price  of  teak  timber  then   prevailing  at 
Rangoon. 

On  appeal  before  us,  the  defendants  take  several  grounds,  on 
the  first  of  which  the  learned  Advocate-General  contends  that ' 
the  plaintiff  has  not  made  out  his  right  to  the  timber  in  suit. ' 
It  appears  to  me  that  the  evidence  on  this  point  is  overwhelming ' 
in  favor  of  the  plaintiff.     The  plaintiff  has  made  out  the  license, 
or  rather  the  gratit  which  he  said  he  obtained  from  the  royal 
authority  in  Burmah,  and  has,  I  think,  shown  that  the  timber  to 
which  the  suit  refers'  was  either  cut  or  purchased  by  him  from 
other  parties  during  the  continuance  of  that  fj;ranl.   ' 

It  is  then  satd  that  the  validitj^  of  the  plaintiff's  title  depends 
upon  the  proof  that  he  paid  to  the  Burmese  Government  the 
amount  stipulated  in  the  grant.  It  seems  to  me  that  this  is 
a  matter  on  the  proof  of  which  the  defendants  are  not  entitled 
to  insist ;  and  that  even  if  they  are  so  entitled,  it  has  been  suffi- 
ciently proved  from  the  account  put  in  by  the  plaintiff,  as  well 
as  by  the  parol  evidence,  that  he  had  paid  from  time  to  time  the 
amounts  stated  into  the  royal    treasury/  and  it  certainly   does 

47 
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187S       not  appear  from  aoythiDg  shown  on  the    other  side  thai   the 

Tbk  Bombay  plaintiff  was  in  aDy  default  on  that  account. 
Tb^^^n^         Then  it  is  said  that  the  defendants  had  in  fact  good  title  to  this 

C«  iPoR»iioN,  timber,  having  acquired  it  from  the  Governor  of  Ninghan,  who 
,;,  in  turn,  had  takeo  it  out  of  tht)  possession  of  the  plaintiff  by  an 

MiRZA  ^qI  Qf  confiscation,  which  confiscation  is  relied  on  as  an  act  of 
jdHEiuGEc  State  such  as  a  British  Court  is  not  competent  to  question. 
The  learned  Advocate-General  contends  that  this  defence 
of  an  act  of  State  being  set  up  on  the  part  of  his  clients,  and  it 
beia^  shown  that  the  person  through  whom  or  by  whose  assist- 
ance the  defendants  had  taken  possession  of  the  timber  was 
the  foreign  local  authority  Governor  or  Woon,  however  oppress- 
ive, or  arbitraryt  or  unjust  the  apt  of  the  said  officer  may  have 
been^  a  Court  of  British  India  ia  not  entitled  to  enquire  into 
the  character  of  that  act,  and  must  accept  it  as  an  act  of  State. 
I  cannot  however  assent  to  this  proposition.  It  seems  to  me 
that,  when  the  defendants  set  up  as  justification  something 
which  they  call  an  act.  of  State,  the  Court  is  bound  to  see 
whether  the  act  relied  upon  is  one  of  tbt^t  character.  Here  it 
js  found  that,  so  far  from  the  act  of  the  Governor  of  Ninghan 
being  ratified  by  or  in  conformity  with  the  will  of  the  supreme 
authority  in  Burmah,  it  was  in  fact  in  express  contravention 
of  the  royal  mandate,  and  to  my  mind  it  is  destitnte  of  all  the 
characteristics  which  one  might  expect  to  find  in  anything  of  an 
act  of  State.  It  does  not  appear  that  any  sentence  or  official 
order  was  issued  under  which  the  expoliatiou,  as  I  must  call 
it,  took  place.  So  far  from  that,  it  appears  that,  in  order  to 
facilitate  the  acquisition  of  the  timber  by  the  defendants,  the 
Governor  commenced  a  series  of  illegal  and  oppressive  acts 
towards  the  plaintiff,  and  to  use  threats  of  charges  alleged  to 
have  been  preferred  against  him  by  one  Abdool  Gunny,  so  as 
to  compel  him  to  leave  the  Burme-se  territory* 

•  We  are  then  told  that  the  placing  of  marks  on  the  timber  by 
the  Woon  amounted  to  an  act  of  confiscation.  It  seems  to  me, 
however,  that  it  was  not  so.  If  the  order  of  the  Gt>vernor  was 
not  an  act  of  State,  and,  as  I  have  already  said,  it  was  not, 
no  more  was  the  imposing  of  the  mark.  I  think  that  the  plaint^ 
iff  has  made  out  his  right  to  the  timber,  and  that  the  defend' 
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anfcs  have  wholly  failed  to  establish  the    proposition  oo   which        ^^^^ 
they  relied.    Farther,  I  may  observe,  as  pointed  oot  by  Mitter,  Thb  Bombay 
J.,  that  the  defendants  in   their  written  statement  never  relied      xbadii«o 
on,  or  referred  to,  the  so-called  act  of  State  ;   and   that  if  they  CompoBATiorr, 
had  done  so,  no  donbt  a  formal  isane  would  have  been  framed  on  v. 

that  point,  and  not  only  the  defendants,  but  also  the   plaintiff,      Mirza 
might  have  had  the  opportunity  of  producing  evidence  such  aa    SnEAacx. 
each  party  thought  fit  to  addace. 

A  further  question  then  has  been  raised  aa  to  the  amount  ot 
damages  allowed  to  theplaintifE  in  the  suit.     It  haabeen  a  matter 
of  complaint  that  the  Conrt  in  awarding  to  the  plaintiff  alternati'vo 
damages  has  given  him  the  gross  value  of  timber  then  prevailiog 
at  Rangoon  without  taking  into  consideration,  and  making  any 
deduction  on  account  of,  the  charges  incurred  by  the  de|endan4^ 
in  removing  the  timber  to  that  place.    The  Learned  Advocate* 
General  has  invited  us  to  lay  down  on  this  sabject  acme  general    ' 
rule  as  to  the   principle    on    which    such    damages  should  be 
assessed.     In  the  present  case  i  think  it  qaite  luinecesaary  that 
we  should  accept    any   such    responsibility.    The  duty  whicb 
the  Court    had   to    perform    under  s.    191  of   the  Oivil  Proce- 
dure Code  is  clear.     '^  When   the  suit  is   for  moveable  property,, 
if  the  decree    be  for  the  delivery    of  snoh  property,  it  shall  also* 
state  the  amount  of  money  to  be  paid  as  an  ahemative,  if  deKvary 
cannot    be    had."     Now,  in  a  case  like  the  present,  the  money 
to  be  paid  as  an  alternative    was    manifestly   the  vahie  of  tho' 
timber  if  that  could  be  dearl}'  ascertained.     At  the  time  of  the 
bringing  of  the  suit,  the  timber  was  at  Tonghoa  It  is  state^and 
no    doubt   truly,    that  the  value    of  the  timber  at  Tbnghoo  is 
considerably  less  than  the  value  of  the  same  at  Rangoon^    The 
carrying    of   the   timber    from    Tonghoo    to    Rangoon  by  the 
defendants  after  the  suit  had  been  commenced,  and  after  the 
defendants  therefore  had  full  notice  that  the  plaintiff  had  taken 
steps  to  recover  his  property,  was  entirely  at  their  own  risk.     If 
the   law    had  not  provided,    as    it  does    in   s.    191,  that  the 
Court  should  state  the  amount  of  money  to  be  paid  as  an  alter* 
sative,  the  decree,  no  doubt,  should  have  directed  delivery    of 
th^  specific  property  decreed  to  the  plaintiff.     Can  it  be  said  in 
that  case  that  the  Court  ought  to  haveorderedtbat^  before  deG  very 
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^^^^       6f  the  thing  to  the  plaintiff,the  plaintiff  do  r^imbarse  the  defend- 
Tbk  Bombat  ants  the  charges  of  bringfing  the  timber  to  Rangoon  t    I  think 
Tradiwo^    ^^^*     ^^  °^u^^  ^^o  ^  borne  in  mind  that  the  difference  between 
^LimSt«d^  the  value  of  timber  at  Tonghoo  and  at  Rangoon  is  not  simply 
V.  ttiade   np   of  the  charges  incurred   in  the  transport   of  it,  but 

MahombdAia  depends  in  a  large  degree  upon  the  wider  market  at  Rangoon 
SHBRAaBB.  ^^^  ijJjq  facility  of  sale.  The  defendants  having,  as  is  shown 
above,  at  their  own  risk  removed  the  timber  from  Tonghoo  to  the 
place  where  the  suit  was  afterwards  tried,  I  think  the  plaintiff 
is  entitled  to  insist  upon  the  delivery  of  it  to  him,  and  in  default 
of  delivery  to  recover  the  value  of  it ;  and  although  1  quite 
aesent  to  the  proposition  of  the  learned  Advocate- General  that 
it  is  not  the  business  of  the  Civil  Court  to  inflict  punishmeni 
on  defendatits,  taking  motives  into  consideration^  I  must  say  that 
we  h&ve  had  sufficient  experience  of  timber  suits  from  Rangoon, 
atid  in  particular  i&nough  is  disclosed  in  the  facts  of  the  present 
c^se,  to  make  it  no  matter  of  regret  that  th^  defendants  sbonld 
be  made  liable  to  pay  heavy  damages. 

I  think  therefore  that  this  appeal  mast  be  dismissed  with  eosts^ 

Appeal  dismissed. 


Brfore  Mr,  Justice  Qlover  cmd  Mr,  JnsHee  MUter, 

g-^         BISTOO  OHUNDEft  BANBaJBE  (PiAiutiFr)  v.  NlTHOBB  MONBB 
JaJ^ryU,  DABBB  aki>  another  (Dwwi^ANta).* 

'  &t^fwCof^Uiimtioiir-^Ii(^mre$t'^ActXXXncf\^^(\y 

L)  suits  foi:  contributioD  it  is  in  the  ilisoiretionof  theCoart  to  allow  or  refotie  inter* 
est  on  tlie  amoaut  olaimed,  whether  there  has  been  awritten  demand  for  it  or  not. 

'  (0  '*  Upon  all  debts  or  sums  certain  if  payable  otherwi8e,th  en  ftom  the  time 
payable  at  a  certain  time  or  otherwise,  when  demand  of  payment  shall  haye 
the  Court  %)elore  'Whit^h  stkoh  debts  or  been  made  In  t^ritin^^so  as  such  demand 
stuns  may  be  rBOovered^  may,  if  it  dmU  shall  give  notSoe  to  the  debt  or  that  inter- 
Uunk  fi^allow  interest  to  the  creditor  at  est  will  be  claimed  from  the  date  of  sooh 
a  rate  not  exceeding  the  current  rate  of  demand  until  the  term  of  payment  ;  pro- 
Interest  froin  the  time  when  such  debts  Tided  that  interest  shall  be  payable  in 
otjnuns  bertftin  were  payable^f  siich  debt  all  teste  in  which  it  is  bow  pa^ble  by 
or  sums  be  payable  by  virtue  of  some  law." 
writtftn  instrument  at  a  certain  time,  or 

*  Special  Appeal,  Ko.  615  of  187^,  from  a   decree  of  the  Subordinate  Judge  o 
£ast  Burdwan,  dated  the  80th  Norember  1871,  affirming  the  dedree  of  the  llltasif 
of  that  district^  dated  the  I5th  O^^ember  1870, 
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Oni  Mbhamayab  Dabee  c^btaiBf d  ^  decree  agftinst  Rakba] 
Doss  Mookerjee,  Bhaggobudty  Cbam  Cbatterjee^  and  Kobe- 
tarinee  Dabee.  Rakhal  Doss  Mookerjee  paid  the  whole  amount 
of  the  decree,  and  sold  hia  right  of  action  to  recover  the  two- 
thirds  thereof  from  Bhaggobutty  Churn  and  Nobotarinee  to 
Bistoo  Chunder  Banerjee.  Bhuggobutty  Chum  died,  leaving 
a  daughter  named  Nithore  Monee«  This  suit  was  instituted  by 
Bistoo  Chunder  against  Nithore  Monee  and  Nobotarinee  for 
recovery  of  the  two-thirds  of  the  amount  paid  in  satisfaction  of 
the  decree  obtained  by  Mohamayah,  with  interest  thereon  froi» 
the  date  of  payment. 

The  defendants  contended  that  the   plaiutiff  was  not    entitled 
to  the  interest  claimed  by  hiuk 

The  Munaif  held  that,  as  no  notice  had  been  gi?ea  under 
Act  XXXII  oE  183.1  ,  and  as  the  plaintiff  had  aljowed  a  period 
of  five  years  to  elapse  before  the  institution  ot  the  soit^  ha  was  not 
entitled  to  recover  interest  from  the  defendants.  He  aooofdingly 
passed  a  decree  in  favor  of  the  plaintiff  for  the  Amount  of  the 
principal  only. 

On  appeal  the  Subordinate  Judge  confirmed  the  deor^  ci  the 
lower  Conrt. 

The  plaintiff  appealed  to  the  High  Court.  , 

Babod  Umbikd  Chwm  Banerjee  for  the  ap{^llant  coobended 
that,  in  a  suit  for  contribution,  no  written  demand  for  interedt 
was  necessary  under  Act  XXXII  of  18S9^  and  tha*  the  plaint- 
iff was  entitled  to   interest-«^olam   Ahmed  Shdk   r.   Beharif 
LM  (1)  and  Lulleet  BUwae  v.  Proeonomoyee  Thesee  (2).     l*he 

(1)  Marsh.  Rep.,  289.  Baboo  VnAika  CTUm  Bo$0  for    tb» 

(2)  Before  Mr.  Justice  L.  8.  Jachstm  and    respondent. 


Ufs 


Bistoo 
Crundbb 
Baxxuwl 

V. 
HlTHOBK 
MOMIB 

Dabic. 


Mt.  Jtuitice  Glover, 

LULLftBl:  BISWaS  {ove  car  rag  Dr 
tsMDAim)  1^.  ?ROSONOBfOTBEDOS- 
SBB  (Fhki^m)  k  AiMTHxtt  (DlftAA 

The  lei  Felumety  1872^ 
Suit  for  C9niHbu^on^l4¥t9fe9t. 


The  indgment  ol  the  Court  was  deli- 
Toredby 


Baboo  Bunghtee  Dhur 
appellant. 


Jackson,  J.— This  waa  a  suit  for  oooi* 
tribntion.    Two   objeotion   were  raised 
in  Spdoial  appeal  j  the  one  being   that 
Bern    for   the    ^tttmst  has  bteen  aUewed,  latboagh  na 
deoMBid  had  been  uade }  the  Seeondis 


*  Special  Appeal  No.  l()57  of  1871,  from  a  deoree  of  the  Additional  Jvdge  of 
Jessore,  dated  the  20th  May  1871,  reversing  a  deoree  of  the  Sadder  Mvnsif  of  that 
distsict,  dated  the  28th  Jane  1870, 
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'^^^       mere  fact  of  there  being  delay  ia  the  institation  of  the  mmk  ia 
BisToo       not  sufficient  to  disentitle  the  platntifl  to  recover  interest. 

Ghundeb 
Banbbjsb 

NiTwoBB         Baboo  Oriah  Chunder  Mookerjee  for  the  respondent  was  not 

MoNBB      called  upon. 
Dabkb. 

The  ladgment  of  the  Court  was  delivered  by. 

Gloves^  J. — The  plaintiff  in  this  suit  was  the  purchaser  of 
a  right  of  action  in  a  contribution  suit  against  certain  parties. 
He  brought  the  suit  and  was  successfnl  in  getting  a  decree 
against  the  defendants  for  certain  sums  to  be  paid  by  them 
severally.  The  present  special  appeal  is  preferred  on  the  sub- 
ject of  interest.  The  Subordinate  Judge  refused  interest  on 
two  grounds  :  first,  because  by  Act  XXXII  of  183»  no  interest 
could  be  allowed,  inasmuch  as  no  written  demand  had  been 
served  on  the  debtor  ;  an<^,  secondly,  because  the  decree-holder 
bad  allowd  five  years  to  elapse  before  making  this  demand  foe 
interest. 

The  first  reason  given  by  the  Subordinate  Judge  is  no  doubt 
wrong,  Act  XXXII  of  1839  not  applying  to  contribution 
guits.  This  point  has  been  ruled  in  the  case  of  Oolam  Ahmed 
Shah  V.  Behary  LoU  (1)  and  in.  the  case  of  In^le&t  Biswas  v. 
Proaonomoyee  Doasee  (3)    But  the  Judge    has   given    another 

that  theiepftratttliabilitesof  the  defend  sent  gpecial   appetlaiit  and    the   ioint 

MUah«¥eD0t  been  aefc  oat  in  the  decree.  ofmerB   with   kirn   <rf   tlie  uz  annu 

On  the   first   p<^pt,    the    reapondent  Bhare»  will  be  deolarM   liable  foriUieir 

addaceaaaaathoritj  thecaaeof  Qolam  six  annas,  and  the  other   defendant  for 

jihm§d  Bhah  v.  Seharif  LoU    (a),  which  Lis  four  annas  share, 
shows  that  it  is  nsnal  to  allow  interest  in       This  is  an  alteration  of   the   deoree 

such  oases,becauae  each  interest  was  ao-  which  might  weU  have  been   madeb^ 

oostomed  to  be  siren  by  the  common  Uw  the  lawerAppeUnteConrt  on  appUcatioa 

before  the  passing  of  the  interest  law.  ta  it  f er  that  pajrpoae,  emd,  therefore^  I 

As  to  the  extent  of    the  shares,    the  think  the  respondent  should    get   hia 

respondent  has  uo  objection  to  the  modifi«  costs  ot  this  Ge«rt. 
oation  of  the  decree  of  the  Court  below        Gi.o?sr,  J.— I  oenoar^ 
in    that   particular.     The    defendant's 

liability,  therefore,  will  be  according  to        (1)  Marsh.  Rep.,  239. 
the  shares  stated,  that  is  to  say,the  pre-        (3)  Ante,  p.  35a. 

(a)  Marsh.  Sep.,  239 
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reason  which  we  consider  a  reasonable  one^  namely^  that  the 
decree-holder  slept  oyer  his  rights  for  no  less  than  five  years 
before  making  his  demand  for  contribatibn»  and  we  dp  not  see 
any  error  in  law  which  would  justify  onr  interfering  with  his 
order.  There  was  no  contract  between  the  parties  to  pay 
interest,  and  there  is  no  rule  of  law  by  which^  in  the  absence 
<^f  such  oontract«  an  award  of  interest  is  made  com pnlsory.  It 
was  within  the  discretion  of  the  Court  below  eith^  to  give '  or 
to  whithhold  interest,  and  there  is  no  ground  for  our  interfering 
with  his  order. 
The  special  appeal  is  dismissed  with  costs* 

Appeal  diamissed. 


I87d 


Bmtoo 
Chunpsk 

V, 

NrrnoBB 

MONBB 

Dabbb. 
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PUBSON  CHDND   GOLACHA    (PtAivmt)   t>-  KAJOORAM   ahd       j}^^^^. 

ANOTfitft  (DBfBNDAliTs).  '  |873 

Fehy.  28. 
Second  New  Trials  SmaU  Cause  CourL  - 


It  is  oomp«tei>t  to  the  Jadge  of  tlie  Caldaita  Small  CaOM  Court  to  gtBat  a  mooBc| 
new  tvial  of  the  Miiie  case. 

TflK  defendan  t  having  pbtf intd  judgment  in  his  favor  in  a 
suit  in  the  Small  Cause  Court,  the  plaintiS  obtained  b  nhw  trial, 
Judgmeot  was  again  given  infaror  of  the  defendant.  The 
plaintiff  [again  obtained  a  rule  absolute  for  a  new  trial,  b«t 
subject  to  the  opinion  of  the  High  Conrt  oa  the  qnesti<>n 
''  Whether  it  is  competent  to  the  Judges  of  this  (the  BmaU 
Cause)  Court  to  gmti  ik  sfcesd.ttew  trial  on  the  same  case/' 

Mr.  Wooiroffe  end  Mr.  PhiUip*  for  the  plaintiff* 
Mr.  Jaehson  for  the  defendants* 

Mr.  PhiUipB. — The  plaintiff  has  obtained  a  rale  absolute  for  a 
new  trial.  Under  these[circumstances  I  do  not  know  who  ought 
to  begin. 
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I87g  Couch,  C.J.— The  rule  was   made    absolute  subject    to  tbe 

PvBfloK  opinion  of  tbis  Court,  the  case  therefore  comes  before  us,  as 
C^aS2a  though'  you  were  now  moving  for  a  rule;  therefore  you  ouglit  to 
begin. 

Mr.  PWmi^ir.— By  ActlXof  1850,s.5»{l),  the  Judges' of  the 
Small  Cause  Court,  "in  every  case  whatever,  -hive  the  power 
•*  if  they  shall  thidk  fit,  to  order  a  new  trial  to  be  had/*  XTnless 
•**  new  triaP^  is  to  be  taken  as  equivalent  to  '*  one  new  trial,'* 
there  is  nothing  to  restrict  the  power.  A  new  trial  is  in  every 
respect  a  distinct  proceeding,  new  evidence  is  gitM,  new  points 
of  law  may  possibly  arise,  and  there  is  a  new  judgment.  There 
appear  to  be  no  authorities  as  to  the  practice  in  this  respect  of 
the  English  County  Courts,  but  the  superior  Courts  undoubt- 
edly have  the  power  to  grarit  a  third  trial— Ohitty's  Archbold's 
Practice,  1534. 

Mr.  JacksM.'^Vhe  Sriaall  Cause  Court  is  an  inferior  tJourt, 
and,  therefore,  cftnnot  grant  a. new  trial^  except  for  in»galarity 
or  fraud,  unless  it  have  an  express  statutory  power — The  King  v. 
The  Mayor  of  Oxford  (2)  ;per  Maule,  J.>  in  Mossop  v.  The  Cheat 
Northern  Eailway  (8) ;  and  The  OreAt  Northerti  Railway  v. 
No88op  (4).  S.  53  of  Act  IX  of  1850  is  in  ^^e^sfl^w.torma 
as  8. 89  of  the  County  Courts*  Act  9  &  10  .Yict.,  c.  95. 
[PoNTlf»x,  J. — ^The  case  of  Mossop  v.  The  Or$at  Northern 
RailiJbdp  (3)  only  shows  that  the  County  Court,  cannot  entertain 
repeated  tiiotibtis  fof  a  new  iriat.]  Th4  case  ishows  t^e  jf^enejral 
principle  that  the  inferior  Courts  cannot  gr^nt  new  trials.  A 
new  trial  in  England  would  "be  Hk<P>)efore^  dljferTO^^ 
whereat  here  tbe  case  wodtd  ble  ti^i4d  over  and  over  agaia  by  the 

(1)  JLdlX  ^M5d  «.  iSa.-^"  ttveff  Bl^f'«^'Ae€l6afi;  W'sbIUd^,in 

order  aad  Jadgtnent  of  any  Court  holden  every  case  whatever^  hsye  tl^epower,  if 

under  this  Act,  ex(^t  Si  ii6fe&  flr4vid«  thej^  Aall  'i^iuk'  At^itlbf\  hew   trial 

ed,  shall  be  final  and  conclusiTe  between  ,  to  ^h«4f^Bl^  ^bi)9^^^<>^q^  ^t}>«7  ^^'^^ 

the  parties ;  but  the  Judges  shall  have  think  reasonable,  and  in  the  meantime 

power  to  non-suit  the  plaintiff  in  every  to  staj  the  proo^mgs." , .      ri 
ease  lu  «Hddi  i»tiltotoiy  *Wbf  siar  <^^^ 

UQtiMB^Fen  toiham,  entiiU^Pf  , either  mi^CH^ii^.Up.'mL      ^  "* 

the  plaintiff  or  defendant  to  tho  Judg.  (4)  17  Id,,  130.                          '-     - 
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MmeJadges*  The  Words  in  8.  53  most  tie  taken  in  their  Wzm 
ordinary  sense.  Had  the  Legislature  intended  to  give  a  power  of  pubson 
granting  successive  new  trials  in  the  same  case^  it  would  have  q^c«^ 
used  the  words  **  new  trials/'  Under  the  Rules  of  Practice  of  the  _  v- 
Oakntta  Small  Chouse  Court,  the  position  of  the  defehdant  is 
different  after  the  first  and  second  trials  :  the  defendonts* 
ddpofiit  mnst  b)  left  in  Court  for  four  days— Rule  56  (1)  ; 
but  if  on  the  new  trial  the  verdict  be  entered  for  the  plaintiff^ 
the  jodgHient  maj^  by  Rule  58  (2),  be  satisfied  at  once  out 
of  the  sum  deposited,  and  the  defendant,  if  he  desire  a  second 
new  trial>  must  mtke  a  fresh  deposit,  [Goi^cH,  C.J — -That  only 
eh  >ws  that  the  rules  did  not  contemplate  a  second  hew  trial 
but  it  will  lK>t  altei^  the  power  if  it  be  given  by  the  Act.]  It 
shows  the  practice  :  there  is  no  reported  case  in  which  a  second 
n^W  trial  has  been  moved  for.  If  a  party  may  obtain  sUcces^ 
sive  new  trials  in  the  same  case,  he  can  saddle  his  opponent  with 
enormous  cost»,  for  the  Judges  of  the  Small  Cause  Court  have 
repeatedly  held  that  they  can  only  give  one  set  of  feed  in  each 
ease  to  attorneys  and  Counsel  engaged.  [Couch,  C.  J.— They  can 
give  a  new  set  of  fees  on  each  new  trial.  Pontii^ex,  J.— The 
Judges  can  put  the  parties  on  terms.]  If  this  Court  holds  that 
the  Small  Cause  Court  can  grant  a  second  new  trial,  it  will  be 
conferring  a  jurisdiction  which  the  Act  does  not  in  express 
words  confer^ 

Mr.  Philips  in  reply^ 

The  opinion  of  the  Court  Was  delivered  by 

Cou€H>  C.  J.*^The  quetsion  Which  has  been  referred  to  UA 
by  the  Small  CauseCourt  is  (reade).     It  appears  that  the  Judged 

(1)  &uU  56.— tf  thd  Coart  ia  of  opi^  the  plaiiliiifl^  the  jiidgmeiit  ikUy  be  sAtis^ 
nioii  that  a  new  trial  should  be  granted^  fied  pro  tanto  out  of  the  8iim  already  de* 
the  plaiiiiiff  sbiUl  proceed  to  set  his  case  posited  for  debt  and  ooets  by  defendant* 
down  for  re-hearing  within  foiirdays,  with  right  ot  exeoation  Against  tho 
unless  some  othertirad  be  granted  by  t^e  goods  or  persoh  of  thO  defehdailt  for  the 
Coart^nd  in  defaUlt,the  defendant  shall  amount  payable  by  the  defendant  over 
be  at  liberty  to  withdraw  his  deposit.  and  above  the  sum   so  deposited  by  hiiii 

(2)  Hide  58i— Ifv  on  the  hearing  of  Uie    in  Conrti 
seooad  trial,  the  Terdict  is  entered  for 

48 
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of  the  Small  Oaase  Court  had  determined  to  graot  a  new  trial 
subject  to  the  opinion  of  this  Court ;  and  we  may  therefore  take 
it  that  they  considered  the  case  was  a  proper  otie  for  a  new  trial. 
The  language  of  s.  53  of  Act  IX  of  1850  ia  certaitdy  efviffi^ 
eiently  large  to  allow  a  new  trial  being  granted  after  a  preribod 
new  trial  [reads). 

.  It  16  reasonable  and  is  rn  accordanoa  with  the  practice  of  the 
Court  in  England  to  ]^raut  a  new  tri^l  after  a  prerions  noW 
trial*  if  it  seems  necesdary  for  the  en&  of  justice.  There  arer 
instances  in  England  in  the  common  Law  Courts  and  in  the 
Cburts  of  Equity  wh^re  more  than  one  new  Mai  baa  beeit 
granted^  it  appearing  proi)er  that  it  should  be  done.  We  tbink 
the  samqr  rule  may  be  applied  here.  We  mnst  assume  that  the 
Judges  of  the  Small  Cause  Court  will  not  exercise  this  powet 
unless  it  appears  to-  them  to  be  right  to  do  so,  and  they  k^^e 
p<ywer  to  impose  such  terms  as  they  may  think  reasonable*  We 
think  the  question  which  has  been  referred  to  us  mast  be 
answered  in  the  affirmative,  that  it  is  competent  to  the  Judges 
of  the  Small  Cause  Court  to  graot  a  second  new  trial  in  the 
6ame  case. 

Dach  party  will    pay  his   own    costs    of  stating  the  case  and 
taking  the  opinion  of  this  Court. 

Attorney  for  the  plaintifif :  Mr.  Carapiet. 

Attorney  for  the  defendants  :  Mr.  BarL 


Before  Sir  Richard  CoUck,  Kt  Chuf  Justice,  and  Mr,  Justice  Poniifez, 
NOBOCOOMAR  DOSS  (DBFBNDAirT)  9.  KB  WAT  A.   MUb  (Phumrmf. 


Feb .  28.      Costs^Aciion  on  Contract — Verdict  for  less  than  Bs^  1 ,000  —  Oertifioa  (e  under 
—  Act  XXVI  of  1864,  8. 0. 


Where  in  aui  ftotlon  in  the  High  Court  fontHed  on  oontraot,  ft  verdfot  was  feand 
for  th0  plaintiff  for  a  aom  less  than  Ba.  1,000,  and  the  Jndge  who  trkd  the  oaae 
awarded  coats  withoat  certifying  tinder  s.  9  of  Aot  XXVI  1864  that  the  action 
was  fit  to  be  brought  in  the  High  Court,  held  that  the  Court  might  supply  the 
omission  on  appeal. 

Appeal  from    a   decree  o£  Macpherson^   J.,  dated  the  aOth 

Augast  1872. 
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The  plftifltiff  sought  to  recover  the  samoi  Ra.  1,811-6-5  fop W78 

tohiuioo   sold  by  him  to  the  defendaat  oa  29th  August    1S71^    Koboooomae 
giTing  eradit  to  the  dofendaut  for  Rsu  200»  which  the  plaintiff       ^^ 
Bfid  itfiapiifl  to  him  on  that  day.    The  defendaat  admitted  tha  KswataUvq. 
tManMrtioii,  hot  said  that  he  paid  the  plaiatiff  Rs.  1,025,  and  not 
Bs.  200  as  stated  by  the  plaintiff.    He  also  claimed  a  balance  of 
Bs.  711-IS,  as  still  due  to  him  on  accoant  of  a  former  transaction 
between,  ttiem.    He  farther  said   that  upon  an  adjustment  of 
aoeottttl,  the  pUuatiff  allowed  him  Rs.  225,  leaving  a  balance  of 
Ra  50,  which  he  admitted  to  be  doe  to  the  plaintiff.    Macpher^ 
aon,  J.,  fdnnd  that  the  defendaut  had  paid  the  plaintiff  Rs.  L025> 
and   not    Bs.    200;    bat    he   gave   the  plaintiff  a  decree  for 
Bs.  711-15,  and  for  Rs.  225,  with  oosts  on  scale  No.  2.    Tho 
defendaikt  appealed. 

Mr.  iiOwe  and  Mr.  Bonmrjee^  for  the  ap(>ellant,  contended 
tiiiU»  the  amount  which  was  held  to  be  due  to  the  plaintiff 
being  lesa  than  a  thousand  rupees,  the  plaintiff  was  not  entitled 
to  his  costs,  as  the  suit  ought  to  have  been  brought  in  th& 
Small  Cause  Court ;  and  that  the  lower  Court  was  wrong  in 
awarding  oosts  to  the  plaintiff  without  certifying  that  it  was  a  fit 
case  to  be  brought  in  the  High  Court  as  required  by  s.  9  of 
Act  XXVI  of  1864. 

Mr.  PhiUipi  and  Mr.  Orsgory^  for  the  respondent,  contended 
that  the  Act  did  not  prescribe  any  particular  form  in  which  a 
Judge  was  to  certify  that  a  case  was  a  fit  case  for  awarding^ 
oosts,  and  that  the  awarding  of  costs  merely  had  the  same  effidc^-* 
as  if  there  was  a  certificate.  They  also  contended  that  if  it  were- 
necessary  that  there  should  be  a  formal  certificate  or  order  in 
accordance  with  the  Act,  the  Appellate  Court  could  supply  t  he- 
omission  by  certifying  that  it  was  a  fit  case  for  awarding  costs,. 

The  judgment  of  the  Court  was  delivered  by 

Couch,  C.J.  (who,  after  affirming  the  decree  npon  the 
findings  of  fact»  continued)— A.n  objection  was  taken  that  th& 
decree   being   for    a  sum   less   than    Rs.  1,000,  the  award  of 
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oosts  was   eiToneoQs^   because    there    was  no  certifieafc^  mider 
NoBooooMAit  8.  9,  Act  XXYI  of    1864.    Now  a  certificate  under  that  soolion 
^  may^  according  to  the  words    of  it^  be  given  at  any  Mine*    Tb^ 

KiWATA  Mva.  words  do  not  require  that  it  should  be  given  impediaMjr. 
It  says  that  oosts  shall  not  be  allowed  unless  the  Jadg«  gives 
a  certificate.  The  case^  then»  is  that  the  learned  Judge  has 
made  a  decree  for  oosts  in  express  terms  ;  he  says  ^*  there 
will  be  a  decree  accordingly  with  costs  on  scale  2 ;"  bi^t  bo 
bas  omitted  to  determine  the  question  whether^!  by  rtaspa  of 
the  difficulty*  novelty  or  general  importance  of  the  caae, 
the  action  was  fit  to  be  brought  in  the  High  Court"  We 
think  that  is  au  omimon  which,  the  case  having  borne  befc^e  us 
in  appeal,  we  are  at  liberty  to  supply ;  and  if  we  coiMiider  that 
the  action  was  fit  to  be  brought  in  Uiis  Court,  we  may^  aoting 
as  an  Appellate  Court,  supply  what  has  been  omitted.  We 
may  determine  any  question  which  it  was  essential  to  deter- 
mine, and  may  certify  that  it  was  a  proper  action  to  be  brought 
in  the  High  Court  We  have  no  hesitation  in  doing  that 
becai^se  we  have  ascertained  from  the  learned  Judge  that,  if  bis 
attention  had  been  called  to  the  necessity  of  a  certificate,  be 
would  have  granted  it« 
The  appeal  mast  he  dismissed  with  costs  on  scale  No.  2. 

Appeal  JUBm$f^  , 

Attorneys  for  the  appellant :  Messrs.  Swinhoe^  liaw  «nd  Cil. 

Attorney  for  the  respondent :  Mr*  CarapieL 
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B^fifre  Mr.  JmHee  Phior  and  Mr.  Jmaike  dmUe. 

liUSSUMM  AT  BIBEB  LUTESFUN  and  avothxb  ^udgmsnt-Dbbtobs)        1878 

V.  RA  JKOOP  SINGH  (Diceot-Holdei).*  J^hy^l^ 

JifmUaihth^Ad  2ir^ia50,«.  iO-^PraeetdAng  to  etrfore^  Decree- ApplUa- 

turn  for  Mevwo. 

An  sppUoatiQii  by  a  deoree-holdar  for  a  review  of  JadgnKnt^frtiot  a  pcooetding 
lo  etilocoo^hii  deoMe  wifhin  a.  8(>  at  Aoc  XIT  of  1069  (!)• 

In  this  case^  the  plaintiff  obtained  a  decree  on  epeoial  apped 
in  the  High  Court  in  1862,  which  affirmed  the  decrees  of 
the  lower  Courts  under  which  the  plaintiff  had  been  declared 
entitled  to  a  portion  only  of  certain  property  claimed  by  him  in 
the  suit.  The  plaintiff  made  various  applications  for  a  review 
of  <tke.  judgment  of  the  High  Court,  all  which  applications 
laSed,  and,  in  June  1871,  he  applied  in  *the  Munsif's  Court  to 
6zo«it9  the  decree  of  1862.  The  Munsif  dismissed  the  applica; 
iion  em  the  ipronnd  that  it  was  barred  bgr  the  law  of  limitation, 
but  his  order  was  reversed  by  the  Subordinate  Judge,  and  the 
defendants  thereupon  appealed  to  the  Hi|^  Court. 

Bfoonshee  Mahomed  Tooiuftor  the  appellants. 

Baboos  Bomesh  Chunder  Mitter  and  Nilmadhuh  Sein  for  the 
respondent. 

Hoonshee  Mahomed  Tooeuf,  for  the  appeHauts^  centred  that 
the  applications  for  review  were  not  proceedings  to  enforce  the 
decree. 

^Ifisoellaaeoas  Special  Appeal*  No.  316  of  187&  from  an  order  of  the 
Judge  of  Patua,  dabed  the  Slst  May,  187^  reyersing  an  order  of  the  Subor- 
dinate Judge  of  that  district,  dated  the  19th  December  1871. 

.  (1)  See  Act  IX of  1871,  Sch.  I,  No.  lOr. 
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^^7^  Baboo  Nibnadhub  Sein  for  the  respondent.— The  applioatioxia 

MuMUMMAT  for  review  were  bond  fide — Bipro  Dosa  Oosaain  v.  Chunder  Seekur 

BiBKB Lcwo.  jjfc^^^^j^  (1).      [AiNSLiE,  J.— There  the  application  for 

V.         review  was  by  the  ja^giiiwtriobtor*    P91AR>  J. — In  this  case 

KajboopSino.  ^^  decree-hojder  was  trying  to  get  a  new  decree.    I^  snch  an 

endeavour  a  proceeding  to  keep  the  original  decree  in  force  ?] 

Where  a  pfauntiff  appeals  from  a  decree  grttnting  him  only  a 

portion  of  the  relief  asked  for,  and  the  High  Court  more  than 

three  years  after  tbc^  original  decree  difmisses  the  appeal^  the 

period    of  limitation  wonld  run   from  the  order  of  dismissal. 

[Phbab^  J. —  In  that  case  it  would  probably  be   held  that  4h^ 

final  decree  affirmed  such  portion  of  the  original  decree  as  was 

in  the  plaintiff's  iavor.] 

The  following  authorities  wore  also  referred  to  by  the  rps^ 
pendent's  pleader :— Thomson  on  Limitation  317^e£«6g;and 
Shaikh  Fuzl  Immam  v.  Doolun  Singh  (2). 

Tb9  iudgmmit  pf  tbe  Court  was  delivered  by 


Phxab,  J.  (who,  af ber  shortly  stating  the  fhotSj.  ttmii^ 
nued). — The  question  now  is  wbetb^  the  appUcation  for  eze« 
cution  made  in  June  1871  is  oris  not  barred  by  the  operatioii 
of  8.  20,  Act  XIY  of  1S59.  The  words  ef  that  eection  ave  z^ 
^'  No  process  of  execution  shall  issue  from  any  Goart  not  ddtaJb* 
lished  by  Royal  Charter  to  enforce  any  jodgmant,  deoree»  or 
order  of  such  Court,  unless  some  proceeding  shall  have  been 
taken  to  enforce  such  judgment,  decree,  or  order,  or  to  keep  the 
same  in  force  within  thvee  years  next  proceeding  the  liapplicatioa 
for  such  execution.'' 

Now  it  seems  to  me  impossible  to  construe  the.various  appli* 
cations  for  review,  whieb  were  made  to  this  Court>  asprooeed- 
faigs  to  enf  oice  the  judgment  of  1862,  or  any  of  tbe  proceeding 
judgments,  or  in  the  alternative,  to  keep  the  same  in  force. 
The  object  of  those  applications  was  distinctly  to  alter  the  jndg* 
ment  which  had  been  obtained,  and  to  procare  a  new  judgmeot 
or  decree  to  be  passed.    It*  appears  to  me  that  we  ei^nnoti  ia 

(1)  Case  No.  583  Qf  1866;,  Mat  May  1867,       (2)  6  W.  R-,  Mis.,  0- 
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commoD  sensOj   say   that   an   endeavour  to  obtain  a  new  and  a       ^^^<^ 
more  favorable  judgment   is    a    proceeding  taken  to  enforce  or  mussummat 
to  keep  alive  the  judgment  which  it  is  thus  desired  to  supersede.  B"*^J^^*"- 

The  Full  Bdnch  decision  in  Bipro  Doss  Goeaain  v.  Chundef  9. 
Seekut  Bhuttacharjee(l)  bad  been  appealed  to  by  the  respondent. 
But  I  see  nothing  in  that  decision  which  tends  in  any  way  to 
support  the  respondent's  case.  There  the  Full  Bench  decided 
that  appearance  by  a  decree-holder  at  the  hearing  of  the  appli- 
cation for  review  in  order  to  oppose  that  applicatioUj  and  to 
•dstaia  the  decree  which  he  had  goti  was  a  proceeding  takem 
for  the  purpose  of  keeping  hia  decree  in  foree.  Ileooms  to  ma 
plain  enough  that  it  was  so.  In  this  instauce  it  is  the  decree* 
holder  himself  1  who  is  making  the  application  for  review,  and 
was  neing  bis  best  endeavours  to  get  the  original  decree  set 
aside,  a  ad  a  fiew  one  made.  I  may  add  that  ob6,  at  any  rat^ 
of  the  applications  for  review  was  rejected  so  far  back  as  1866  ; 
and  in  the  application  which  was  Biade  subsequently  to  that 
date,  no  sort  of  attempt  appears  to  have  been  made  by  the  appli- 
cant to  #how  good  caqse  for  beipg  out  of  time.  That  fact 
alone  would  1^  veiy  far  in  my  opinion  to  show  that  these  vari- 
ous applications  were  not  bona  fde  proceedings  on  tiie  par^  of 
the  applicant.  But  however  this  may  be,  for  the  reasons  I  have 
already  given,  I  think  that  thf  view  w]iioh  was  taken  by  tbei 
MaQsif  in  this  case  was,  oorreotr  and  that  the  Judge  wae,  wrong  in 
considering  that  the  applications  fpr  review  ought  to  be  treated 
as  procQeding;s  falling  under  s.  20  taken  for  the  purpose  of  keep-, 
ing  the  decree  alive. 

I  think  the  execution  of  the  decree  is  barred  by  lapse  of 
time.  The  order  of  the  Judge  for  issuing  execution  must  be 
revered  with  qosts. 

Appeal  allowed. 

(1/  Cms.Np..  58^  of  1866 1  dJlst  U99  1^7. 
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Before  Mr.  Juttice  Thea/r  and  Mr.  Jutiiee  Ainslie,    # 

THB  OOUBT  OS"  WARDS,  ok  bbhalp  op  EASHOPSBSHAUD  SJSd 

vi^f  lo      LuKATic  (Dbpmtdawt)  «.  KUPULMUN  SING  a»©  ahothbh  PLAivt* 
/^#6y.  II,  138, 

13,  ft  18.  »»8).» 

Ad  XXXr  (^ISB^^IdmiUic-'^Gwrdian-Mort^age  h^  defsoto  Ouat^im^ 
Nece9$iiy^Beguia,ium9,Xqf  1793,  Fc/  1789,1  ijfl80Q,X7ir<^X80l, 
and  XVII  qf  1806,  «  8^Notiee  of  Foredomre. 

A  HiaAdb^galtmaitie,  may  be  ygoaiad  of  propartyi  althoagh lie  onnollaltn 
I6^bYkS52  ^  ^^liB'***"^^  AUaMai«0iwiM8«eh  propar<7  to  ba  binding niiirt  b«  aiwltd 
l^y  a  gaardian  or  manimew  dnlj  i^potntod  by  Uia  •npreine  oHrfl  aathoritgr  }  9fa(i 
iinoo  the  pasmng  of  Act  XXXV  ol  185d,  a  guardian  or  manager  can  only  bi 
appointed  in  the  ipediAl  manner  preeoribed  by  tbat  Aot  A  d$f€eto  manager  eaa 
hate  bo  gMiitdr  powers  flian  one  duty  ippolatfed.  Where,  tliersfore,  the  mother  of 
a  lanatioi  whivhad  oot  been  aoaiipataled,  mortgaged  hie  estateiritboiit  the  pnwiom 
wfk^Uom  of  tlie  Conrt^  the  moH^agee's  suit  for  loreoloaare  watdiwpfwed* 

In  this  BttitKapulmdli  Sing  ftnd  Ramdut  Bing^  co-plaint9b| 
snefl  the  Court  of  Wards^as  gaardinttof  oneKashopershax^d  Sing^ 
an  idiot,  the  part  ofi^nef  of  a  certain  mefaal>  to  JEorecIose  a  morih 
ga^  6f  the  idiot^«  shafe  of  the  mehkl>  and  to  obtain  poaieesiM  of 
Che  mortgage  premises. 

T^e!  plaint  alleged  that)  tit^t  the  deatii  of  the  tdtot's  faiHidr, 
4a1e  nnihentioned,  Massurmat  Lakbee  Kovhit,  the  ihothoif  and 
guardian  of  the  idiot,  was  appointed  itiana|fer  and  adminia* 
trator  of  his  estate  ;  that  the  father  in  his  lifetime  had  borrow** 
^  money,  and  that  the  loan  ejected  by  him  at  ttsarious  interest 
had  swelled  np  to  a  very  large  sum  ;  that  the  estate  of  the 
idiot^  in  execution  of  a  decree  of  CoUtt  tot  ancestral  (|j9bt>  Was 
advertized  for  sale  |  that  inasmuch  as  the  Complicated  atid  heavy 
de'  t  at  a  usurious  rate  of  interest  teudered  its  liquidattou 
fraught  with  difficulty  and  danger  of  the  loss  of  the  whole  pro« 
perty,  the  Mussnmitt)  with  the  view  to  preserve  the  ancestral 
estate  of  the  idiot,  through  an  agent,  formally  executed,  in 
February  1860,  a  deed  of  bybiltOafa,  upon  which  the  plaintiffs^ 
claim  was  based,  for  a  consideration  of  Bs.  26,000,  at  a  monthly 
interest  of  7  annas  9    pie  plus  a   fraction  per  cent.|  stipulating 

•  ttegular  Appeal,  No.  169  o£  1871,  from  a  decree  of  the  Sttbordinats 
Judge  of  tShahabad,  dated  the  5th  May  1871. 
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that  the  whole  cotlsider^tion  should  be  repaid  at  the  etid  of 
Jeyt  1278  (June  1869).  Thie  plaint  further  alleged  that  the ' 
consideration-money  was  duly  applied  to  the  belief  of  the  estate^ 
and  that  the  plaintiffs  regularly  relied  all  the  intereet  thereon 
up  to  the  end  of  jeyb  1276  (June  1869)  by  the  receipt  of  rent 
from  certain  lessees  of  the  estate^  but  that  the  Mussun^t^  tiot^ 
withstauding  the  plaintiffs'  importunities>  refused  to  pay  the 
mortgage*money  at  the  stipalated  period,  tn«.>  the  end  of  Jeyt 
1276  (June  18G9),and  that  the  plaintiffs^  therefore,  filed  an  appU- 
oatioa  to  the  Judge's  Court  for  foi*eclosure>  and  got  the  notice 
•formally  issued^  and  duly  served  upon  the  mother  of  the  idiot* 
The  plaint  then  alleged  that  the  property  of  the  idiot  had 
been  placed  by  an  order  of  the  Judge  under  the  management  of 
the  Court  of  Wards,  but  nevertheless  the  money  had  been 
deposited;  and  inasmuch  as  the  period  of  time  prescribed  by 
the  law  had  elapsed,  the  plaintiffs  brought  this  suit  for  fore-» 
closure  (i)« 

The  written  statement  by  the  Court  of  Wards^  as  guardian  o{ 
the  idiot  Kashopershaud,  -stated  that  Mussumat  Lukhee  Kowaf 
never  was  the  bona  fide  guardian  of  the  idiot>  and  never  had 
authority  in  law  to  execute  the  bybikoafa  on  which  the  plaintiffs 
relied  5  that  she  had  in  fact  applied  to  the  Court  for  a  certificate 
of  guardianship,  but  her  applicatfon  was  rejected  on  the  8th  Feb* 
ruary  1860,  just  before  she  executed  the  deed  of  bybilwafa^ 
The  Court  of  Wai'ds,  in  the  same  written  statement,  farther 
denied  that,  at  the  time  of  the  execution  of  the  deed*  there  was 
any  such  legal  and  ancestral  debt  as  would  be  sufficient  in  laW 
to  support  the  deed ;  and  also  douied  that  the  consideration- 
money  for  the  bybilwafa  was  applied  as  the  plaint  alleged.  Fur* 
ther>  the  Court  of  Wards  alleged  that  tho  plaintiffs  procured 
the  execution  of  the  bybilwafa  by  the  exercise  of  undue 
influence,  fraud,  and  collusion^  and  that  the  value  of  the  pro-' 
perty  pledge  was  greatly  more  than  the  alleged  consideration 
for  the  mortgage. 

Upon  these  statements  on  the  one  side  and  on  the  other,  three 
issues  were  raised,  namely  :— ^ 

'•  First. — Whether     Mussumat  Lukliee    Kowar,    mother    of 

(1)  The  suit  was  entilled  "  claim  to  fureclutiure  of  murt-gage  and  possessioD)^*" 
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^^7^        Kashopershaud   (the   lunatic),   was,  on  the  date  of  the  admitted 
Court  OF     ^^o^d   of   lybilwafa,    the   guardian  of     the    said  lunatic  under 
Wards      Hindu   law   and    Government   enactment,  and  as  such  legal  y 
KnpDLMUN  authorized  to  contract  a  loan,  and  mortgage  the  lunatic's  pro- 
perty, in  order  to  liquidate  ancestral  debt  a  of  the  lunatic,  and 
to  save^the  estate  from  ruin. 

^'Second. — Whether  the  said  guardian,  Mussnmat  Lukhee, 
did  actually  liquidate  the  ancestral  debt  of  Kashopershaud  (the 
lunatic)  with  the  Rs.  26,000  contracted  on  this  deed  or  not, 
4  6,,  whether  her  action  in  contracting  the  loan  and  execut- 
ing the  said  deed  was  for  legal  necessity  and  jusiifiable  or 
not. 

"TAird.— Whether  the  defendant's  alleged  difference  in  the 
amount  of  the  loan  contracted,  and  the  amount  of  the  value 
of  the  property  mortgaged,  would  make  any  difference  in  the 
nature  of  this  case.'* 

It  appeared  from  the  evidence  that  Lukhee  Kowar  had  never 
been  appointed  manager  under  Act  XXXV  of  1858.  The 
proceedings  in  certain  suits  brought  by  her  for  arrears  of  rent, 
and  which  had  either  been  compromised,  or  in  which  she  had 
obtained  ex  parte  decrees,  and  certain  documents  in  which  she 
was  styled  manager  by  strangers,  or  was  alleged  to  have  Bq 
styled  herself,  were  filed  by  the  plaintiffs.  There  was  no  evi- 
dence to  show  when  Kashopershaud  became  insane,  or  who  were 
the  other  members  of  his  family,  and  the  evidence  as  to  the 
liability  of  the  estate  consisted  chiefly  of  copies  of  decrees 
against  the  idiot^s  father  and  of  securities  executed  by  him.  Of 
the  latter,  [many  had  not  been  filed,  and  were  not  shown  to 
the  witnesses  called  to  speak  to  the  debts  secured  thereby, 
and  to  payment  of  such  debts  out  of  the  money  lent  by  tho 
plaintiffs. 

The  Suboidinate  Judge  held  that  Kashopershaud  being  a 
lunatic  could  not  inherit,  that  Lukhee  Kowar  was  sole  heir  to 
her  husband,  and  could  not  raise  any  objection  to  the  validity  of 
the  mortgage,  which,  he  considered,  had  been  entered  into  by 
her  in  her  proprietary,  and  not  in  a  fiduciary,  character.  Ha 
ulso  found  that  the  transaction  was  for  the  benefit  of  thevestate. 
lie  patjsed  a  decree  in  favor  of  tho  plaintiffs. 
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The  Court  of  Wards  appealed  to  the  High  Court. 
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OURT  OB 

Wabds 


Mr.  Woodroffe   (with  him    Baboo   Unnoda  Persad  Banerjee)  „ 

for  the  appellants.  Kupntiiuw 


Sin©. 


Baboos  ISohesh  Chunder  Chowdhry,  Romesh  Chimder  'Milter^ 
and  Abinash  Chunder  Banerjee  for  the  respondents. 

Mr.  Woodroffe,  for  the  appellants. — In  order  that  a  porsoix 
should  be  de  jure  manager  of  a  lunatic's  estate,  he  must  be  duly 
appointed  under  Act  XXXV  of  1858.  Lukhee  Kowar  never 
was  so  appointed.  As  manager  defctcto,  she  would  have  had  no 
greater  powers  than  a  manager  de  jure  has,  and,  therefore,  by 
8.  14  of  the  Act,  she  could  not  mortgage  without  an  order  of 
ConrU  Bnt  there  is  no  evidence  on  the  record  to  show  that  she 
was  even  de  facto  manager  with  the  exception  of  certain  docu- 
ments, in  which  she  is  styled  manager  by  third  persons,  or  is 
said  to  have  so  styled  herself. 

Assuming  that  there  was  a  valid  mortgage,  there  has  been  na 
proper,  notice  of  foreclosure  under  Regulation  XVII,  s.  8, 
which  provides  that  the  notice  shall  be  served  on  the  mortgagor 
or  his  *'  legal  representative,' '  The  guardian  of  a  lunatic's 
person  is  not  necessarily  his  legal  representative — Kishen 
Bullubh  Muhta  v.  Belasoo  Commur  (I).  Moreover,  the  evidence 
does  not  show  that  there  was  any  service  on  Lukhee  Kowa? 
as  guardian.  The  words  '*  legal  representative"  are  very  strictly 
construed  by  the  Court;  Macpherson  on  Mortgages,  p.  177' 
Service  on  a  person  believed  to  be  the  legal  representative 
is  not  sufficient — Jd.,  181,  cMng  Cheydp.e  Lallv,  Mussumat 
Choonya  (2).  In  Ras  Muni  Dipiah  v.  Fran  Kishen  Das  (3),, 
the  mother  was  guardian  de  facto  and   dejure. 


The  plaintiffs'  mortgage-deed  disclosed  the  existence  of  a 
cestui  qm  trust ;  see  Pilch&r  v.  Rawlins  (4).  The  learne<) 
Counsel  commented  on  the  evidence  as  faiKng  to  support  the 
plea  of  necessity    and   referred  to    the  following    cases — Tiluch, 


(1)  3  W.  R,,  230. 
(2)6S.D.A.,N.W.,278. 


(3)  4  Moore's  I.  A  ,  392. 
\^)  h.  B„  7  Cb.  App.,  259, 
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COCRT  OV 

Wards 

V. 
KVPULMUK 

8IMO. 


Boy  V.  Phoolman  Roy  (1)   and  Mussurnat  BvJcshan  v.  Uussumat 
Maldai  Kooeri  (2). 

Baboo  Mohesh  Chunder  Chowdhry  for  the  respondents. — Lak- 
hee  Kowar  was  the  natural  guardian  of  her  lunatic  son,  and  aa 
such  the  manager  of  his  estate.  The  evidence  shows  that  she 
was  in  several  instances  sued  as  manager,  and  that  she  her- 
self had  successfully  brought  suits  for  rent  in  that  capacity. 
At  the  date  of  this  mortgage,  she  was  the  de  facto  manager  of 
the  estate,  and  the  absence  ofo^de  jure  title  will  not  invalidate 
the  transaction — Hunoomanpersaud  Panday  vMiissumat  Babooee 
Munraj  Koonweree  (3),  Lalla  Boodhmul  v.  Lalla  Oowree  Sun* 
Jcur  (4),  and    Gunga  Pershad  v.  Phool  Siiigh  (5).      Act  XXXV 


(1)7W.  R„430. 

(2)  3  B.  L.  R„  A.  C,  423 

(3)  6  Moore's  I.  A.,  393. 

(4)  4  W.  K.,  71. 

(f )  Before  Mr-  Justice  BayUy  and  Mr, 
Jnstice  Macpherson. 

GUNGA  PEBSHAD  and  othbbs  (Dbf- 

XKDANTb)  V.  FHOOL  SINGH  AND  OTHERS 
(PLAINtlFFs).* 

The  3rd  Jidu  1868. 

AUe»ationbyi  de  teiOioGuardian"'Nece8sity 

Baboos  Antioda  l^roaad  Ban ti*jee,  Chun- 
der TAadhab  Qho&e^  Khetter  Nauth  Bose 
NilfMul¥h  Ben  »  aiul  Hoop  Natk  Batuftjee 
for  tlie  appellants, 

Baboos  OnoocooL  Chwader  Mooketjee 
and  Kally  MohunDos&toi:  tlie  reapoudenta 

Thb  judgment  of  the  Court  was  deli- 
TOred  by 

Macphkrson,  J, — ^These  two  appeals^ 
Nos.  3227  and  3252>  are  from  one  jadg- 
ment.  The  suit  is  brought  to  recoYer 
possession  of  certain  property  under  a 
kabala  dated  May  186 1 >  whioh  was  ex'^ 
ecuted  by  tbe  defendant^  Duryao  Lall 
for  himself  and  as  guardian  of  hia 
minor  Inroihers,  the  def endants,  Gunga 


Pcrsaud,  Hnr  Persand,  and  Chooa  Lall. 
Duryo  Lall's  defence  is  that  he  did  not 
execute  the  bill  of  sale  at  all.  The 
defence  of  his  brothers  is,  Istly,  that 
Duryao  Lall  never  executed  the  deed  of 
sale;  and,  2ndly,that  if  he  did  execute 
it,  his  act  is  not  binding  upon  them. 
The  appeal  8252  is  by  Duryao  Lall, 
who,  both  the  lower  Courts  haTiai^ 
found  against  him  as  to  thefaotofhia 
having  sold  the  property  to  the  plaintiff, 
contends  that  the  judgment  of  the  lower 
Appellate  Court  is  insufficient,  inasmuoh 
at  it  does  not  show  that  tbe  PriDoipal 
Sudder  Ameon  took  into,  oonsidoartion 
all  the  evidence  adduced  by  the  defend- 
ant. Thera  is  nothing  whatever  in  this 
objection,  for  there  is  nothing  to  lead 
me  to  suppose  that  the  evidence  upon 
this  issue  lias  not  been  fully  considered 
by  the  lower  Appellate  Court.  The 
appellants,  GungaPersaud,  Her  Persaud, 
and  Oho<  aLall,  contend  that,  even  if  the 
kabala  was  executed  by  Duryao  Lall  as 
their  guardian,  it  is  not  binding  upon 
them  for  two  reasons :  Istly,  because  he 
was  not  their  legal  guardian,their  father 
being  alive  at  the  time  of  the  executioii 
of  the  deed  i  2ndly  because  there  was 
na  such  necessity  for  the  sale  as  makes 
it  binding  apon  them. 

^Special  Appeals^  Nos.  3227  and  3252  of  1861,  fk-om  the  decrees  of  the  Principal 
Budder  Ameeu  of  (>ya,  dated  the  6th  September  1867,  affirming  the  decrees  of  the 
guosif  of  that  district  dated  th^  23rd  May  18G7. 
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of    1858   cloos  not   wholly    repeal  the  old  law  relating  to  the 
property  of    lunatics.     Regulation  X  of    1793,  the  first    enact- 
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As  regards  the    objection  of    Durjao 
LaU's  not  being  his  brother's    gaardian, 
the  first  objection  which  I  have  to  make 
is  that  this  plea  was  not  raised  in    the 
Goui-tof  firstinstance;  and  that,although 
it  WfiS  mentioned  in  the  written  grounds 
of  appeal  filed  in  Court  of  the  Principal 
SadderAmeen,n\>  issue  was  fixed  raising 
the  question.    The  objection    taken    to 
Dniyao  Lall's    being    their  guardian,  in 
the  Court  of  first   instancoi    was  based 
only   npon    the  ground  that  he  had  not 
obtained  a  certificate.  If  the  defendants 
wished    the    lower    Appellate  Court  to 
decide  the  qnostion  whether  Dnryao  Lall 
was  or  was  not  their  guard  ian,when  their 
father  was  alive,  it  was  their  business  to 
have  seen  that  that  issne  was  distinctly 
raised,  and  to  hare  taken  steps  to  eusure 
its  being  raised  if  the  Principal  Sudder 
Ameen  did  not   raise    it    himself.     As 
matters  stand,  there  is  nothing  to  lead 
US  to  suppose  that  the  Principal  Sadder 
Ameen's  attention  was  ever  drawn  to  the 
fact  that  their  father,  and   not  Dnryao 
Lall,  was  alleged    to   have    been    their 
gnardian  at  the  time  when  the  sale  was 
made.    But  supposing  that    the  father 
was  alive  at  that  time,  it    appears  to  us 
that,  if  Dnryao  fjall  was  de  facto  acting 
in  the  maiter  as  the   gaardian    of  his 
brothers, the  plaintiff's  title  would  not  be 
bad  so  far  as  this  objection  is  concerned. 
In  Hunoomanptrmud  Vanday  v.  Mus- 
sumai  Babooet    Munroj   Koonweree    (a) 
their  ^ordships  of  the  Privy    Council 
expressed  their  opinion  that  a  sale  made 
by  a  de  facto  guardian    under    pressing 
necessi^  would   be  good.    Their  Lord- 
ships say  .— **Under  the  Hindu  law,  the 
right  of  a  bond  fide  incumbrancer    who 
has  taken  from  a  de  facto   manager   a 
ohargs   on    lands  created  honestly,  for 
the  purpose  of  saving  the  estate,  or  for 
the    benefit    of    the  estate,  is  not  (pro- 
vided the  circumstances  would  support 


the  charge  had  it  emanated  from  a  d« 
facto  and  dejure  manager)  affected  by 
the  want  of  union  of  the  de  facto  with 
the  dejure  title."  In  the  present  in- 
stance the  Principal  Sudder  Ameen  finds 
as  a  faot  that  Dnryao  Lall  for  himself^ 
and  as  guardian  of  his  minor  brothers* 
executed  the  kabala,  and  that  the  con* 
eideration-money  was  fully  paid,  and  it 
is  clear  ^rom  the  judgment  of  the  Prin- 
cipal Sudder  Ameen  that  Duryao  Lall 
was  in  this  matter  acting  as  de  facto 
guardian  of  bis  minor  brothers. 

There  remains  the  question  whether 
any  sufficient  neoessity  for  the  sale  has 
been  proved.  As  regards  this  point,their 
Lordships  of  the  Privy  Conocil  observe  in 
Hunoomanpersand  Vanday  v.  Mtissumat 
Babooee  Munraj  Koontoeree  Q>)  that 
*Svhere  the  charge  is  one  that  a  prudent 
owner  would  make,  in  order  to  benefit 
the  estate,  the  bon/tfiie  lender  is  not 
affected  by  the  preoedent  mismanage* 
ment  of  the  estate.  The  actual  pressure 
on  the  estate,  the  danger  to  be  averted,Or 
the  benefit  to  be  conferred  upon  it,i8the 
thing  to  be  regarded.  But,  of  course,  if 
that  danger  ariseA,or  has  arisen  from  any 
misconduct  to  which  the  lender  is, or  has 
been,  a  party,  he  cannot  take  advantage 
of  his  own  wrong,  t^  support  a  charge 
in  his  own  favor,  against  the  heir, 
grounded  on  a  necessity  which  bis  wrong 
has  helped  to  cause.  Therefore,  the 
lender,  unless  he  is  shown  to  have  acted 
maid  fidSf  will  not  be  affected,  though  it 
be  shown  that,  with  better  management, 
the  estate  might  have  been  kept  free  from 
debt."  In  the  present  cise,  the  lower 
Appellate  Court  says  :~"  In  this  case 
the  gaardian,  in  order  to  save  an  entire 
property  which  was  is  danger  of  being 
rained,  sold  a  portion  thereof,  and  thus 
saved  the  entire  property,  that  is  to  say» 
he  saved  it  by  selling  a  part  of  it,  and 
applying  its  purchaso-* money  to  the  ex-^ 
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(a)  6  Moore's  I.  A.,  393,  at  p.  412. 
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ment  on  tbe  subject,  dealt  with  disqualifieJ  proprietors^  however 
the  disqualification  might  arise,  bat  it  only  applied  to  proprie- 
tors of  entire  estates  paying  revenue    immediately  to  Govern- 
ment.    Regulation  V  of  1 799  was  the  first  law  relating  to  pro- 
prietors of  estates  like   this.     That   has   been    repealed    as   to 
minors  by  Act  XL  of  1858,  but  it  is  still  in  force  with  respect 
to  idiots  and  lunatics.     By  s.  3,  when  the  heir  of  a  person  dyinf^ 
intestate  is  incompetent^  and  not  under  the  superintendence  of 
the  Court  of  Wards,  "his  guardian  or  nearest  of    kin,  who,   by 
special  appointment,  or  by  the  law  and  usage  of  the  country ,may 
.  be  authorized  to  act   for  him,   is   not  required  to  apply  to  the 
Courts  of  Justice  for  permission  to  take  possession  of  the  estate 
of  the  deceased  as  far  as  the  same  can  be  dona  without   violence 
and  the  Courts    of    Justice    are  restricted    from  interference  in 
such  cases."     Hegulation  I  of  J  800   provides  for  the   appoint- 
ment, in  certain  canes,  of  guardians  other  than  the  next  of  kin   of 
minor    lunatic  or  idiot    proprietors  of  shares  in    joint  undivided 
estates   not   under  the     Court  of    Wards.     [Phear,     J. — It  is 
necessary    for  your    case  that  the    lunatic  should  have  been  an 
adult  and  sane  when  he   took   the  estate.]    Act    XL  of  1858, 
8.  2,  provides  that  "  the  care  of   the  persons  of  all  minors  (not 
being  European  British  subjects)  and  the  charge  of  their  pro- 

penses  incurel  in    a   suit    brought    as    beneiioial  to  the  whole  estate,   we,  sit* 
a^DSt  the    whole    estate.    This    was,    ting  in  speoial  appeal,  cannot  say  tha^ 


therefore,  an  aot  every  way  beneficial  to 
the  minor,  and  oons^nently  Uie  sale  of 
his  share  by  his  gnardian  is  fit  to  be  held 
valid  by  the  Court."  There  is  an  express 
finding  here  that  the  sale  to  the  plaint- 
iff's  was  beneficial  to  the  estate^and  that 
the  necessity  which  called  for  it  arose 
out  of  a  suit  which  was  pending  at  the 
time.  It  appears  from  the  statement  of 
the  pleader  for  the  speoial  appellants 
that  the  suit  was  brought  by  Duryao 
Lall  for  himself  and  for  his  minor 
Itfoihers,  in  order  to  hare  it  declared  that 
aoertain  tenure  set  up  by  one  Raoat 
Bahoy  was  not  a  mokurari  tenure ;  and 
that  Duryao  Lall  was  eventually  success- 
ful in  that  suit.  This  being  so,  and  the 
lower  Appellate  Court  having  found  as 
a  fact  that  the  brlnginji;  of  the  suit  iraa 


there  is  anything  wrong  in  that  finding 
merely  on  a  consideration  of  the  possibi- 
lity that  it  might  have  been  equally 
beneficial  to  the  estate  if  the  stut  had 
not  been  instituted  till  the  minor  bro- 
thers had  attained  their  full  age. 

On  the  whole,  the  lower  Appellate 
Court  finding  as  a  fact  that  the  deed  of 
sale  was  executed  by  Duryao  L^l  Urn 
himself  and  as  da  facto  guardian  of  his 
brothers,  and  the  Court  further  finding 
that  full  consideration  was  paid,and  that 
the  money  paid  was  applied  for  the  bene- 
fit of  the  property,  and  that  the  trtmsac- 
tion  was  beneficial  to  the  minors,  I  think 
that  the  judgment  of  the  lower  Appel- 
late Court  must  be  upheld,  and  both 
the  Re  special  appeals  most  be'dismisaed 
with  costs* 
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perty  shall  be  sabjecfc  to  -the  prisdiotion    of  the    Civil  Court.*'         1878 
This  provision  is    wholly  wanting    in  Act  XXXV  of    1858,  and 
it  is    submitted  that,    under    Regulation    V  of    1799,  the  Civil     Court  op 
Court  is  prevented  from  interfering   in  the  management.   It  is  not      Wards 
necessary  for  all  purposes    that  the  guardian    of  a  minqr  should    Kupulmun  ; 
have    a    certificate — Mussumat    Shooghury    Koer     v.    Boshisht         ^^^' 
Narain  Singh  (1),  and  the    same  principle   applies  to  lunatics-^ 
QoweenaihY.   The  Collector  of  Monghyr  (2). 

Fhe  notice  of  foreclosure  was  rightly  served  on  the  mother  : 
till  the  estate  was  vested  in  the  Court  of  Wards,  she  was  the 
*' legal  representative"  within  s.  8  of  Regulation  XVII  of  1806— 
Btos  Muni  Dibiah  v.  Prcm  Kishen  Das  (3).  She  was  so^  at  least, 
if  the  mortgage  was  rightfully  made,  and  that  would  depend 
upon  whether  it  was  necessary.  The  necessity  is  abundantly 
shown  by  the  evidence. 

Baboo  Bomesh  Ohunder  M  itter  on  the  sapae  side. — Under 
Regulation  V  of  1799,  *s.  3,  Lukhee  Kowar  was  the  legitimate 
guardian  of  her  son.  Act  XXXV  of  1858  does  not  necessitate 
the  appointment  of  managers  in  all  cases,  or,  in  other  words, 
there  may  be  managers  competent  to  act  who  have  not  been 
appointed  by  the  Court.  S.  14  only  applies  to  managers 
so  appointed.  [Phbab,  J. — Then  it  was  a  mistake  of  Lukhee 
Kowar  applying  for  a  certificate,  since  its  sole  effect  would 
have  been  to  limit  her  powers  ?]  Yes  :  when  s.  14  does  not 
apply,  the  manager  may  lawfully  alienate  without  the  Court's 
permission,  provided  there  be  necessity  ;  as  to  what  constitutes 
ne*ce8sity,  see  Hunoomanpersaud  Panday  v.  Mxissumat  Babooee 
Munraj  Koonweree  C4).  [Phbjar,  J. — Regulation  V  of  1799 
gives  no  power  of  alienation  ;  it  only  entitles  the  lawful  guar^ 
dian  to  possession  without  stating  who  is  the  lawful  guardian  : 
moreover,  the  Regulation  only  applies  to  cases  of  inheritance.] 
By  the  Hindu  law  the  mother  would  be  the  lawful  guardian  of 
a  minor,  and  I  submit  that  by  analogy  she  would  bo  the  lawful 
guardian  of  a  lunatic. 

Lukhee  Kowar  was  the  de  facto  manager,  and  in  point  of  prin- 
ciple, there  is   no  distinctiou  between  a  person  rightfully,  and  a 

(1)  8  W.  R.,  331 .  (3)  4  Mooro's  I.  A.,  392. 

(2)  7  W.  R.,  5.  (1)  6  Moorc*«  I.  A.,  333. 
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1875        person    de  facto,  in    possession — Eunoomanpersaud  Patt^ay  v. 

Court  op     Mussumat,     Bahooee    Munraj    Koonweree  (1) .     [Phear,    J. — It 

Wards       gQ^g    ^o  the    bona  fides  of    the  transactions.     The    lender  musfe 

KupuLMUN   believe    not  in    the  necessity  only,    bat    also  that  the    de  facto 

manager  has  the  legal  right  to  borrow.] 

'Mr.Woodroffe  in  reply. — Regulation  V  of  1799  deals  only 
with  cases  of  testacy  and  intestacy,  and  has  reference  to  the  time 
when  the  inheritaoce  opens.  If  s.  3  applies  to  cases  of  lunacy,  it 
is  in  conflict  with  the  rule  of  Hindu  law  which  prevents  a  luna- 
tic from  beiug  heir.  The  person  entitled  to  take  posBessioa 
under  that  section  was  not  invested  with  the  powers  of  a  guar- 
dian, still  less  with  those  of  an  owner.  Being  found  too  general 
in  its  terms,  Regulation  I  of  180Q  was  passed  to  provide  for  the 
appointment  of  guardians,  but  it  did  not  constitute  the  guardian 
manag^er  of  the  lunat'c's  estate.  Then  came  Regulation  XVII 
of  1805  for  the  appointment  of  managers  ;  s.  5  provides  that  the 
guardian  appointed  by  will  or  by  the  Civil  Court  shall  be 
manager,  but  it  itentionally  omits  the  person  who  takes  posses^ 
sion  as  next  of  kin.  Such  persons,  therefore,  had  no  greater 
powers  than  those  conferred  by  Regulation  V  of  1799,  i.e.,  they 
are  only  empowered  to  take  possession.  There  is  moreover  no 
evidence  that  Lukhee  Kowar  was  next  of  kin  to  her  son.  Act 
XXXV"  of  1868  consolidated  the  law  relating  to  lunatics. 
Unlike  Act  XL  ot  1848,  it  does  not  repeal  any  portion  of  Regu- 
lation V  of  1799,*but  for  this  simple  reason  that  that  Regulation 
was  not  passed  in  pari  materia.  It  is  contended  that  Act 
XXXV  of  1858  vested  the  Civil  Court  with  an  optional  juris- 
diction, but  the  word  *'may  *'  used  in  s.  2  and  the  following  sec- 
tions must  be  read ''shall''— Dwarris  on  Statutes,  712  ;  Orake  v, 
JPoioe/f  (2)  and  ilnarul  Chandra  T at  v.  Panchilal  Sarma  {S)  ^ 
Neither  by  English,  nor  by  Hindu  law,  is  there  any  analogy 
between  the  cases  of  minors  and  lunatics  ;  the  nullity  of  a 
minor^s  deed  must  be  specially  pleaded, that  of  a  lunatic  is  admis- 
sible under  the  general    issno-^Thompson  v.  Leach  (4),  Yates  v. 

(i;  6  Moore*s  1,  A..  393.  (3)  5  B.  L.  H.,  691. 

(2)  2  E,  &  B.,  210>  (4)  sVentr.,  198. 
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dittiognishablefrom  the  preaent  oase  (  tiiere  the  alieiiAtioii  wuM  Ooitbvo» 
by  tke  hwrtm  ol  an  undivid^  Hinda  £wiily«    An  e^^quiry  into      w^««>» 

the  borrower's  aalhority  forois  an  esseAtial  element  in  the  hma  KirtvrLMvai 
Jidm  <rf  1^  loan  like  thi9.  ^'^* 

Cur.  adv.  viM. 

The  judgment  o£  the  Court  was  delivered  by 

PdEAB^  J.  (who  after  stating  the  pleadings  and  issues 
ab  above,  continued).— «The  case  has  been  fully  tried>  and 
the  Snboifdinate  Judge  has  given  a  decree  in  favor  of  the 
plaintiffs.  His  judgment  is  certainly  in  some  respects  remark^ 
able.  He  says  :*-^'  It  is  an  admitted  fact  that  the  defendant  is 
a  Immtic ;  he  is  not,  therefore,  legal  heir  of  his  father,  but 
his  mother  is  the  sole  heir  of  Chowdhry  Kissendyal  Sing» 
deceased.  *  *  ^  It  is  patent  that  the  lunatic  has  no 
locus  Mteindi,  and  that  his  guardian  and  proxy,  as  a  matter  of 
hw,  cannot  raise  any  objection  as  to  the  legality  and  validity  of 
the  transaction.  It  is  manifest  from  the  above  that  the  lunatic 
is  not  the  heir  of  his  late  father,  and  that  his  mother  is  the  heir 
under  the  shastras.''  The  Subordinate  Judge.then  argues  that^ 
although  the  Mussumat  did  in  fact  execute  the  deed  as  if  on 
behalf  of  her  son,  yet  ^Hhe  contract  was  made  in  her  proprie* 
tary,  and  not  in  her  fiduciary,  character,  and  therefore  the  con* 
tract  was  not  vitiated  on  that  account.^'  The  lower  Court 
says  that  its  findings  on  this  head  '*  are  sufficient  for  the  dis" 
posal  of  the  case«"  and  accordingly  it  gives  a  decree  to  the  plain* 
tiffs  for  possession  of  the  mortgaged  premises,  together  with  costs. 
It  thus  appears  to  have  altogether  escaped  the  notice  of  the 
Judge  that  the  suit  was  brought  against  the  idiot  alone,  as 
represented  by  the  Court  of  Wards,  and  that  the  Mussumat,  his 
mother,  was  no  party  to  the  suit  in  any  way.  If,  therefore,  the 
Court's  finding  that  the  property  did  not  belong  to  the  Innatio 
be  correct,  still  the  plaintiffs,  in  order  to  succeed,  must  make  out 
their  own  title  to  possession,  and  that  they  cannot  do  on  the  facts 
(l)2Str.,  1104.  (2)7W.  R.,5. 
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li73       which  they  themselyes  put  forward,  without  ihowiog  sometiittgr 
CoiTKT  OF    Uiore  than  the  mortgage  made  to  them  of  the  propwty  by  the 
^^®      i^eal  owner ;  they    must,  in  addition,  show  that  the  r«al  owoor'a 
KupuLifVN    equity  of  redemption    has  been  foreclosed,  so  that  ttie  full  title 
to  the  property  and  to  possession  of  it  has  passed  to  them.    Bat 
obviously  they  cannot  do  this,  because  no  suit  for  the  purpose  o£ 
foreclosing  the  equity  of  redemption    has  been  brought  against 
the  owner  excepting  this  suit ;    and    if  the  lunatic  be  not^the 
owner  of  the  estate,  this  suit  is  worthless  for  the  purpose  of  fore- 
closing the  real  owner's  equity  of  redemption,  and  oonsqoently 
tiiat  equity  is  still  outstanding.     It  would  seem  clear,  thereforOf 
that,  on  the  finding  which  the  lower  Court  has  come  to^  it  onghfe 
to  have  dismissed  the  suit  with  costs. 

But,  further  than  this,  it  is  beyond  question  of  the  essence  of 
the  plaintiffs'  suit  that  the  property  belongs  to  the  lunatic,  and  I 
need  not  say  that,  according  to  Hindu  law,  a  lunatic  may 
possess  property.  No  issue  was  raised  in  the  first  Court^  or 
suggested  by  either  party  for  any  purpose  connected  with  the 
suit,  relative  to  the  lunatic's  Jproprietary  right.  The  Subordi- 
nate Judge  was,  therefore,  quite  wrong  in  raising  himself  for  the 
first  time  in  his  judgment  an  issue  of  fact  ci  this  kind,  and 
tlien  determining  it  upon  the  evidence  before  him,  notwithstand* 
ing  that  the  parties  did  not  themselves  desire  it,  and  bad  not 
had  an  opportunity  of  bringing  any  evidence  to  bear  on  the 
point.  It  might  well  enoufi:h  be  in  this  case,  and  would  accord 
with  all  the  facts  that  are  stated  or  proved,  that  Kashopershaud 
became  insane  after  ha  had  succeeded  to  his  father's  property. 
As  the  case  stands,  we  must  certainly  take  it  that  the  property 
which  wss  mortgaged  by  the  Mussumat  to  the  plaintiffs  waa 
at  the  time  of  the  mortgage  transaction  the  property  of  her  son 
Kashopershaud,  and  that  he  was  then  an  idiot  or  lunatic.  It 
therefore  becomes  necessary  to  enquire  what  was  the  state  of 
the  law  at  the  period  when  the  mortgage  was  effected,  so  far 
as  it  bore  upon  the  matter  of  the  alienation  of  the  lunatic's 
property. 

Now  I  apprehend  it  is  quit  clear,  as  I  have  already  said,  that 
a  Hindu  being  a  lunatic  may  nevertheless  have  property,  even 
though  he  is  not    capable  of    taking  property  by  inheritance  in 
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tha  eveAt  of  his  being'  Icmatic  at  the  time  when  the  inheritance 
opeusttahim.  Bat  if  a  lunatic*  has  property,  it  is,  then,  I  think, 
qaile  certain  that  by  Hinda  law  he  cannot  himself  OMike 
▼i^idoontraots  binding  either  on  himself  or  on  his  property.. 
If'  it-is  necessary  to  refer]  to  authority  for  this  purpose^  it  may 
be'foond  in  Menn,  both  as  giren  in  Sir  William  Jones'  edition^ 
and^in  the  text  given  in  Oolebrooke's  Digest.  The  text  11  in 
thb.Bnd  Book,  ch.  2,  s,  1  of  Colebrooke's  Digest,,  headed 
Menn,  mils  thus  :— *'  A  contract  made  by  a  person  intoxicated 
or  '  insane,  or  grievously  disordered,  or  wholly  dependent,  by 
im  infoiAt  or  decrepit  old  man,  or  by  a  person  without  authority^ 
is  oMieriy  null.''  Again,  the  following  text  of  TajnavaUcya  :— 
*' A  contract  made  by  a  person  intoxicated  or  insane,  or  griev^ 
ously  dis(Hr4ered^  or  disabled^  by  an  infant,  or  a  man  agitated  by 
fear  or  the  like^  or  in  the  name  of  another  by  a  person  without, 
author ity,  is  utterly  null.'' 

'  Therefore,  all  dealings  with  the  property  of  one  who  is  insane^ 
if  dealing^  oan  be  eSeoted  so  as  to  be  valid  and  binding  upon  it^ 
(and  obviously  s  uch  property  needs  to  be  managed  as  much  as 
any  othek*)!  must  be  mad^  by  the  hands  of  a  guardian  or  a 
mdDager ;  and  the  Hindu  law,  as  I  understand  it,  reoognized 
Una  necessity  quite  asj  early  as  it  laid  down  the  disquidifica- 
taoos  which  I  have  referred  to  ;  and  I  think  it  is  undoubted 
ili^t  (to  adopt  the  generalization  of  Sir  Thomas  Struige)  the 
Bupri^^  civil  power  is  the  authority  to  appoint  an  effieient. 
Bisiagep  and  g^airdian  of  a  disqualified  person's  property^ 
lal  Stmag$,  oh.  8,  bl.  4,  Sir  Thomas  Strango  says  :«h. 
'f  With  respect  to  tho  relation  of  guardian  and  ward,  tho  kingt 
at  he  ia»  by  the  Hindu,  law,  failing  all  others^  tbo  ultimate  heir 
of  all,  Brahmins  excepted,  so  isu  he>  to  9kh  extent  beyoad 
mbki  n  recognized  by  us  in  onr  Court  of  Chancery,  the  aai- 
•t0faal  snperiiltendent  of  those  who  cannot  take  care  6f  thein* 
seiires.  In  this  capacity  it  rests  with  him,  i.  e„  with  the  judicial 
powws  exei'dsing  for  iim  this  branch  of  his  prerogative,  to 
select  for  the  office  the  fittest  among  the  infant^^s  relations  ;  pre- 
f orfiBg  always  the  paternal  male  kindred  to  a  maternal  ancestor 
or  female/'  For  this  position.  Sir  Thomas  Strange  refers  to 
Menu^  oh.  8^  sL  27,  and  also  to  some  texts  in  Colebrooke's  Digest 
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^873       8ls>  27    and  28    of   Menu's    8th  oh,    rnn    thas  :    27-"i^'*Tho 
OovBT  Off    prdi>er<yr  of  a  atadent  and  of    an  infant,    whother  by  imcmoM  6^ 

^^UM      otherwise,  let  the  king  hold  in  his  onstody,  nntil  the  owner  ekell 
KvFQuiinr   ha^e  ended  his  stadentehip,  or  until  his  infanoy  shall  hare  eoMod 

^^  in  his  sixteenth  year."  28.— ''Equal  oare  must  betaked*0{ 
barren  women,  of  women  without  sons,  whose  hogbaods  bav^ 
married  other  wiyeSy  of  women  without  kindredj  ^  wboae 
husbands  are  in  different  plaees,  of  widows  true  to  theitr  lords* 
and  of  women  afflicted  with  illness.''  And  the  propriety  of 
giving  an  extension  to  Menu's  words  suoh  as  to  make  tiiem  ap- 
plicable in  regard  to  all  persons  incapable  of  taking  dare  of 
them^^lves,  as  Sir  Thomas  Strange  has  given  it,  hoe  baett 
jreoognized  many  times  in  this  Court.  I  will  only  now  refold  to 
a  case  which  was  quoted  by  both  sides  in  argument  beft>fe 
US,  namely,  Goureenath  v.  The  Collector  ofMonghyr  (1). 

No  doubt,  the  Court,  when  representing  the  supreme  authority 

in  appointing  a  guardian,  is  bound  to  dioose  the  fittest  snA  most 

proper   person  from   among    the  disqualified  person'a  rdaticm* 

who  ean  be  found    for  the  purpose,  and  in  thifi  sense  it  has  be«a 

recogniaed    that  the  father    is  the    legal  gnardiAtt    of  liiis  mioor 

children,  in  default  of   the  father,  the  mother,    and  ee  on.    VIm 

technioal  term  thnaarising-«-iIegal  guardian-*** was  nsed    im  mxgm 

mettd  before  us,  aii<1  insisted  upon  with  some  force  for  the  fwrpaee^ 

aa  I  understood  the  learned  pleaders,  of  leading  th#  Couri  lo  Uia 

oottelasion  that  the  mother,  in  this  particular  esse,  was  by  Hinda 

law  the  guardian    dejure  in    the  sense  wfaioh  the  Privy  GowMil 

•aegem  to  have  given  to  thac  phrase    in  the  new  oelebraM  oass'j 

Bunoomanpermud  Pm^day  v.  M%$$aMHit  Bahoeee  Mumrtij  KoanS' 

tosfes  (2).    But  it  seems    to  me   that,    according  to    the  troe 

principle  of  Hindu    law,  the  legality    of  the    gnavdianship  nllr- 

tnately  depends  upon    the  aopointment  to  the    office  of  gnardiaa 

by   the    supreme   oivil  authority    a9  represented  by  the    Ooari* 

The  gnat  diibu,    when  thus  duly  appoiniei*    no  doubt,  has  oertiMa 

powers  of  dealing  with  the    disqualified  person's    estate,  and  of 

making  contracts  with  respect  to  it   which  shall  be  as  binding  as 

Jif  they  had   been  made  by   the  owner  himself.     And  it    naj,  I 
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•nptKise,  btt  taken  as  a  general  mle  of  eqatfcy  fcbat  any  one  d6aN 
ing^  bonA  fide  for  Talaable  oonsideraiiion  with  one  who  is  de  fkcto 
pHMrdiao  within  the  limits  of  the  powers  whioh  snoh  a  g^ardiaH^ 
if  aclinsr  de  jure,  wonld  hare  in  respeot  of  his  ward's  property^ 
will  be  relieved  from  the  necessity  ofenqairing  whether  the 
il^/ftcfognardite  is  also  de /tirs  gnardian,— that  is^  whether  he 
was  originally  dniy  appointed  or  not. 

TTp  the  to  year  1868,  no  special  mies  or  enactments^  as    far  ai 
I  am  aware^  etietod  to  govern    the  action  of  t  he    Oonrts  in  the 
Batter  of  appointing  a  guardian  or  manager  for  a  lunatic  gener- 
ally.   We  hare   on  this  point  been    referred  to    the  Regulation 
passed  in  1793,  and  to    two  or  three  other   Begnlattons    passed 
^bseqaently.    But  I  think  it  is    admitted  by   both    sides  that 
there   was   no    Act    which    was    generally    applicable   to    all 
Cisnn  of  innatios-  until    the  date  of   the    passing  of    the  Act 
XXXV  of    1858.    Now,   by  that    Act,  a    particnlar   course    is 
laarVi^d  OQb  for  the  Court  to  pursue    in  regard  to   uppointing  a 
gaardian  iwa  manager  of  the  lunatic's  estate ;   and  I  apprehend 
that,  after  the  date  of  the  passing  of  this  Aet,  an  appointment  of 
a  guardian  or  manager  of  a  lunatic's  estate  could  not  be  properly 
Irftected  in  any  other  manner  than  in  the  special  manner  prescribed 
by  that  Act.Possibly,  though    as  to  this  I  desire   to  express    no 
judicial  opinion,  even  since  the  pacing  of  that  Act,  third  parties 
nlay,  'under  some  circumstances,  be  held  to  have  dealt  bond  M^ 
WiUi  a  manager  acting  de  facto  not  duty  appointed,  and   on  thafc 
'gronnd  b  >  relieved,  tinder    the  general    principles  of    equity  to 
which  1  have  referred,  from  the   necessity    of  enquiring  whether 
or  not  the  dd/octo  manager  is  also    dejure  manager,    provided 
always  the  dealing  in  question  falls  within    the  area  for  which  a 
dejure  manager  has  undoubtedly  powers  to  deal  in  respect  of  his 
ward!*s  p^perty.     Bat  in  the  present  case  it  is  alMmportant  to 
liear  in  mind  that  the  Act  of   1858  not  only  prescribed    a  parti- 
tnla?  proceeding  as  the  method  to  be    followed  in  appointing  a 
tiianager,  bat  also  limited  the   powers  of  the    manager    when  so 
^appoi<ited,  in   regard    to  the  aliening   and  encumbering  of    bis 
Wardfs  property.     And  it  seetis  to  me  that  whatever  may^be  the 
true    limit  of  the  application    whioh  ought  to    be  miade    of  the 
above  referted  to  equitable    principle    iu    favor  of   a  hand  fide 
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187S       parohaser   for  valaable    considenition^  siDce  the  pasainjr   of  this 

Court  o?    ^^  ^  ^^7  vaJte^  no    such  applioation  caa  be  made  as  would  haye 

Waeds      the  effect  of  giving  a  <26/ac^ manager, not  beinga  manager  cle^«ir«» 

KupuuiuN  >  gceater  power  of  aliening    and    encnmberiog    than  a  da  jure 

81N0.       manager  wonld  have  :  for  such    an  applicaition  of   tbe  priocipla 

would  have  the  effect    of  redncing  the    enactment  of  18$&  tea 

nullity, 

I  now  come  to  the  critical  point  in  this  oaye.  Tbepbintiffs, 
although  they  say  in  the  plaint  that  theMussomat  was  appointed 
manager^  have  not  attempted  for  one  moment  toproveany^ictens 
of  iqypoiniimenti  and  I  suppose  that  they  simply  relied  ttpoaiha 
equitable  presumption  being  made  in  their  favor  for  the  suppori 
of  their  allegation.  Not  only,  however,  have  th^y  not  proved  it, 
but  I  believe  it  is  admitted  by  the  plainti&'advisera  that  the 
statement  made  on  behalf  of  the  lunatic  is  true,  namely  that  the 
widow  never  was  {^pointed;  and  that,  although  she  did  in  tMdb 
make  ^u  application  to  the  Court  for  appointment^  ker  appli- 
oation waa  refused.  So  that  it  is  abundantly,  clear  thait  tik9 
person  from  whpm  the  plaintiffs  say  they  obtained  their  title  was 
not  duly  appointed  as  by  law  waa  necessary  in  order  to  g^ve  her 
de  jure  power  to  deal  with  the  lunatic's  state,  and  it  is  wSm^ 
further  apparent,  and  indeed  the  plaintiffs  did  not  «llege  it 
that  the  person  from  whom  the  plaintiffs  pretend  to  hava  got 
their  mortgage  did  not  give  it  to  them  under  the  sanction  oi 
the  Court,  without  which  sanction  no  good  title  could  be  pi^ise4 
by  the  manager  under  the  Act  of  1858.  The  case  of  theplf^in- 
tiffs  is  simply  that  there  was  necessity,  and  that  in  the  event  of 
necessity,  the  manager  has  the  requiste  power.  I  think  thi^ 
position  is  not  tenable  now.  I  think  it  would  be  almost  absurd 
to  hold  that  a  manager,  acting  withoat  proper  authority «  is  in 
this  respect  more  free  and  more  favorably  situated  tian  is  ^ 
manager  duly  appointed'  It  seems  to  me  in  short  that. the 
plaintiffs  fail  entirely  to  make  out  their  title^  because  they  ar^ 
unable  to  show  that  the  proyisions  of  s^  14,  Act  XXXY  of 
1859,  w)sre  complied  with  in  theri  case.  The  words  of  thajk 
section  are: — ''Every  manager  of  the  estate  of  a  lunatic 
appointed  as  aforesaid  may  exercise  the  same  powers  in  the 
management  of  the  estate  as  might  have  been  exercised  by 
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tlie  proprielort  if  not  a  lanatio:  and  maj  collect  and  pay  all       1^ 
jast  claims,  debts,  and  liabilities  due  to,  or  by,  the  estate  of    cousr  or 
thelmiatic.    But  so  sach  manager   shall  hare  power  to  sell      ^^*^ 
or  mortgage  tiie  estate  or  any  part  thereof,  or  to  grant  a  lease  of  Kwutnuit 
any  immoTeable  property  for  any  period  exceeding  five  years,       ^^^' 
witlioat    an   order    of  the    Civil  Court   previously  obtained,*' 
No  snoh  order  of  the  Civil  Court  empowering  the  Mussamnt  to 
mortgage  the  lunatic's  prc^rty,  or  to  otherwise  aliene  it,  was  ob- 
tained or  attempted  to  be  obtained.    I  think,  therefore,  that  the 
plaintiffs  have  gpt  no  title  under  the  alleged  deed  of  hyhilwafa 
against  the  estate  of  the  lunatic,  who  is  represented  in  this  suit 
by  the  Court  of  Wards.     It  follows  then  upon  this  ground  alone 
ihat  the  suit  must  be  dismissed. 

I  wish  to  add  that,  upon  the  evidence  which  has  been  minutely 
analysed  before  as  by  both  parties,  I  am  by  no  means  satisfied 
that  there  was  a  debt,  or  were  debts,  so  pressing  upon  the  estate 
as  would  constitute  a  legal  necessity  for  mortgaging  it  upon  the 
ground  put  forward  by  the  plaintiffs.  And,  indeed,  less  sufficient 
evidence  of  payment  of  the  alleged  debts  than  that  which  is  in 
the  record  I  have  seldom  seen.  It  may  be  well  enough^  for  any- 
thing that  the  witnesses  deposed  to,  that  several  of  the  bonds 
wUch  the  [^ntiffs  maintain  have  been  paid  off  with  their  money 
are  still  odt  staJnding,  and  may  yet  be  put  in  force  at  some  subset 
<}«eiit  period.  We  really  know  nothing  whatever  upon  this 
point.  The  original  bonds  have  not  been  produced,-^have  not 
b«m  aooounted  for.  And  so  far  as  there  was  anything  proved 
by  fbe  [daintiffs  in  the  shape  of  a  charge  or  inchoate  charge 
upon  the  edtatci  I  may  say  that  in  not  one  instance  had  it 
ripened  iata  aotui^l  pressure.  The  mortgage  of  the  whole  estate^ 
which  the  plaintiffs  alleged  that  they  obtained^  seems  to  me  to 
have  been  at  least  as  great  and  exhaustive  a  burden  as  that 
whidi  it  pretends  to  replace.  In  fact,  if  they  had  established 
tiieir  case,  it  would  have  shortly  come  to  this,  namely>  that  they 
really  swallowed  up  the  whole  of  the  lunatic's  property  in  the 
place  of  those  creditors  whom  they  say  they  had  paid  off.  Of 
course,  this  result  is  not  itself  sufficient  ground  whereon  to  dis'* 
pose  of  the  plaintiffs'  case,  but  it  seems  to  afford  strong  reason 
for  scrutioiaing  very  closely  the  whole  mortgage-proceedings, 
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W^       aod  for  insi8fcing  upon  strict  proof  of  th^  plaiaUS'a  mftteml  fdW 

"cliowpot    gationa. 

Warm         j^j  ^  onneeesaary^  however^that  I  shoald  say  any  thing  farther 
Kupvuoni  npon  the  merils  of  the  plaintiffs'    claim.     We  confine  onnelTOS 
aimply  to  dismissing  the  suit  with  costs. 

Appeal  hUoiomL 


^^'  S00DH4BAM  BHUTTAOHARJBB  and  another  (Depindants)  it. 


ODHOY  CHUNDBR  BUNDOPADHYA  (PLAiNTiif).^ 
Act  XX  0/1866,  ««..  18, 50.  100 -^BegUtroUun^^Prionty. 

goe  also  ^  mortgaged  a  tank  in  1859  to  the  plaintiff.  The  nkntgage  Was  never 
U  B.L.B.  285.  regi8tered.il  in  1867  sold  the  tank  to  C»and  executed  a  deed  d  sale  therecf  . 
The  deed  of  sale  was  duly  registered^  and  0,  had  been  ever  sinee  in  pos- 
session under  it.  The  plaintiff  sued  A  on  his  mortgage,  aadin  thai)  aoit 
Ointenrened  andwas  made  a  defendant.  A  did nol appear ia t)be suit* 
BM,  that  0  having  registered  his  deed  of  sale,  and  being  In  possesaw>n» 
his  title  was  good  against  the  plaintiff. 

Oirija  Sing  t.  QiiidhaH  Sing  (1)  distinguished. 

In  this  sait  the  plaintiff  sued  to  recover  the  sum  of 
Rs.  99-1-8)  whioh  he  alleged  to  be  due  to  him  under  a  ttoptgafe* 
bond  dated  the  9th  of  Joisto  '  1266  (2drd  May  1859).  By  thim 
bond,  which  was  not  regpstered,  the  defendant  Eristodhone  Bne^ 
mortgaged  to  the  ptaintifF  a  certain  tank  as  security  for  the 
repayment  of  the  above-mentioned  sum.  After  the  inatitatioii 
of  the  suit,  Soodharam  Bhuttacharjee  intervened,  statiiig  thsribe 
was  in  possession  of  the  tank  under  a  duly  registered  deei  of 
sale  dated  4th  Sraban  1274  (I9th  July,  1867),  and  give©  to  him 
by  Eristodhone,  and  thereupon  Soodharam  Bhuttacharjee  wis 
made  a  party  defendant  to  the  suit.  The  defendant  Kristodhone 
was  summoned,  but  did  not  appear.  The  faot  that  Soodharani 
Bhuttachamjee  was  in  possession    of  the  tank  was  not  disputed. 

*  Special  Appeal'  No.  980  of  1872,  from  a  decree  of  the  Hudge  of  West 
Burdwan,  dated  the  18th  April  1872,  reversing  a  decree  of  the  Munsif  of 
that  district,  dated  the  6th  July  187 K 

(1)  I  B.  L.  R.,  A.  C  >  U;  see  also  dury.  Bhikhn,  Okovodhry^  Sup.  VoU 
Miiharaja  Makes  war  Box  Sing  Baha^    B.  L.  B.,  403. 
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The  fira^  Coart  held  that  the  mortgaged-bond  relied  apon  by  the 
plaintiff  was  a  forgery,  and  dismissed  the  suit  on  that  ground 
solely.  On  appeal  the  Judge  held  that  the  mortgagOi-bond  and 
d^edof  s^le  were  bpth  genuine  j  that  Soodharam  Buttacharjee 
must  be  taken  to  have  bought  the  tank  subjeet  to  the  plwntiff's 
morlgage ;  and  that  the  registered  deed  of  sale  could  not  have 
priority  over  the  unregistered  mortgage-bond ;  and  he  reversed 
the  order  of  the  lower  Court,  and  passed  a  decree  in  favor  of 
the  plaintiff.  From  that  decree  Soodharam  Buttacharjee 
appealed  to  the  High  .Court. 

Baboo  Umhica  Chum  Bannerjee  for  the  appellant.— The 
registered  deed  of  sale  must  prevail  over  the  unregisteretl  mort* 
gage-bond,  Act  XX  of  1866,  s.  50  (1),  The  mortgage-bond  was 
no  doubt  executed  before  ActXX  of  1866  came  into  force,  but 
9.  100  of  &e  Act  will  meet  any  objection  raised  on  that  ground. 
Baboo  Niimacktb  Smi  for  the  respondent,— Act  XX  of  1866 
is  not  applicable  ,  as  the  mortgage-bond  was  executed  before  that 
Act  became  law— (?irva  Sing  v.  Oiridhari  Sing  (2).  LMabkbt 
'•— B«t  see  M^hizel  Hossein  v.  Oolam  Ambiah  (S).]     It  does  not 
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(1)  See  Aot  VIII  of  1871,  s,  48. 
(»)  i   B.  li.  E.,  A.  0.,  14. 

(t)  B^er€  Mr.  Justice  Ph$ar  and  JwHie 
SfT;  C.  P.  Hohkouse^  Bart, 

UOWmMi     HOSfiiBIN    (ovB   or  tiu 
Dinnn>4irhi)  v.  GOLAM  AHBIAH 

The  nrd  July  IBQ8. 

Aa  XX  qflBQS,  8s,  49,  SO^RegktrcUion 
^Priority, 

BittuftoePomio  Ohundif  Shome  for  the 
a|>pellMiit 

Baboos  Debendur  Ohun^er  Ghoee  and 
J^fihffff^  Dkur  for  |^9  respondent. 

!&!•  jadgment  of  tlie  Gbnrt  was  deli- 
vered by. 

Pert  Alt,  J.— In'  this  ease  ft  appears 
thi^  one  AbdoOl  Wahii?!  ihe  first  def end"* 


Antf  being  owner  of  certain  property 
ftfter  entering  into  a  contract  of  sale  of 
the  property  with  the  plaintiflC,  sold  it 
again  to  the  other  defendant.  The  oon* 
tract  of  sale,  whatever  it  was  between 
the  plaintifF  and  the  vendor  (defendant)^ 
was  not  registered,  and  it  seems  tiiatit 
vfBS  not  of  snoh  a  character  as  absolute* 
ly  to  require  registration  according  to 
the  provisions  of  s.  49.  Act  XX  of  1860k 
in  Mder  that  it  shoidd  be  admissible  in 
evidence,  bnt  the  kabala  under  which 
the  special  appellantpnrohased  inm  duly 
registered,  and  after  the  registration^ 
the  special  appellant  obtained  posses* 
sion  of  the  property  from  the  vendor. 
Upon  this  having  oecurred,  the  pkdntiff 
brought  the  present  suit  against  the 
vendor  (defendant),  seeking  specific  per» 
formance  of  his  contract.  The  present 
special  appellant  then  intervened  and 


•  Special  Appeal,  No.— ,  from  a  decree  of  the  Judge  of  the  24«Pergnnna%  dated 
the  2nd  November  1867,  reversing  a  decree  passed  by  the  Munsif  of  that  district^ 
dated  the  I4th  February  [867. 
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1873  appear  in  that  )caad  when  the  deeds  were  execated.  [HAtt^^ 
SooDHAaiM  ^' — ^^^  h^^Q  never  been  in  possession  under  the  mortgage-bond; 
if  yon  had  been,  then  the  case  of  Oirija  Sing  v.  tjUriihari 
Smd  (1)  "^Onld  be  applicable.]  In  Oirija  Sing  v.  QjKdWt 
8ing{l),  the  Conrt  does  not  rely  on  the  inere  fact  olE  i>08se3- 
sion.  S.  80  of  Abt  XX  of  11B66  has  not  a  restrosp^ve  ett^etA. 
BsegTstriition  in  this  case  was  only  optional^  Act  XX  ot  1869^ 
8.  18. 


BUUTTA' 
CBABJXB 
V, 
OOHOT 

.Chundbr 

BUNDOPA- 
DHTA« 


Baboo  TJmbicaChum  Bannerjee  in  repljr. 


Our.  adfn  wgM. 


pu(f  made  m  defendant  by  ihe  Ckmrt 
under  the  provistons  on  that  behalf  of 
k.  73  of  Civil  Ptocednre  Code.  The 
loirei*  AppcAIiute  Conit  hm  gnren  the 
plaintiff  a  deeree  against  both  the  der 
f endants.  ^e  Yendor  (defendant)  malres 
no  remonitranoe  agamht  ^i8,  bat  the 
seoond  purchased  (defendant)  iow  sp- 
peaU  specially  to  this  Conrt 

Ctaf^tearBtomathat  the  addition  of 
the  ^geonaX  appellant  as  a  party  to  the 
easB  was  not  called  fori  bat  I  oaimot  go 
to  the  length  of  spying  that  it  was  an 
improper  exercise  of  discretion  on  the 
part  ol  the  first  Court.  As,  however, 
tbeintenrenor  has  thns  become  a  defend- 
ant on  the  record,  the  qnestion  between 
him  and  the  plaintiff  in  the  snit  is 
^hnp^  this,  namely,  whether  or  not  the 
plaintiff  makes  eat  as  against  him  such 
a  title  to  the  property  as  gives  him  (tiie 
plaihtiff  j  a  right  to  a  decree  for  pes- 
seasien.  The  special  defendant  says  that 
the  plaiirtiff's  alleged  purchase  is  not 
estaUished  by  therevidenoe,  and  it  wonld 
Heem  from  the  finding  of  fact  stated  by 
ttefirstOoartinitsjodgmentto  be  very 
donbtfftil,  indeed,  whether  the  transac- 
tion  betnipeen  the  i^intiff  and  the  vendor 
Iddeifdant),  npon  which  the  plaintiff 
relies,  really  did  amonnt  to  a  sale  of  the 
^roperi^  :  irhether,  in  short,  it  passed 
aky  proprietary  rights  to  the  ^noperty 


or  not.  Bat  asraming  that  it  «n 
oiently  complete  to  pass  from  the  fendor 
(defendant)  CO  the  plamt#  ri|^ti  6i 
ptoptinf  as  lietwsitn  tiMMe  twi^  fSHMMb 
stiR  inasmaoh  as  it  waa  not  qgistond . 
it  seems  to  ns  tha%,  by  the  operation  of 
0.  50,  Act  XX  of  Vm,  n«mMt  kava 
any  priority  as  ngMB  tiM  pt^pet^ 
comprised  in  H  agaiost  any  other  outlien - 
tic  instrnment  cl  ounveyaaoe  oueoulwl 
afterwards  hj  ttie  Tondor  (<M««tai*)» 
and  duly  reffiatered.  It  folknrs  theiiythai 
the  plaintiffs  title  from  &e  Vendor 
(defendant),  traced  IBS  it  in  Wdogh  an 
nngi^^istgred  in Jfrtf imwit,  "icMiatft  ]pWfail 
agidntt  the  tUfeildant^  titleb  wUok  ia 
deduced  from  the  same  tmner  oodars 
dnly  r^fistered  kabala.  Treating-there* 
fore,  as  we  have  already  sai^  wa  miaty 
iSso  ([oestion  betw^Bn  tho  X^ailitiff  imI 
the  special  appMant  as  if  it  arose  in  a 
suit  bfon|^t>y  the  plaintiff  mgmMii  4im 
speoialappellant  to  vsoover  the  yrtyirty 
in  suit,  the  pbintiff  has  not  made  ai^ 
ihat  he  is  en^tled  to  socceed. 

In  lihis  view,  tttb  dedsion  of  db  *nr&i* 
cipal  Sadder  Ameen  isertwmaoaaiaiitr, 
and  must  be  aet  aside  as  betwaaa  thesil 
two  parties  only.  As  regards  tho  plant- 
tiff  and  the  vendor  (defendant),  it  will 
remain  nndistorbed.  The  special  appelU 
ant  most  have  hisoosta-intUaOoart  ahd 
in  the  lower  App^ata  Coart 


(1)1B.L.R„AC.,  U- 
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The  ]adgpl^]lt  of  the  Court  was  delivered  by  IST^' 

800DHAEA11 

Bi^CH,  J.  (who,  after  briefly  statiaff  the  facts,,  oontaimed.)—    ^^t. 
The  first   Coart  tojxad  that  the  idaiotiff's   bond    was  a  formd      _  ^* 
document,  and  for  that  reason  dismissed  the  suit  without  goiofi^   Cbvmdbb 
into  the  question  of  the  validity  of  the  deed  of  sale  pm^nndedl   ^^^^^^ 
by  Soodharam, 

On  tippeti  the  Judge  held  that  the  bond  wsae  genuine  ;  he^ 
ateo  held  that  the  deed  of  sale  was  a  well-attested  deed,  and 
that  the  iwtid  did  not  interfere  with  it.  He  was  of  opanion  that 
Soodharam  must  he  considered  to  have  bought  the  tank  encum- 
bered with  the  mortgage ;  and  that  the  registered  deed  of  sale 
ooidd  not  prevail  aver  the  unregistered  mortg^kge-bond.  His 
xirder  is  ^i^t  clear,  but  the  only  interpretation  ta  be  put  upon  it 
is  ti^  h^  g^ve  l^e  pIuntijBT  a  decree  f  o^  the  sum  due^  confirming 
}fiB  r^ht  as  mortgagee  of  the  tank. 

Soodharam  appeals,  and  it  is  urged  on  his  behalf  that  th^ 
^odge  4s  wrong  in  holding  that  the  registered  deed  of  sale  ^oes 
not  prevail  over  the  unregistered  deed  of  mortgage.^ 

There  can  be  no  doubt  that,  immediately  after  his  purohase^ 
Soodharam   <>btained    possession    of  the    tank*    The  plaintiff 
raised  no  objeeiion  to  the  change  of  possession.    He  comes  into 
Oeurt  upon  an  unsagiAtered    bond  nearly  twelve  years  after  its 
execution.    He  is  met   by  an  allegation  of  possession  under  a 
registered  de^d  of  ^^  lj)y  his  mortgagor  ^  Soodharam^    We 
think  thsit  there  ffA^  bjo  v^  doubt  th^t  the  registered  deed  of  sale 
Sj^^ji  prevail  ove;r  the  Junregistered  mortgage-deed.    The  ques- 
tion is  govenied  by  a.  50  of  Act  XZ  of  1866.    That  eectioui 
prQyidefi  that /^cve^y  ^trument  of  the   kinds   mentioned  ia 
ds.  X,  2,  and  3  of  s.  18  shall,  if  duly  registered,  take  effect  aa 
r^Bfai^ds  p^roperty  comprised  therein  against  every  unregistered^ 
instrument  relating  to  the  same  property^  whether  such  other 
instrument  be  of  the  same  nature  as  the  registered  instrument 
or  not;'' and  if  it  applies,  then  the  plaintiffs   mortgage-bond 
being  unregistered  cannot  prevail  against  the  defendant  Sobdha- 
ram'spt^rchase-deed^yhich,  though  of  later  date,'was  duly  regis- 
tered.   It  seems  to  us  to  be   a    reasonable   construction  of  the* 
Act  that  it  does  apply  to  such  a  case.    It  is  contended  that  it 
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does  not,  bocaase    the  mortage- bond   was  executed  before  the 
800DHABAH  Act  came  into  operation.     But  the  provisions  of  this  section  are 
not  new.    The  principles  of  them  is  contained  in  the  previons 
Acts  XIX  of  1843,  8.  2,  and  XVI  of  1864,  s.  68. 

If  these  provisions  of  the  Registration  Act  dici  not  apply  to 
instnunentip  previously  executed,  the  law  of  registration  would 
be  full  of  anomalies,  and  titles  which  were  once  beoure  would 
become  insecure  when  a  new  Registration  Act  was  passed.  Had 
it  been  intended  that  these  provisions  should  not  be  so  far 
retrospective,  the  successive  Acts,  when  repealed,  would  have  been 
kept  in  force  in  this  respect  as  to  documents  already  executed. 
When  Act  XIX  of  1843  was  passed,  express  provision  was  nUule 
that  these  provisions  should  not  apply  to  documents  executed 
"before  a  certain  date.  No  such  provision  is  contained  in  the 
subsequent  Acts.  But  the  explanatfon  of  s.  SO  in  ihe  present 
Act  (YIII  of  1871)  clearly  assumes  that  the  Act  applies  to 
deeds  already  in  existenoe. 

The  respondent  has  relied  on  the  decision  in  the  case  ct'Gifr^a 
Singh  v-  Oiridhari  Singh  (1),  but  that  case  is  we  think  distin- 
fpushable.  Maopherson,  J.,  there  says  distincdy  that,  '^  ifiiwere 
a  mere  question,  as  to  which  deed  was  to  be  given  effect  io,  the 
plaintifE  (who  had  purchased  under  a  prior  unregistered  bill  of 
sale)  is  not  entitled  to  recover,"  i.  c,  to  recover  as  against  the 
defendant  who  had  purchased  under  a  subsequent  bill  of  sale 
'v^hich  had  been  duly  registered.  But  the  learned  Judge  goes 
on  to  show  that  the  first  purchaser  had  been  eleven  years  in 
possession,  and  that  therefore  his  position  was  '*  far  stronger 
than  if  he  were  seeking  possession  for  the  first  time  under  his 
deed  of  sale :  and  the  question  is  not  merely  one  as  to  the  effect 
to  be  given  to  the  deed  as  against  a  deed  of  later  date  /'  and 
Bayley,  J.,  also  relies  on  the  fact  that  the  unregistered  pur- 
chaser had  obtained  possession.  The  principle  that  runs 
through  this  and  a  number  of  other  similar  cases  seems  to  be 
this,  that  non-registration  will  not  impair  the  validity  of  a 
deed  executed  in  good  faith  under  the  old  law  in  force  at  the 
time  ef  execution  under  which  registration  was  optional,  if  pos- 


(1)  1 B.  L.  B,,  A.  C,  U 
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Bossion  has  actually  been  acquired  and  enjoyed  before  the 
execution  of  the  second  deed. 

In  tbe  case  before  us^  the  mortgagee  never  had  possession. 
The  mortgagor  sold  the  property  to  the  defendant,  and  the  deed 
of  sale  was  duly  registered,  and  possession  was  acquired  by  the 
defendant.  Under  such  circumstances  the  registred  deed  of 
sale  mnst  prevail  over  the  unregistered  mortgage,  and  the  plain- 
tiff w/xonlj  obtain  ^  decree  for  money  lent  against  Eristodhone 
Bose. 

We  obd6rve  the  Judge  has  said  that  the  grounds  of  the 
MoBsif -B  judgmeot  are  mere  conjecture,  and  that  his  reasons 
are  frivolous.  We  are  wholly  unable  to  concur  in  that  observ- 
ation. We  think  that  they  were  worthy  of  the  Judge^s  m6st 
careful  consideration. 

.  No .  decree  has  been  drai?irn  up  by  the  Judge  ,  in  this  case 
except  ttiat  the  *^  appeal  is  decreed/'  a  decree  which  it  would 
have  been  impossible  for  the  plaintiff  to  execute.  As,  however^ 
tiie  JQ^dgmen^  iaiRrropg  ip  point  of  law,  we  set  aside  the  decree  of 
tba  lonjer  Appellate  Goutt,  and  direct  that  the  plaintiff  do  have 
a  pmional  di^^e^  ^gain^t  the  defe^daAt  Eristodhone  for  the 
8amalBB.{f97l-8,<  with  interest  at  5  per  cent^  from  this  date 
until  payment ;  and  that  the  suit,  so  far  as  it  seeks  to  render  the 
property  purchased  by  the  defendant  Soodharam  liable  under 
ibe  mortage-bond  executed  by  Eristodhone  in  the  year 
1266  B.  S.  (1869)  be  dismissed ;  and  that  the  plaintiff  do.  pay 
to  the  defendant  Soodharam   Ms  costs  in  l^is   Oonrt  and  the 

Couria  below. 

A  ppeat  allowed. 
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1872  RADHABENODX  MI8SBB  {PhLumfw) «.  KftlPAMOYEE  DABEE 

January  %i.  (Dmembaot:) 

[On  appeal  from  the  High  Ooiirt  of  JndiofitoTO  at  Fort  WOlia^ 

U^Hgag^  t»  ?o$$ii$i<m^Aeeinmi'^Begulation  XV  of  1793. 

In  taking  the  aoooimte  Mbetweena  mortgiyMPiadattortgagiefai  p^memkmt  th» 
IntewH  miybe  (irt>dlt  from  time  to  tiaeagainittiwraDttan^ 
ddIj  aoootanting  to  the  aortigagor  {<Nranyreiiti,pH>fiti^aod  iatoreet  on  the  eame  wfaioh 
he  maj  have  received  over  and  above  the  interest  due  to  him  upon  the  deht. 

This  was  an  appeal  from  a  decree  of  tho  Higli  Goarfc  oC  iho 
6th  October  1863,  reTersing  a  decision  of  the  Rinoipal  Sadder 
Ameen  of  Dinagepore  of  the  4th  Jaly  1861. 

Nnndololl  Snrma  Roy  borrowed  Rs.  11,000,  with  intereBl  al 
12  per  cent,  on  the  22nd  March  1830,  from  Ealeo  Peraaad 
Shome  Roy«  and  as  secarity  he  executed  a  Xx^boZofc  of  his  lenin- 
daree  purporting  to  sell  it  absolutely.  At  the  same  tima  tim 
parties  executed  {Aromama^  to  eaGh  other,  oi  which  the  follow* 
ing  was  executed  by  Nunddloll  :— 

I  having  sold  htStt  of  the  aforesaid  iwtrviff$  in  my  oim  aemindarte 
tn  the  10th  Cl^te  1286  C22ad  Bfiarob  1830)  into  the  hi|n48  of 
Kaiee  Fersaad  bhome  Boy,  zemindar  of  th^  kmMi49  of  the  aforpsaid 
peiganiiah,  executed  an  absdnte  deed  of  sale,  and  having  at  oiice 
received  the  value  mentioned  in  the  said  deed  of  sale,  in  cash,  granted 
a  receipt  for  the  same  :and,  that  Ihave  had  an  ikra/mamMk^  with  similar 
oonditions  as  those  contained  in  the  present  iibroraamai^  executed  by 
Kallee  Persaud  Shome  Roy,  the  said  porobaser,  for  a  term  dt  ten  yean» 
from  10th  Chyte  1286  (22nd  March  1830)  to  30th  Chyte  1246 
filth  April  1840)  under  the  following  paragraphs,  with  a  view 
that,  if  at  any  time  I  recant  -from  -any  of  the  stipulationB  in  the 
following  paragraphs,  then  that  limited  xkrofmamaik  executed  by  the 
purchaser,  which  is  in  my  hands,  will  become  JatQe  and  unfit  for 
hearing  >— 

•  ^ufU  .-*Tbb  Bioht  Hov'bli  Sib  Jaicbs  Colvilb,  8u  1L  Smith,  Ska 
Q.  CoLUBB,  and  Sir  Lawbbncb  Pbbl. 
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ara  at  my  (tile  vendor's)  risk,  the  puichwer  has  no  oonoem  with  it,  Radhamito!)* 

^nd  Para.— -If ,  after  the  ezpir/   ot  the  term   set  forth   in   the  other  p^ 

UrttmamAhfl,  the   vendor,   on  paying  tip  the  entire  valae  mentioned  in  KaipiiioTB* 
the  hyttankah    fdeed  of  sale)  itith  interest,  take  back  the  hohdlah  (deed  of 
^ab)and   receipt  da  i^g  that  time,   the  ddkhtl-kharij  expenses   and  the 
taltie  ot  patters,    Jtc,  will   all  be  in  my   (the  vendor's )  hands.    The  pur- 
iikM&p  shidl  ha;ve  no  connection  with  it. 

9rj /Wik^-Begarding  the  arrangement  of  the  mehals  mentioned  in 
tiie  said  ^IffMMiM^  the  purohaser  candisn^sor  entertain  amlahs  on  my 
rthe  Teaddr^fl)  apfnttriL 

ii^  Pdro.— Tne  rent  tof  the  mehals  mentioned  in  the  said  hynamah 
will  remain  in  the  tmst  of  the  purchaser,  and  the  Gk)vemment 
revenue  wUlbes^lftto  the  doDaotorate  by  Ithe  ptEtrohAseT.  I(theYend* 
or)  shall  have  nooonnectkm  with  it. 

Bih  PoMi.-- Ihe  iftoh«tir,  peon,  and<)tiher8  thai  will  be  employed  for 
reaHaing  th^  edHeotvftis,^!  will  get  their  stated  salary,  ^ba«  aocord* 
ing  to  the  separate  list  with  my  (the  vendor's)  consent,  from  the  pnr- 
ehaser,  from  the  collections  of  the  mehals   inserted  in>he  said  hynamah* 

6ik  Pufo.— Alter  sending  the  rents  of  die  mehals  ijiserted  in  the 
said  hynofmaJh  into  the  Co11ectorate>  andafter  the  dednction  of  salazy, 
expmises,  oonsnmmationii  Sco.,  of  the  entire  year,  whatever  profits  will 
be  left,  when  I  (the  vendor)  will  liquidate  the  principal  and  interest, 
theti  I  (the  vendor)  wiH  receive  the  said  money  which  is  deposited! 
Vfith  interest  at  12  annas  per  cent. 

7th  ^ara.—'l  have  sold  the  mehals  for  Be.  11,000  into  the  hands 
rfthe  pnrchaser  lor  a  term  of  ten  years;  after  the  expiry  of  the 
term.when^  I  (the  vendor)  WiH  pay  up  in  one  Imnpsmn  the  principal. 
With  interest  at  1  per  cent^  then  1  will  take  back  the  mehals  inserted 
in  the  said  If/namaK 

Bih  Poro^The  profits  and  losses  of  the  mehals  inserted  in  the  said 
hynamdh  are  in  my  (the  vendor^s)  trust;  the  purchaser  shall  have 
no  concern  with  it. 

9^^  Pofa.—Before  the  expiry  of  the  term  mentioned  in  the  attested 
Ar'tMHotHcft  of  the  purchaser,  when  I,  the  vendor,  in  one  lump  sum» 
pay  the  reifl  value  inserted  in  the  iSM)baIa&,  with  interest,  then  twill 
take  1)aek  thtose  mehals. 

XOih  Pard.^Por  the  purpose  of  realizing  the  rents  ot  the  nehale 
inserted  in  the  hynamah^  a  mohurir  will  be  employed,  and  the  said 
liioharir  shall   yearly  adjust   the  jumma-hurch  accounts  to  me  (the 
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X8I78        TOBidor)  (  sad  (%he     vendor)  shall  wnte  my  acknowledglBAiit  on   tlie 
Badbamuiodi  *^<>*'®8aid  jf/mmchhwrek,  the     pnrchMer     shall    have    nothmg  to  do 
with  the  balance  of  rents,  it  will  be  in  my  hands. 


XaiFAMeriB  ^^^^  Para, — From  the  whole  o{  the  mehals  inserted  in  the  said 
I^ABBfl^  hynamaJh  if  any  civil  or  criminal  suit  or  boundary  dispute  should 
arise,  the  expenses  of  the  losses  incurred  thereby  will  be  in  mj  (the 
vendor's)  responsibility,  the  purchaser  shall  have  no  oonneotioii  with  it- 
l2lh  I'ara.— Whatever  paper  oui^  of  the  description  and  Jwmma 
papers  of  the  mehals  inserted  in  the  said  hynamah,  I  will  make  over 
to  the  pturohaser  in  that  paper ;  If  1  conceal  under  any  excuse,  any 
moosab^  or landsy  or  trees,  fmitfnl  orunfmitful,  when  it  islmown  aad 
found  out  o!  the  said  mouzah  or  lands,  &o ,  I  (vendoi)  will,  without  any 
excuse  whatever,  give  into  the  bands  of  the  purchaser,  the  prMnoe, 
With  interest,  expended  from  that  time. 

Dated  the  lOtk  Gfayte  1266  (22nd  Hordi  1630). 

Both  deeds  were  registered^  and  Kalee  Persaud  was  put  in  pos* 
session  of  the  eatates^  and  remained  in  poasaaaion  till  hia  death, 
and  he  was  auoceeded  in  such  posaesaion  by  hia  heiress  the 
i-espondent. 

No  accotints  ever  were  settled  or  made  ont. 

On  the  29th  June  1852,  the  appellant,  as  the  heir  of  iTundo* 
loll  (he  was  in  fact  only  the  heir  in  reversion,  bat  the  tenant  for 
)ife  assigned  her  rii^hts  in  his  favor)  i  sued  to  recover  tbd  property 
on  the  ground  that  the  debt  and  interest  had  been  paid  off  out 
of  the  rents ;  he  admitted  that  he  had  not  dapositad  the  mort** 
gage-money>  being  unable  to  do  so,  and  the  debt  being  in  &c| 
wiped  off.  He  assumed  that  no  more  could  be  recovered  by  the 
mortgaig^eeas  interest,  than  the  amount  of  the  princip^» 

The  Principal  Snddetr  Ameen*  alter  going  into  acconkits  to 
show  that  the  net  yearly  profit  received  by  the  mortgagee  was 
Its.  924-6-4,  and  that  a  deduction  had  to  be  made  in  respect  of 
one  mouzah  which  for  a  time  had  been  in  the  possession  of  the 
Knortgagor^s  heiress,  proceeded  thus  :— - 

•*  We  have  only  to  determine  now  how  the  interest  shall  be  calculated* 
Plaintiff  asks  for  a  sum  eqnal  to  the  principal  that  may  have  accumu* 
lated.  Defendant  contends  that  the  collection  was.  not  enough  t#  pay 
the  interest  of  the  loan,  and  that  he  is  entitled  to  interest  on  the 
loan  for  the  entire  period  of  tWenty-nine  years. 

2Ir.  Macpherson,   basing  his  opinion  on  the  precedents  of  the  Sadder 
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Ceorfb    Bttttee   that/ in  taking   the  accounts,  interest  is,   as   lijg^herftt        1872 


rule,  allowed  on  the    payments   of  both  parties.    There  are  two   modes  ]Hj^i>HABwoDi 

in    either   of   which    the   accounts   may  be   made  up.    They    may   be       Missbb 

permitted  to   run   on  from  the    date  of   the  loan  to  the    date     of  tlie  —      ^• 

settlement,  interest  being  allowed   to  the  one  party  on   the  whole    sum 

lent,  and  to  the   other  on  the  sums  realized   over  and    above  the  interest 

to  which  the  mortgagee  is  entitled,    from  the   date  of  realization  :— or 

tlie  amount  collected    by  the  mortgagee   in  poestBssion  may   be   carried 

first  t6  interest,  and  after  paying    that,  to  the  liquidation  of  the  principal, 

the   account  being  closed  at   the  end  of    each   year,   and  thei^e  being 

allowed    from  year  to   year  only   reduced    interest   on   the   reduced 

principal' (1).    Mr.  Macpherson   adds     that   'any    agreement   made   by 

the  parties  ias  to  the   manner   of   accounting  will  be  enforced^   if  not  in 

itself  illegal'  (2). 

Beforring  to  the  contract  between  the  parties^  we  find  it  stipulated 
that,  *  after  paying  the  G^ovemme  nt  revenue  and  deducting  the  expenses, 
the  seller  shall  return,  the  purchase-money  with  interest>  then  the 
seller  shall  receive  whatever  may  have  gathered  or  accumulated  of 
tlie  profits,  with  interest  at  the  rate  of  12  annas  per  cent.' 

The  account,  therefore,  should  be  drawn  up  in  accordi^ce  mth  the 
conditions  adopted  by  the  parties-^that  is,  to  give  plaintiff  interest  on  his 
profits  for  the  entire  period,  Mid  to  give  def  aidants  interest  for  the  entire 
period;  but  the  Court  is  precluded  by  law— s.  6^  Begulation  XV 
of  I793-*-from  awarding  in  any  case  whatever  a  greater  sum  for  interest 
than  the  amount  of  the  principal.  Holding  therefore,  to  the  original 
stipulation  made  between  the  parties^  except  in  so  far  as  it  may 
contravene  the  law,  the  amounts  will  be  as  follows  c-^ 

Due  to  plaintiS,  cateulaling  the  pt\>Bts  at  fts.  924-64.)$ 

from  1237  (1830)  to  15th  Assar  1266  (28th  June 

1859)        Rs,  26  999   14  3  i 

Interest   on  the   profits    from   1237  (1883)  to  1254 

(1847),  being  equal  to  the  principal  Bs.  16,639,  0  5 
Interst  on  the  profits  from  1255  (164S) 

to  1266  (1859) "    4,575  6  10 

" -Us. 21,214  6    15     0 


Carried  over    ...    Rs.  48,214  4  19 


{h  ItacpherSoii  oh  Mortgages,  204,      (-2)  Macpherson  on  Mortgages^  205) 
£th  Ed.  5th  Ed. 
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IWI  Brought  cfvev    ...  B0.  48,214^    4,   1^ 


Badhabbnobb  Deduct  for  Mohenderpore  from  1246  (1839),  the  date  on 
V  "*  which  the  estate  came  into  Pran  Money's  possession— 

Kbipamotfi.      Principal        Bs.  1,388    7    10 

Babu.  Interest         •  1,212    6      6 


Bs.    2,600  12    15 
Bs.  45,613     8     4 


Due  to  defendants- 
Principal  Bs.  11,000    0    0 

Interest  „    11,000    0    0 


Bs.    S2/)00    0    0 


Pue  to  plaintiff  Bs.    23,613    8    4 


If  defendant  snffers  in  consequence,  it  is  her  own  fault,  as  she 
might  in  1247  (1840^,  as  soon  as  the  term  of  the  contract  expired* 
have  applied  for  the  foreclosure  of  the  mortgage,  instead  of  suffering  ifc 
to  gp  on  tor  twenty  years  longer,  heedless  of  the  law  which  barred  her 
against  cJaiming   ioterest  after  the  interest  had  equalled   the   principal. 

I  therefore  decree  that  plaintiff  receiye  possession  of  the  estate 
claimed;  that  Kalee  Persaud's  heirs,  the  defendants,  pay  fo  plaintiff 
Bs.  23,613-8.4;  that  he  also  receiye  wasiUt  from  date  oi  suit 
to  date  of  possession,  and  interest  from  each  ensuing  year,  with 
interest  on  the  total  sum  decreed  at  1  per  cent,  per  mensem.*' 

The  case  having  come  on  appeal  to  the  High  Court,  a  Diyision 
Bench  (Bavley  and  Roberts^  J  J.),  after  disposing  of  a  teohnical 
objection^  proceeded  tliaa  :•-*- 

*'  The  next  question  to  decide  is  whether  the  transaction  was  a 
mortgage  to  which  the  law  and  rulings  of  this  Court,  as  to  accounting 
in^sases  of  mortgage,  can  apply  P  If  this  be  a  morlgage,  then  the 
argument  of  defendant,  appellant,  arising  from  the  oontention  that  it 
is  a  loan  and  deposit  only,  and  that  repayment  by  deposit  in  money  is  a 
condition  precedent  to  any  right  accruing  to  plaintiff,  must  fall,  and 
furthmr  the  calculation  of  interest  due,  and  payment  made,  must  be  in 
the  manner  laid  down  by  this  Court  for  cases  of  mortgage. 

We  think  the  following  passage  from  Macphersou  on  mortgages 
3rd  edition,  indicates  a  fair  test  and  guide  to  the  answering  the 
question  whether  the  transaction  was  a  mortgage  or  not :— "  So  long  as 
the  nature  of  a  transaction  is  naturally  such  as  to  stamp  it  as  belonging 
to  a  particular  class  of  mortgage,  the  mere  calling  it  by  a  different 
name,  will  not  transfer  it  to  another  class.    In   one  case,  where  thero 
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mwaBAbscdatesale^bat  tiie  parchMer   gave  an  ikrofnamah  wit^  a        ^^7^ 
oondition  that,   if  the   vendor  repaid  the  parohase-mone]^  ^nd  interest  s40habim<»b 
by  a  fixed  day,  the  purchaser  wonld  re-convey  the  estate  to    him,  it   was      Husib 
contended  that  this  was  a  redeen^able  sale  only,  and  not  a  mortgage  by  *• 

conditional  sale,  nor  governed  by  the  rales  applicable  to  such  mort-  dJumol** 
gages.  But  the  Gonrt  held  'redeemable  s&les  'and  'mortgages  by 
conditional  sales '  were  in  their  nature  identical,  and  merely  different 
modes  of  expressing  the  same  things  and  that  therefore  a  redeemaUe- 
caleoonldbeforedosed  only  in  the  same  manner  as  a  mortgage  by 
conditionid  sale"  (1). 

Applying  this  rule  to  the  facts  of  this  case,  we  have  here  the^ 
plaintiff  borrowing  from  defendants  Bs.  11.000,  and  making  an  absolute 
deed  of  sale,  varied  by  another  ihrar  (which  is  the  most  common 
practice  in  this  country  for  providing  an  equity  of  redemption)^  and 
making  the  transaction  nnonstakeably  nothing  bat  a  redeemable  sale^ 
identical  with  a  mortgage.  Although  there  is  the  expression  that  the- 
Bs.  11,000  be  repaid  by  a  deposit  of  the  amount  with  interest,  and  the* 
profits  are  to  accumulate  at  interest,  until  the  loan  be  repaid,  and  then 
refunded  to  the  borrowers,  we  look  npon  this  as  nothing  that  can  alter 
the  esseutial  and  substantial  character  of  the  transaction—that  of  » 
redeemable  sale. 

Thus,  under  the  facts  of  this  case,  and  the  rule  above  cited,  which 
in  our  view  is  applicable  to  these  facts,  this  transaction  is  of  the^ 
character  of  a  mortgafl:e,  and  not,  as  urged  by  defendant,  in  his  appeal^ 
a  loan  to  be  repaid  by  a  deposit  of  cash,  and  in  no  way  of  the  character 
of  a  mortgage.  The  case  must  therefore  be  governed  on  this  point,  as 
also  in  regard  to  the  principle  of  accounting  and  crediting  paymentg, 
first  to  interest,  by  the  law  and  rulings  of  this  Oourt  on  these  points. 
That  law  and  those  rulings  are  so  dearly  laid  down  in  the  Srd  edation 
of  Macpherson  on  Mortgage,  pp.  248  to  254,  and  in  respect  to  the  cal- 
culation of  interest  in  pages  243  and  244,  that  we  need  only  refer  the 
Principal  Sudder  Ameen  to  those  passages,  and  desire  him  to  re-adjust 
the  account  according  to  those  rules.  The  realization  should  be  first 
credited  to  interest,  and  then  the  account  made  up  as  laid  down  in  the^ 
above-tited  rules.  In  this  account,  the  defendant  to  get  credit  by 
'deductions,  on  account  of  Mohenderpore,  as  foond  tabe  ael  apart  fbr- 
themaintenaDoe  cC  both  widows." 

They  ibeq  remanded  tbe  case  with  power  to  make  a  loeai 
enquiry  as  to  the  value. 


(1)  Macpherson  on  Mortgage,  40,  6th  Bd. 
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^^7^  An  application  for  review  having  been  nnsucoessf rf,  the  heir 

Badhabbnodb  of  the  mortgagor  now  appealed  to  her  Majesty  in  ConnciK 
H188XB 

Jim^om  Sir  E.  Palmer,  Q.  C,  and  Mr.  Imth  for  the  appellant.— The 
Pabkb.  rales  laid  down  in  the  passages  referred  to  in  Macpherson 
on  Mortgages  are  variable  according  to  the  terms  of  the  contract. 
The  express  terms  of  this  agreement  made  it  optional  with 
the  mortgagor  after  the  expiration  of  ten  years  to  redeenft 
on  paying  principal  and  interest ;  and  if  he  claimed  his  right 
the  mortgagee  was  answerable  for  profits  and  interest  ;  and 
as  the  mortgagor  showed  that  he  received  more  than  enoogh 
to  pay  the  debt,  no  tender  was  necessary.  The  express  terms 
of  the  agreement  point  out  how  the  account  is  to  be  taken, 
viz.,  on  one  hand,  the  mortgage-debt  with  interest,  which  how- 
ever cannot,  according  to  Regulation  XV  of  1793,  exceed 
the  principal,  on  the  other  hand,  the  accumulated  profits  out  of 
the  rents  ?nth  interest  thereon.  The  express  terms  exclude 
the  intention  of  taking  the  account  in  the  usual  way. 

Mr.  Doyne  for  the  respondent. — ^The  net  profits  were  not 
equal  to  the  annual  interest,  and  the  method  proposed  would  be 
most  inequitable.  [Their  Lordships,  after  hearing  Mr.  Doyne 
for  a  short  time,  said  they  were  in  favor  of  the  respondents 
contention.] 

Sir  B.  Palmer  in  reply. 

Their  Lobdships  delivered  the  following  judgment  :— 

In  this  ease  the  question  admits  of  being  very  shortly  stated. 
It  was  this,  whether  the  ordinary  rules  applicable  to  mortgages 
expressed  in  the  passage  in  Mr.  Macpherson's  book  on  Mort- 
gages, referred  to  by  the  High  Court,  do  or  do  not  apply  to 
the  present  case  ?  It  was  contended  that  they  did  not  apply  to 
the  present  case,  because  their  application  is  expressly  exclnded 
by  an  agreement  between  the  parties  ;  and  if  their  Lordships 
had  come  to  this  conclusion,  they  wookl  undoubtedTy  have  given 
effect  to  that  agreement. 

The  construction  of  the  agreement  which  is  contended  for  on 
the  part  of  the  appellant  is  this^   that  the  mortgagee  on  hii 
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part  18  eDtided  to  the  payment  of  the  principal  aod  of  the  in-  ^^^ 
terat  on  the  debtj  but  that  the  payments  of  interest  whioh  Radbabkkoub 
properly  would  aocniey  at  all  eveats  annually^  carry  no  interest  ^*"«** 
themselyesy  which  no  doubt  is  the  ordinary  rule.  On  the 'Other  ^Jf^^J^*^^*" 
hand  it  is  said  that  the  mortgagor  is  entitled  to  call  the  mort- 
gagee to  account  for  the  whole  of  the  annual  prooeeds  of  the 
property  less  a  few  expenses  of  collection,  and  that  each  of  the 
annual  payments  of  the  proceeds  of  the  property  is  chargeable 
with  interest ;  so  that,  while  on  the  one  hand,  the  mort^a^agor  can 
charge  the  mortgagee  with  all  the  annual  proceeds  of  the  estate, 
those  annual  proceeds  carrying  interest,  the  mortgagee  on  the 
other  hand  can  only  charge  the  mortgagor  with  the  debt  and 
tne  interest,  the  latter  not  carrying  interest,  the  result  of  which 
is  certliinly  somewhat  extraordinary— that,  whereas  in  this  case 
it  appears  very  clear  that  the  mortgaged  property  was  an  in- 
sufficient security,  and  that  the  proceeds  of  it  fall  short  by  some 
Bs.  400  a  year  of  the  interest,  nevertheless,  after  a  long  period 
of  time,  the  mortgagor,  not  having  paid  a  farthing  of  the  prin- 
cipal or  interest,  is  entitled  to  a  large  balance  on  the  part  of 
the  mortgagee.  Of  course,  the  parties  might  have  so  agreed  if 
they  pleased,  but  their  Lordships  would  be  loth  to  put  such  a 
construction  upon  the  agreement,  unless  they  were  compelled  to 
do  so  by  very  plain  words. 

On  looking  at  this  agreement,  more  especially  at  the  6th  and 
•  lOth  paragraphs, which  have  been  often  referred  to,  and  to  the 
precise  terms  of  which  it  is  not  necessary  to  refer  again,  their 
Lordships  on  the  whole  think  that  these  paragraphs  and  the 
agreement  generally,  which  is  drawn  by  no  means  clearly,  are 
not  inconsistent  with  the  supposition  that  the  parties  intended 
that  the  interest  might  be  set  ofiE  from  time  to  time  against  the 
rente  and  profits,  and  that  the  mortgagee  wjts  only  to  account 
to  the  mortgagor  for  any  rents  and  profits  and  interest  on  the 
same  which  he  may  have  received  over  and  above  the  interest 
due  to  him  upon  the  debt.  Their  Lordships  being  of  opinion 
that  that  interpretation  is  not  inconsistent  with  the  contract 
according  to  the  best  construction  they  can  give  to  it.  it  follows 
that  the  rule  stated  by  ^Macpherson  in  general  terms  is  not 
excluded  by  the  terms  of  this  contract. 
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1872  Tbeir  Lordskips  thi^k  it  right  also  to  say  ihi.t,  eyen  mtmrniug 

^il^ABBNooB  the  ooiisfeFaetioQ  whidh  has  l>eeQ  conteatended  for  on  thd  part  of 

^^*^     tbo  appeUaiit>  certainly  an  anasnal   one  in    doonmenta  of  tUfr 

KftiPAMLTBB  Icind^  their    Lordships    are  not    prepared  to  eay  that  ihe  High 

Conrt  was  wrong   in  determining   that  snoh  a  conetniction  was 

applicable  only  to  the  first  ten  years ;  and  that  if  the  mortgagor 

chose  at  the   expiration  of  that  period  to  »7ail  himself  of  the 

Begalations  which  permit   the   redemption   of  mortgages  after 

the  expiration  of  the  term  stipalated  for/  be  must  come  in  nndsor 

the   general    terms   pf    those  Reignlations  which  prescribe  the 

equitable  conditions  required  to    be  satisfied.    Their  LordshipB 

are  also  of  opinion    that    Begnlation  XV  of  1793,  8*  7,  does  not 

apply  to  transactions  of  this  kind. 

Under  these  ciroumstanoes  their  Lordships  will  humUy 
adrise  Her  Majesty  that  the  decision  of  the  Oourt  below  ought 
to  be  affirmed,  and  this  appeal  dismissed  with  costs. 

Appeal  dmfUeseJL 
Agent  for  appellant :  Mr.  Barrow.  ' 

Agent  for  respondent ;  Mr.  MarUmer. 


APPELLATE  CIVIL. 


1S73  Beforp  Mr.  Ju9^u  Fh$a/r  (Mkd  Mr.  J^idb  AinaUs. 

April  %.    .  jjg  5^^  ^^^  ^jp  ,f„  Pmitiok  OF  HADTBB  ABDOOLLA  a»d  ihotevb.* 

Indian  Begistration  Act  (Vin  of  1S71,)  s.  76.— Beyiew— ilc<  XXIZT  o/ 

1861,  t.  38. 

A  Disfcrict  Judge  ha3  no  power  to  review  an  order  passed  under  s.  72,  Act 
VIII  of  1871. 

Oni  Mussamut  Noornn  died  on  the  18th  I>eo6niber  1871. 
After  her  death,her  sonri|i4aw,  ^eassut  Bosseip  applied  to  thp 
Sub-Uegistrar  of  Oya  for  registration   of  a   deed  of  gift>  dated 

•  Rule  Niei,  No.  46  of  1873,  against  an  order  of  the  Jadge  of  Qya^  dated 
the  4itb  January  1873« 
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19tli  November  1871 ,  from  ihe  deoe&86d  in  favoir  of  hear  grand"       1878 
phUdreti*    Hajde  Abdoollli  and  Barrateei  the  heirs  aooordisg  to      in  mu 
IfOhoiQedan  law  of  Massamnt  Noomn,  objected  to  ih^  registra*  ,^^  p**  !J,' ,, 
taon,  ol  the  deed  on  the  g^oiind  that  it  had  not  been  executed  by    of  Hadjbb 
Haasamnt  Noornn.    The  Bub-registrar  refused  to  register  the    ^■'^**^* 
deed*    Beassat  Hossein  applied  to  the  Judge  under  s.  73^  Act 
Yin  of  1871|  to  establish  his  right  to  have  tbe  deed  registered. 
Tha   Jiidge>    Mr«    Ti^lori    rejected   the   application  on    the 
ground  that  the  execution  of  i^e'deed  was  not  satisfactorily 
proved.    Reassnt  Hossein  applied  for  a  review  of  t^is  judgment^ 
and  the   then  Judge  of  Gya  (Mr.  Craster)  passed   the  following 
order  :— 

^  I  think  the  case  niay  be  admitted  to  argument.  As  a  g;eneral  rule 
etery  Conrt  has  power  to  revi^  (its  own  orders  and  as  at  presenli 
advised,  I  see  no  reason  fur  believing  that  this  Court  has  not  power  to 
review  its  order  in  the  present  case,  although  no  special  provision  for 
such  procedure  appears  to  have  been  made  in  the  Act  under  Which  the 
order  was  passed.  I  direct  that  the  case  be  placed  upon  the  review 
IKle  and  be  argued.*' 

Mr.  Tu)idale,  for  Hadjee  Abdoola  and  Burratee,  moved  the 
High  Court  (Phear  and  Ainslie,  J  J.)  for,  and  obtained,  a  rule 
calling  upon  Reasstit  Hossein  "  to  show  cause  why  the  order  of 
the  Judge  admitting  the  review  should  not  be  set  aside  on  the 
ground  that  it  was  made  without  jurisdiction.'^ 

The  rule  now  came  on  for  hearing. 

Mr.  Ttoidal^  and  Baboo  Bameeh  Chunder  Mitter  in  support  of 
the  rule. 

Mr»  C.  Oregory  and  Moonshee  Mahomed  Yusoof  for  Reassufe 
Hosseku 

Moonshee  Mahofned  Yusoof.  in  showing  cause,  contended  that 
the  Judge  had  jurisdictiou  to  review  the  order  passed  by  him* 
Under  s.  88,  Imi  XXIII  of  1861,  the  procednrci  as  prescribed 
in  Act  VIII  of  1859,  is  to  be  followed  in  all  miscellaneous  cases* 
8»  376,  Act  VIII  of  1859,  applies  not  only  to  decrees,  but  to 
orders  also.  8.  76,  Act  VIII  of  1871,  lays  down  that  no  appeal 
shall  lie  from  an  order  passed  under  that  section.    But  there  are 
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1873       no  express  words  in  the  Act  taking  away  frotn  the  Oonrt  the 

jj^^gg      power  to  reriew  its  own  judgment*     S.  26,  Act  XXIII  of  1861 » 

MATTCR  o»  expressly  takes  away  the  power  of  review  in  certain  cases.    The 

^F  HadJeb   power  to  review  its  own  judgment  is  inherent  in  every  Court. 
Abdoolla. 

Mr.  TwidaUf  in  support  of  the  ru1e»  contended  that  there  was 
no  section  in  Act  VIII  of  1871  which  authorized  a  Court  to 
review  its  judgment.  B.  76  of  the  Act  tenders  the  order  final. 
The  whole  of  the  procedure  M  Act  VIII  of  1869  has  not  been 
imported* 

The  judgment  of  the  Court  was  delivered  by 

Phbab,  J. — We  think  that  in  this  case  the  rule  must  be  made 
absolute.  The  judgment  of  Mr.  Craster  in  admitting  the 
review  is  very  short.     He  says  (reads). 

It  appears  to  me  that  the  Judge  has  taken  an  erroneous  view 
of  the  extent  of  his  jurisdiction  in  this  matter.  If  he  were 
right,  the  conseqaence  would  be  |thaty  whereas  in  regular  civil 
suits,  in  suits  before  the  Collector's  Court  under  Act  X  of  1859, 
aoxl  in  suits  which  are  depeodent  upon  the  provisions  of  Bengal 
Act  YIII  of  1869,  the  procedure  for  review  is  strictly  laid  down 
and  limited  in  respect  to  the  time  and  the  causoj  yet  in  a  sum-» 
mary  case  like  the  present^  the  Court  Would  be  Unrestricted  in 
every  way.  It  would  not  be  obliged  to  confine  its  review  to 
matter  which  was  new  since  the  former  bearing,  or  to  any  of 
those  points  which  are  prescribed  in  the  general  Civil  Procedure 
Code.  The  Judge  might  in  fact  on  review  hear  an  appeal  {torn 
the  decision  of  bis  predeccRsor  upon  precisely  the  same  mate* 
rials  as  those  upon  which  his  predecessor  formed  his  judgment^ 
and  he  might  do  this  without  any  limit*  as  far  as  I  see>  with  re«> 
gard  to  time  ;  and  af^aiu  his  own  decision  upon  review  might  be 
reviewed  thereafter  equally  without  limits  as  to  time»  The  coD'- 
sequence  would  be  that  we  should  have  here  a  perfectly  un« 
restrained  system  of  appeal  upon  appeal  withdut  any  sort  of 
limitation.  And^  indeed,  as  far  as  I  understand  the  present  case» 
the  review  which  has  been  admitted  is  of  the  nature  of  an  appeal 
from  the  judgment  of  Mr.  Taylor.  No  doubt,  every  Court  has 
60  far  the  power  to  review  its  own  decision  as  may  be  necessory 
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for  the  purpose  of  making  that  decision  in  terms  accord  with  the       ^87g    ^ 

intention  of  the  Court  entertained  at  the  time  of  passing  its      m  the 

for  instance,  to  correct  verbal  errors,  or  otherwise  to  make  the  T^R^moN 

formal  decree  an  accurate  expression  of  the  judgment  which  the    ofHadjpb 

(^ourt  intended  to  pass.    But  I  am  of  opinion  that  an  inferior 

Court  of  limited  jurisdiction  does  not  possess  the  general  power 

of  reviewing  its  own  decision  which  the  Judge  appears  to  think 

that  every  Court  necessarily  does  possess.    I  may  say  that  even 

the  Court  of  Chancery  in  England,  whose  powers  are  as  general 

as  the  powers  of  a  Civil  Court  well  can  be,  does  not  exercise  the 

power  of  reviewing  its  own  judgment  except  when  error  of  law 

is  apparent  on  the  face  of  the  judgment,  or  when  new  matter  is 

brought  to  its  notice  which  could  not  have  been  adduced  before 

it  at  the  time  when  the  decree  was  made  (1). 

On  the  whole  then  it  seems  to  me  as  I  have  already  said  titat 
the  Zilliah  Courts  have  not  got  the  general  power  of  reviewing 
their  own  judgments  which  would  be  necessary  in  order  to  support 
the  exercise  of  jurisdiction  which  the  Judge  here  has  affected  to 
make.  It  follows  therefore  that  the  admitting  of  the  review  was 
in  this  respect  ultra  vireSy  and  the  rule  setting  aside  the  order  will 
be  made  absolute' with  costs. 

Rule  absolute* 


Before  Mr.  Jvstice  Hitter  and  Mr.  Jtistloe  Birch. 
SANTIBAM  PANJA  and  others  (Plaintifps)  v.  BYCUNT  PANJA  1873 

AND  OTHERS   (DEFENDANTS).*  March  7  ^ 

15. 


Bight  of  a  8h  areholder  in,  Land  to  Measurement-- Beng.  Act  VIII  of  1869, " 
88,  26,  37,  and  38. 

A  shareholder  in  a  joint  undivided  estate  cannot  brinj?  a  suit  under  a.  37  of 
Bang.  Act  V III  of  1869  for  the  measurement  of  his  share. 

This  was  a  suit  for  measurement  of  certain  lands  under  s.  87 
of  Beng.    Act  VIII  of  1869.    The  plaintiffs  held  their  shaare 

(1)  See  Perry  v.  fhelips,  17  Ves.,  178  |  MitfcMrd  on  Pleading^,  90  ;  and  Smith's 
Chancery  Practioe^  712  and  811. 

*  Special  At>peal»  No.  866  of  1872,  from  the  decree  of  the  Judge  of  Midna* 
pore>  dated  the  IMh.  March  1872,  reversing  a  decree  of  the  AdditioQftl  Sudder 
Monsif  of  that  district^  d&ted  the  22nd  September  1B71. 
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as  patnidars  from  the  original  owners  of  a  twelve-anna  share  of 
a  joint  undivided  estate.  The  remaining  four-anna  share  was  in 
the  khas  possession  of  the  other  shareholders. 

The  defendants  admitted  that  the  plaintiffs  were  entitled  to 
a  twelve-anna  share  in  the  lands  in  question,  but  contended 
that  shareholders  were  not  entitled  to  measure  the  lands  com- 
prised in  their  share.  The  Court  of  first  instance  held  that  the 
plaintiffs  were  entitled  to  measure  the  lands  of  the  mouzah  in 
suit,  and  the  defendants  were  ordered  to  be  present  at  the  time 
of  such  measurement,  and  to  point  out  the  lands  comprised  with- 
in their  respective  holdings,  and  a  decree  was  accordingly  pass- 
ed in  favor  of  the  plaintiffs  with  costs.  From  that  decision  the 
defendants  appealed  to  the  Judge  of  the  district,  and  on  appeal 
the  Judge  held  that,  as  regards  the  question  of  a  right  to  me- 
asurement, the  case  of  Moolook  Chand  Mundul  v.  Modhoosoodun 
Bachuspuity  (1)  decided  that  point  in  favor  of  the  appellants, 
and  allowed  the  appeal  with  costs. 

(1)  Brfore  Mr,   Justice  Loch  and  Mr,    1862  for  the  measnrement  of  an  estate 

in  which  the  plaintiff  aU^^  he  holds 

an  undivided  S-annas  share. 

The  ryots,  whose  land  it  was  sought 
to  measure  and  assess,  denied  that  they 
were  tenants  of  the  plaintiff,  and  Prem 
Chand  and  another  intervened  claim- 
ing to  be  in  receipt  of  rent. 

The  first  Court  laid  down  two  issues : 
1st,  whether  the  plaintiff  had  been  in 
receipt  of  rents  ;  and,  2nd,  whether 
Prem  Chand  had  been  in  receipt  of 
rent. 

The  Deputy  CoUetor  found  both 
issues  against  the  plaintiff,  but  on  ap- 
peal the  Judge  reversed  the  judgment 
holding  that  "the  intervener's  plea 
that  his  ancestors  and  plaintiffs' 
ancestors  made  a  division  or  a  parti- 
tion is  not  even  proved,  nor  is  the  date 
of  such  partition  even  given.  Such  a 
plea  cannot,  therefore,  be  entertained. 
Plaintiff  purchased  the  estate  in  1269 
(18C2) ;  and  as  aU parties  admit  his  pro- 
prietaiy  right  to  8-annas  share  of  the 
estate  weich  i8heldijmali,and  that  these 

*  Special  Appeal,  No.  126  of  1871,  from  a  decree  of  the  Additional  Judge  of 
Nudlea,  dated  the  21st  November  1870,  reversing  a  decree  of  the  Deputy 
Collector  of  that  district,  dated  the  Jlth  March  1870. 


Juitice  Ainslie, 

MOOLOOK  CHAND  MUNDUL  and 
OTHERS  (IntsbvbnoBs)  V.  MOD- 
HOOSOODUN BACHUSPUTTY 
(Plaintiff).* 

The  30th  June  1^1. 
Beng.  Act  VI  of  1862  ».  lO^Bighi  qf  a 
Co-sharer  to  meaturemeni — Act  X  of 
1859,  ».  112— Ben^.  Act  Kill  qf  1869 
--Bight  of  a  Co-sharer  to  distrain, 

Mr.  C.  Gregory  and  Baboo  Debendro 
Narain  Bose  for  the  appellants. 

Baboos  Unnoda  Pershad  Banerjee, 
Chunder  Madfiuh  Ohose,  and  Taruck 
Hath  Dutt  for  the  respondent. 

The  following  judgments  were  deli- 
vered : — 

•  LooH,  J.— This  was  a  suit  under  the 
provisions  of  s.  10  of  Beng.  Act  VI  of 


Digitized  byLjOOQlC 


VOL.  X.] 


HIGH  OOUET. 


Prom  that  decision  the  plaintifEs  appealed  to  the  High  Court.       18^3 


Baboo  Bhoyrub  Ghunder  Banerjee  for  the  appellants. — ^The 
case  of  Moolook  Chand  Mundul  v.  Modoosoodun^  Bachusputty  (1) 
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V, 
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lands  form  part  of  the  estate  and  are 
situated  within  it,  plaintiff  has  a  right 
under  s.  10  of  Beng.  Act  Vl  of  1862 
to  measure  these  lands,  and  a  decree  is 
given  to  him  accordingly." 


A  special  appeal  was  preferred  by 
the  tenants,  but  before  the  Court 
entered  into  the  case,  it  was  brought 
to  the  notice  of  the  Judges  that  a 
Judgment  had  been  passed  by  a  Divi- 
sion Bench  of  this  Court,  £.  Jackson 
and  Ainslie,  JJ.,  dated  15th  May  1871 
(a),  which  contained  a  construction  of 
8.  10  of  Beng.  Act  VI  of  1802,  which, 
if  followed  in  the  present  case,  would 
necessarily  dispose  of  this  appeal.  The 
Judges  there  held  that  the  applicant 
under  this  (lOth)  section  must  be  the 
iroprictor  of  the  estate,  not  a  share- 
.iolder  only  in  the  proprietary  lands : 
that  it  was  not  right  that  such  share- 
holders should  have  separate  measure- 
ments ;  that  such  procee^ngs  would 
be  productive  of  great  annoyance  and 
harassment  to  tenants  on  the  estate, 
and  that  the  law  does  not  say  that  any 
shareholder  of  an  estate  may  apply  to 
the  Collector,  and  that  looking  to  the 
remarkable  provisions  of  this  section, 
it  should  not  be  extended  beyond  its 
plain  terms. 


I 


4  judgment  of  a  Division  Bench  of 
this  Court,  in  Shwrnhhoo  Chunder  Sad- 
hookhan  v.  Kala  Chand  Karr  {b),per 
Trevor  and  Campbell,  JJ.,  has  been 
referred  to  as  declaring  that  a  share- 
holder was  entitled  to  measure  the 
lands  of  an  estate ;  but  we  find  that 
the  judgment  in  that  case  was  passed 
with  reference  to  the  provisions  of  s. 
26,  Act  X  of  1859,  which  contemplated 
a  different  state  of  things  from  that 
provided  for  by  s.  10  of  Beng.  Act  VI 
of  1862.  S.  26,  Act  X  of  1859,  is  similar 
in  its  terms  to  s.  9  of  Beng.  Act  VI  of 
1862  which  declares  the  rights  of  a 
proprietor  of  an  estate  or  tenure  or 
other  person  in  receipt  of  the  rents  of 


an  estate  or  tenure  to  make  a  general 
survey  and  measurement  of  the  lands 
comprised  in  such  estate  or  tenure, 
and  to  invoke  the  assistance  of  the 
Collector  should  the  tenant,  whendtdy 
served  with  notice,  fail  to  attend  and 
point  out  his  land  j  but  s.  10  of  Beng. 
Act  VI  of  1862  contains  provisions  not 
to  be  found  in  any  section  of  Act  X  of 
1869.  It  was  enacted  probably  to 
assist  auction-purchasers  in  discover- 
ing the  lands  they  had  purchased,  and 
the  tenants  who  occupy  such  lands.  I 
cannot  suppose  that  the  law  ever  con- 
templated that  the  provisions  of  this 
section  should  be  made  use  of,  unless 
in  very  exceptional  cases,  by  land- 
holders who  have  been  for  any  period 
in  quiet  possession  of  their  estates 
receiving  rents  from  the  tenants. 

S.  lOof  Beng.  Act  VI  of  1862  pro- 
vides : — "If  the  proprietor  of  an  estate 
or  tenure  or  other  person  entitled  to 
recover  the  rents  of  an  estate  or  tenure 
is  unable  to  measure  the  lands  com- 
prised in  such  estate  or  tenure  or  any 
part  thereof  by  reason  that  he  cannot 
ascertain  who  are  the  persons  liable  to 
pay  rent  in  respect  of  the  lands  or  any 
part  of  the  lands  comprised  therein,  he 
may  petition  the  Collector,  who  shall 
proceed  to  measure  the  lands,  and  to 
ascertain  and  record  the  names  of  the 
person  in  occupation  of  the  same; 
and  on  the  special  application  of  the 
proprietor  or  other  person  aforesaid, 
the  Collector  shall  proceed  to  ascer- 
tain, determine,  and  record,  the 
tenures  and  under-tenures,  the  rates 
of  rent  payable  in  respect  of  such 
land,  and  the  persons  by  whom  res- 
pectively the  rents  are  payable." 
Then  comes  the  penal  clause,  which 
is  as  follows  :~"If  after  due  enquiry 
the  Collector  shall  be  unable  to  mea- 
sure the  land,  or  to  ascertain  or  record 


(1)  Ante,  p,9dS. 


(a)  Post,  p.  401. 


(6)  1  W.  R.,  53,  54. 
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on  whidi  the  judgment  of  the  lower  Court  is  based,  and  also  the 
case  of  Mahomed  Bahadoor  Mojoomdar  v.  Rajah  Raj   Kishen 


the  names  of  the  persons  in  occupa- 
tion of  the  same,  or  if  he  shall  (in  any 
case  in  which  such  special  application 
shall  have  be^  made  as  aforesaid)  be 
unable  to  ascertain  who  are  the  per- 
sons haying  tenures  or  under-tenures 
in  such  lands  or  any  part  thereof,  then 
and  in  any  such  case  he  may  declare 
the  same  to  have  lapsed  to  the  party 
on  whose  petition  he  has  made  the 
enquiry."  Taking  these  words  as  they 
standi  it  would  follow  that,  if  the 
party  upon  whose  petition  the  enquiry 
was  made  was  tiie  proprietor  of  half 
an  anna  share  in  the  estate,  the  whole 
of  the  property  regarding  which  the 
enquiry  took  place  would  be  handed 
over  to  him.  It  may  be  said  that  only 
80  much  as  is  in  proportion  to  his 
share  would  be  made  over  to  him,  but 
the  law  nowliere  says  so,  nor  does  the 
law  give  the  Collector  any  authority 
to  enquire  into  and  determine  what  is 
the  share  of  the  petitioner  in  the  estate, 
but  directs  that  in  such  case  the  Col- 
lector may  declare  the  same  t.  e,,  the 
property  of  which  the  measurement 
and  assessment  is  sought,  "to  have 
lapsed  to  the  party  on  whose  petition 
he  has  made  the  enquiry,*'  be  the 
right  of  that  party  what  it  may. 

Possibly,  if  a  person's  co-sharers  re- 
fused to  join  in  making  an  application 
to  the  Collector,  they  might  be  made 
parties  to  the  ca8e,and  the  measurement 
&c.,  proceed  in  the  presence  of  all  parties 
and  so  the  tenants  be  preserved  from 
the  harassment  arising  from  separate 
measurements  being  frequently  made 
by  the  various  shareholders.  All 
parties  must  be  before  the  Collector, 
and  therefore  I  concur  in  the  view 
taken  by  £.  Jackson  and  Ainslie,  JJ., 
that  OTOceedings,  under  s.  10  of  Beng. 
Act  V I  of  1862,  cannot  be  taken  on 
the  application  of  one  shareholder  in 
a  Joint  undivided  estate.  Under  this 
view  of  the  law,  I  think  this  special 
appeal  should  be  decreed,  and  the 
judgment  of  the  lower  Appellate 
Coiut  reversed,  and  that  the  suit 
should  be  dismissed  with  costs  in  all 
Courts. 


AiNSLiB,  J. — The  question  is  whe- 
ther the  words  "if  the  proprietor  of  an 
estate  or  tenure*'  in  s.  10  of  Beng.  Act 
VI  of  1862  are  to  be  read  as  if  they 
were  "if  any  sole  proprietor  or  any 
one  of  several  co-propriet<»rs  of  aa 
estate  or  tenure,"  or  whether  they 
simply  a  sole  proprietor  or  entire  body 
of  joint  proprietors  owning  an  estate  or 
tenure. 

Loch,  J.,  has  pointed  out  how  the 
tenants  may  be  harassed  if  every 
shareholder  of  a  minute  fraction  of  the 
estate  is  allowed  to  have  a  separate 
measunement,  and  how  inconsistent 
the  provision  in  the  section  in  question 
is  with  the  theory  that  every  share- 
holder can  separately  call  on  the  Col- 
lector to  measure.  I  would  further 
refer  to  s.  112,  Act  X  of  1859  (and  the 
corresponding  s.  68  of  Beng.  Act  VIII 
of  1869)  in  which  it  is  provided  that 
*'  no  sharer  in  a  joint  estate  or  other 
tenure  in  which  a  division  of  the  lands 
has  not  been  made  amongst  the  sharers 
shall  exercise  the  power  of  distraint 
otherwise  than  through  a  manager 
authorized  to  collect  the  rents  of  the 
whole  estate  or  tenure  on  behalf  of  all 
the  shares  in  the  same."  The  words 
used  in  the  earUer  part  of  this  section 
are:  — "The  zemindar,  lakhirajdar, 
farmer,  or  other  person  entitled  to 
receive  rent  immediately  from  3uch 
cultivator,  may  recover  the  same  by 
distraint  and  sale  of  the  produce  of 
the  land  on  account  of  which  the  arrear 
is  due."  The  words  used  to  describe 
the  persons  entitled  to  distrain  are  in 
the  singular  number,  and  are  much 
the  same  in  form  as  those  in  s.  10  of 
Beng.  Act  VI  of  1862,  but  the  proviso 
shows  that  they  are  to  be  taken  as 
limited  to  the  owner,  farmer,  Ac, 
defined  lands  or  to  the  whole  of  the 
co-ownors  of  such  lands  acting  as  one 
body.  And  it  is  clear  that,  if  this 
were  not  so,  the  ryot  might  be  infini- 
tely annoyed,  and  the  co-sharers  put 
at  a  great  disadvantage*  Beading 
Beng.  Act  VI  of  1862  by  the  light 
of  this  section,  and  it  must  be  remem- 
bered that  it  is,  to  far  as  these  measure- 
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Singh  (l)on  which  that  Court  also  relied,  are  decisions  on  s.  10  of        ^^^ 
Beng,  Act  VI  of  1862,  which  section  corresponds  with  s.  36  of 


mcnt  sections  are  concerned,  merely 
an  extension  of  a.  26,  Act  X  of  1899, 
and  that  by  s.  21  (Beng.  Act  VI  of 
1862),  it  is  to  be  read  with  and  taken 
as  part  of  the  earlier  Act.  I  entertain 
no  doubt  that  the  proper  construction 
of  ''estate  or  tenure"  in  s.  10  is  one 
that  limits  these  terms  .to  certain 
specific  lands,  the  whole  of  the  rents 
of  which  go  to  the  person  presenting 
the  petition. 

The  provisions  of  s.  108  of  Act  X  of 
1859  (now  8.  64  of  Beng.  Act  VIII  of 
1869)  also  show  clearly  that  a  single 
shareholder's  rights  under  the  Act  are 
by  no  means  co-extensive  with  those 
of  a  sole  proprietor  or  body  of  joint 
proprietors.  He  cannot  seU  the  tenure 
on  which  the  default  accrued  at  all 
until  he  has  proceeded  against  the 
moveable  property  of  the  de&ulter  an4 
brought  it  to  sale  (if  any  be  found), 
and  when  he  does  sell  the  tenure,  he 
cannot  sell  it  under  s.  106  of  Beng. 
Act  VIII  of  1865,  but  can  only  seU 
rights  and  interests  of  the  defaulter 
under  s.  110  of  Act  VIII  of  1869. 

I  entertain  no  doubt  that  in  the  10th 
section  of  Beng.  Act  VI  of  1862,  the 
word  "proprietor"  must  be  read  as 
implying  the  sole  proprietor  or  whole 
ix)dy  gI  profHrietors  oi  the  whole  of  ttie 
land  for  the  measurement  of  which 
Application  is  made. 

(1)  Btfore  Mr.  Justice  E,  JcicJuon  aiii 
Mr,  JiMtiee  Ainslie, 

MAHOMED  BAHADOOE  MOJOOM- 

DAB   AND     ANOTHSB    (DbTSNDANTS) 

V.  RAJAH  BAJ  XISHEN  SINGH 
(Plaintiff).* 

The  15ih  May  1871, 

Beng,  Act  VI  of  1862,  «.  lO—Bight  of  a 
Co-sharer  to  Measurement, 


Baboos  Romesh  Chunder  Mitter  and  Hem 
Chwnder  Baneriee  for  the  appellants. 

Mr.  R,  T,  Allan  and  Baboos  Unnod- 
aprosad  Banerjee  and  Shoshee  Bhoosun 
8ein  for  the  respondent. 

Thjb  judgment  of  the  Court  was 
delivered  by 

Jackson,  J. — I  do  not  agree  with  the 
Judge  in  the  view  he  hap  taken  of  the 
law,  s.  10  of  Beng.  Act  VI  of  1862.  In 
the  first  place,  I  think  it  is  most  im- 
portant that  the  applicant  to  the  Col- 
lector under  this  section  should  prove 
that  he  "  cannot  ascertain  who  are  the 
persons  liable  to  pay  rent  in  respect 
of  the'  lands,  or  any  portion  of  the 
lands  comprised  in  his  estate,  and 
that  on  that  account  he  is  entitled  to 
measmre  the  land«  comprised  in  his 
estate."  These  are  the  words  of  the 
law,  and  they  show  the  state  of  facte 
upon  which  alone  there  can  be  an 
application  to  the  Collector,  and  upon 
which  alone  the  Collector  can  assist 
the  applicant.  The  Judge  admite  that 
there  was  no  enquiry  made  to  ascer- 
tain whether  any  such  state  of  facte 
existed.  One  of  the  tenante  of  the 
estate  who  objected  to  the  application 
appeared  and  alleged  that  there  was 
no  truth  in  the  avenuento  made  in  the 
application,  and  that  the  applicant 
had  long  been  In  possession,  and  could 
not  be  in  ignorance  of  the  lands  or 
tenures  comprised  in  the  estete,  and 
that  the  application  was  only  made  to 
harass  the  tenante.  But  still  no  issue 
was  fixed  upon  the  point,and  no  enquiry 
made  regarding  it.  The  result  is  that 
the  Collector  had  not  jurisdiction  to  act 
in  the  matter,  and  that  all  the  proceed- 
ings must  be  set  aside  as  invalid.  It 
is  worthy  of  remark  that  some  of  the 
clauses  of  the  section  are  penal,  and 


Santisak 
Pakja 

V. 

Btcunt 
Fauja. 


*  Special  Appeal,  No.  2482  of  1870,  from  a  decree  of  the  Officiating  Judge 
of  Mymensingh,  dated  the  30th  August  1870,  affirming  a  decree  of  the  Deputy 
Collector  of  that  district,  dated  the  3l8t  May  1870. 
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Beng.  Act  Vin  of  1869.  The  present  suit  is  brought  under  s.  37 
of  Beng.  Act  VIII  of  1869,  the  right  to  measure  being  given  by 
s.  25  of  that  Act ;  these  two  sections  correspond  with  s.  9  of 
Beng.  Act  VI  of  1862.  By  s.  9  of  Beng.  Act  VI  of  1862, 
and  by  ss.  25  and  37  of  Beng.  Act  VIII  of  1869,  "every  pro- 
prietor"  of  an  estate  or  tenure  has  a  right  to  measure  and  survey 
his  estate,  and  may,  under  certain  circumstances,  apjdy  to  the 
Court  to  have  that  right  established,  whereas  by  8.  lOof  Hxe  former 
Act,  and  by  s.  88  of  the  latter  Act,  the  only  person  entitled  to 
apply  for  measurement  is  "  the  proprietor."  There  is  a  signi- 
ficant distinction  between  the  wording  of  ss.  9  and  10  of  Beng. 
Act  VI  of  1862,  and  ss.  25,  37,  and  38  of  Beng.  Act  VIH  of . 
1869.  The  case  of  Shwmhhoo  Chwider  Sadhoohhan  v.  Kala 
Chand  Karr  (1)  has  expressly  decided  that  the  owner  of  a 
fractional  share  of  an  estate  has  full  power  to  measure.  [Birch,J. 
— ^That  was  decided  with  reference  to  a  gantidar.']  A  fortiori 
a  patnidar,  who  is  the  owner  of  a  superior  tenure,  would  have 
such  a  right.  [Birch,  J.— S.  68  of  Beng.  Act  VIII  of  1869 
expressly  bars  the  right  of  a  sharer  in  a  joint  estate  to  distrain 
for  rent.]  I  submit  that  is  in  my  favor,  inasmuch  as  wherever 
the  rights  of  a  shareholder  are  limited  by  Beng.  Act  VIII 
of  1869,  they  are  so  limited  by  express  provision. 

Baboo  Jadub  Chunder  Seal  for  the  respondents.-*The  mean- 


deprive  the  ryot  of  his  tenure.  It  is, 
therefore,  the  more  important  that  no 
proceedings  should  be  taken  under 
this  section  except  in  instances  where 
the  interference  of  the  CoUector  is 
absolutely  neoessary,  and  in  such  ex- 
ceptional circumstances  as  are  laid 
down  in  the  section.  The  applicant 
must  first  proye  what  steps  he  has 
taken  to  obtain  the  knowledge  of  the 
*  teniues  in  his  estate,  and  that  he  is 
imable  to  measure  because  he  cannot 
ascertain  them.  The  applicant  in  this 
case  makes  general  assertions,  but 
lioes  not  state  what  steps  he  took  to 
ascertain  the  tenures,  and  how  he 
failed. 

I  think  also  that  the  applicant  under 
this  section  must  be  *'  the  proprietor 


of  the  estate,"  not  a  shareholder  only 
in  the  proprietary  body.  It  is  not 
right  that  such  sharehcdders  should 
have  separate  measurements.  Such 
proceedings  would  be  productive  of 
great  annoyance  and  harassment  to 
the  tenants  in  the  estate.  The  law 
does  not  say  that  any  shareholder  of 
an  estate  may  apply  to  the  Collector ; 
and  looking  to  the  remarkable  provi- 
sions of  this  section,  it  seems  to  me 
that  it  should  not  be  extended  beyond 
its  plain  terms. 

I  would  set  aside  the  Judge's  order 
and  dismiss  the  plaintiff's  application 
with  aU  costs. 


(1)    1  W.  E.,  63,  54. 
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ingot  the  word  "propriety," as  used  in  Beng.    Act  VI  of  1878 

1862,   has  been  defined  in  Mdhomed  Bahadoor  Mcjoomdar  v.  Samtibah 

Rajah  Baj    Kishen  8mgh   (1),   in  Moolook  Chand  Mundul  v.  v. 

Modhoosoodun  Ba^husptMy  (2),  and  in  SJioorendro  Mohun  Roy  v.  Panji. 
Bhuggohut  Chv/m  Oungopadhy  a  (3),     A  shareholder  cannot  sue 


(1)  Ante,  p.  401.  • 

(2)  AnU,  p.  898. 

(3)  Brfore  Mr,  Justice  Kemjp  and  Mr, 

Justice  Glover. 

SHOOBENDEO  MOHUN  ROY  and 
OTHERS  (Plaintiffs)  v,  BHUGrOO- 
BUT    CHURN    eUNGOPADHYA 

AND  OTHERS    (DbFENDANTSJ.* 

The  8th  August  1872, 

Beng,  Act  VI  of  1862,  «.  \0— Right  of  a 
Co-sharer  to  Measurement, 

Baboos  Sreenath  Doss,  Shosheehhoo- 
son  8ein,  and  Oirjasunker  Mqjoomdar 
fur  the  appellants. 

Baboos  Nulit  Ohunder  iSfeinand  Issur 
Chunder  Chuckerbutty  for  the  respon- 
dents. 

The  judgment  of  the  Court  was  deli- 
vered by 

Glovbr,  J. — These  appeals  have  been 
heard  together,  and  one  decision  will 
govern  both  cases.  The  matter  has 
been  extremely  complicated  by  the 
action  of  the  Courts  below,  and  it  is 
witii  some  difficulty  tUat  we  have  been 
able  to  get  to  the  real  state  of  the  case. 
The  suit  is  by  a  2-aunas  co-sharer  in  an 
estate  called  Rooil,  for  a  measurement 
of  the  lands  under  the  provisions  of  s. 
10  of  Beng.  Act  VI  of  1802,  his  ground 
of  action  being  in  accordance  with  that 
section  that  he  wishes  to  know,  and 
cannot  ascertain  who  are  the  persons 
liable  to  pay  rent  in  respect  of  the  lands 
of  his  estate  unless  a  measurement  is 
made.  The  Collector  in  the  first  in- 
stance, not-tvithstanding  the  objections 


which  were  made  by  the  opposite  party 
that  such  a  suit  would  not  lie,  ordered 
the  measurement  to  be  made.  The 
Judge  on  appeal  ccmfirmed  that  order, 
and  sent  the  papers  back  that  an  ameen 
might  be  deputed  to  make  the  measure- 
ment. Sometime  afterwards  a  different 
Collector  took  up  the  case,  and  ex- 
pressed a  very  decided  opinion  that  it 
ought  never  to  have  been  brought 
under  Beng.  Act  VI  of  1862  at  all  j  he 
ordered  however  the  ameen  to  go  out 
and  measure  the  lands,  consiaering 
himself  bound,  as  no  doubt  he  was, 
under  the  circumstances  by  the  deci- 
sion of  the  Judge's  Court.  The  ameen 
thereupon  went  and  measured  the 
lands,  both  parties  objected  to  his 
measurement  on  various  grounds,  and 
the  Collector  gave  a  decision,  which 
was  partly  in  favor  of  each.  The  case 
then  went  on  appeal  to  the  Judge, 
who  upheld  the  decision  of  the  Col- 
lector, and  it  is  against  this  decision 
that  the  present  appeals  are  made. 
The  onljr  point  necessary  for  us  to 
consider  in  special  appeal  is  the  point 
of  law,  namely,  as  to  whether  a  co- 
sharer  in  an  undivided  estate  or  tenui*e 
is  entitled  to  apply  tmder  s.  10  of 
Beng.  Act  VI  of  1862  for  a  measure- 
ment. 

We  are  eleocly  of  opinion  that  he  is 
not  so  entitled.  The  words  of  the  sec- 
tion are  that  "  if  a  proprietor  of  an 
estate  or  tenure  or  other  person  entitled 
to  receive  the  rents  of  an  estate  or 
tenure."  We  understand  "  proprietw" 
to  mean  either  the  sole  owner  of  the 
estate,  or  the  corporate  body  of  owners 
acting  together  for  that  purpose,  or  any 
person  or  body  of  persons  having  the 
right  to  coUect  the  entire  rents  of  the 
entire  estate.    There  is  nothing  in  the 


*  Special  Appeals,  Nos.  174  and  276  of  1872,  from  the  decrees  of  the  Judge 
of  Dacca,  dated  the  30th  September  1871,  modifying  and  affirm  ir«r  the  decrees 
cf  the  CoUcctoi;  of  that  ^istriot^  dated  the  30th  JfiQe  1871, 
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for  rent  or  enhancement  of  rent,  or  for  a  kabuliat  without  joudng 
his  co-sharers.  [Mittxb,  J.-^That  rests  on  a  different  principle ; 
a  shareholder  may  not  have  the  rights  yon  mention,  and  yet  may 
be  well  entitled  to  know  the  quantity  of  land  which  forms  his 
estate.]  Separate  measurements  at  the  instance  of  each  share- 
holder would  be  harassing  to  the  tenants.  [Mitteb,  J. — It  is  not 
necessary  that  the  tenants  should  attend  at  the.  measurements.] 
The  proper  course  for  a  shareholder  to  pursue  is  to  obtain  a 
partition,  and  thus  become  sole  prbprietor  of  his  share. 


Baboo  Bhoyrub  Chwnder  Banerjee  in  reply. — ^In  the  case  of 
Moolook  Chand  Mundul  y.'  Modhoosoodun  BcbehuspuUy  (1),  a 
distinction  was  drawn  between  cases  arising  under  ss.  9  and  10 
of  Beng.  Act  VI  of  1862.  Under  the  circumstances  I  submit 
that  the  case  ought  to  be  referred  to  a  Full  Bench.  The  plaintiffs 
could  not  obtain  a  partition  as  they  are  patnidars  of  a  twelve- 


section  which  entitles  a  fractional 
shareholder  in  the  property  against 
the  wishes  of  the  great  mass  of  his 
co-sharers  to  harass  every  ryot  on  the 
estate  by  insisting  upon  a  measure- 
ment of  the  lands.  The  point  in  ques- 
ti(m  has  on  more  than  one  occasion 
been  decided  by  Division  Benches  of 
this  Court.  In  the  case  of  Mooloolc 
Chand  Mundul  v.  Modhoosoodun  Bac- 
husputiy  (1),  it  has  been  held  that  the 
word  "proprietor"  implies  the  ^le 
proprietor  or  the  whole  body  of  pro- 
prietors of  the  land  for  the  measure- 
ment of  which  application  is  made: 
and  again  in  the  case  ot  Mahomed 
Bahadoor  M<^oomdar  v.  Rajah  Raj 
Kishen  Singh  (2),  it  was  held  that  an 
applicant  imder  s.  10  of  Beng.  Act 
VI  of  1862  must  be  **  the  proprietor  of 
the  estate/'  and  not  a  shareholder 
only  in  the  proprietary  body.  Another 
objection  and  an  equally  festal  one  to 
to  the  plaintiff's  case  would  be  that 
a  party  applying  for  a  measurement 
must  do  so  because  he  cannot  ascer- 
tain who  are  the  persons  liable  to 


pay  rent  to  him.  Now  this  is  an  estate 
which  has  been  settled  for  very  many 
years,  the  mehal  was  measured  when 
it  was  settled,  and,  as  observed  by  the 
Collector,  there  was  a  full  record  oi 
the  tenures  of  the  estate,  so  that  there 
could  have  been  no  difficulty  in  ascer- 
taining from  the  thakbust  proceedings 
what  were  the  holdings  of  every  par- 
ticular ryot  on  the  estate.  In  every 
point  of  view,  therefore,  the  decision 
of  the  Court  below  is  erroneous.  It  is 
true  that  the  Judge  has  not  now  de^ 
eided  the  case  on  this  particular  pointy 
but  it  is  equally  true  that  the  objec- 
tion was  taken  by  the  objector  before 
him  from  the  very  beginning  of  the 
case,  and  it  is  on  this  point  that  the 
appeal  is  preferred. 

We  reverse  the  decision  of  the  Courts 
below,  and  reject  the  application  for 
measurement* 

Special  appeal  No.  174  will  therefore 
be  decreed,  and  special  appeal  No.  276 
will  be  dismissed  with  costs. 


(1)  Anie,  p.  993 


(2)  Ank,  p.  402. 
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anna  8hare>  and  the  remaining  foar-anna  share  is  in  the  possession 
of  the  original  shareholders. 

Cur.  adv,  vulL 

The  judgment  of  the  Courts  was  delivered  by 

MiTTBBy  J. — In  this  special  appeal  we  think  we  are  bound 
to  follow  the  principle  laid  down  in  the  decisions  in  Moolook 
Chand  MundtU  v.  Modhooaoodim  BuchtMputty  (1)  and  Shoorendro 
Mohun  Boy  v.  Bhuggobut  Chum  Oungopadhya  (2).  It  has  been 
argued  that  these  were  oases  decided  with  special  reference  to  the 
provisions  of  s.  }0  of  Beng.  Act  YI  of  1862  and  s.  38  of  Beng. 
Act  Vni  of  1869.  But  the  principle  of  those  decisions  appears 
to  be  equally  applicable  to  a  case  like  the  present^  which  is 
brought  under  s.  37  of  the  last  mentioned  Act.  The  same  words 
"  proprietor  of  the  estate  or  tenure''  which  occur  in  s;  38  of 
Beng.  Act  YI  of  1862  also  occur  in  s.  25  of  Beng.  Act  YIII 
of  1869 ;  and  as  it  is  by  s.  23  that  the  right  to  measure 
referred  to  in  s.  37  is  to  be  determined,  the  distinction  relied 
upon  by  the  appellants  must  necessarily  fall  to  the  ground. 

We  reject  the  special  appeal  with  costs. 


(1)  AfUe,  p.  398, 


Appeal  dismvised. 
{2}  Ante,  p.,  403. 
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iif     2K      NOGENDER  OHUNDBR  GHOSK  km  amothkr  (Plairtww)  v.  MAHO- 
^^  MED  ESOF  AND  OTHBKS  (Dependants). 


[On  a|>peia  from  the  High  Court  of  Jadioatare  at  Fort  William  in  Bengal.] 

Alluinon-^Dihwi^n'-AcGretim^BegulcUion  XT  0/ 1825,  a,  4  (1). 
Seoalso 

14  B  L  B  269  ^^^  '^  divr  fonned  in  ilie  middle  of  a  river,  and  ma  a^HM  with  i^.aadby  the 
r^cesBaon  of  the  river  new  land  i^peared,  whioh  was  really  a  deposit  on  the  ancient 
site  of  B.'s  land  though  adhering  to  the  ohor,  it  was  held  to  be  B'a  land. 

The  first  rule  established  by  s.  4,  Regulation  XI  of  1825,  does  not  apparently 
contemplate  land  other  than  that  commonly  known  as  allnvion,  «is.,  landgaftied  by 
gMdual  and  imperoeptihle  aocrettoo,  tlie  imnmp^tum  Utem  of  tlie  civfl  law.  Thar^ 
ia  no  express  proriaion  in  the  Begulation  for  the  case  of  land  which  haa  been  lost  to 
the  original  proprietor  bj  the  encroachment  of  th  e  sea  or  a  river,  and  which,  after 
dilnviation,  re-appears  on  the  recession  of  the  sea  or  river,  and  there  ia  nothing  to 


(1)  Reg,  II  0/1826,  «.  4.  First,— 
*<  When  land  may  be  gained  by  gradual 
accession  whether  from  the  recess  of  a 
river,  or  of  the  sea,  it  shall  be  consi- 
dered an  increment  to  the  tenure  of  the 
person  to  whose  land  or  estate  it  is  thus 
annexed,  whether  such  land  or  estate  be 
held  immediately  from  Government,  by 
a  semindar,  or  other  superior  landholder, 
or  as  a  subordinate  tenure,  by  any  de- 
scription of  under-tenant  whatever.  Pro- 
vided that  the  increment  of  land  thus 
obtained  shall  not  entitle  the  person  in 
possession  of  the  estate  or  tenure  to 
which  the  land  may  be  annexed,  to  a 
right  of  property  or  permanent  interest 
therein  beyond  that  possessed  by  him 
jn  the  estate  or  tenure  to  which  the 
land  may  be  annexed,  and  shall  not  in 
any  ease  be  understood  to  exempt  the 
holder  of  it  from  the  payment  to  Gov- 
ernment of  any  assessment  for  the  pub- 
lic revenue,  to  which  it  may  be  liable 
under  the  provisions  of  Regulation  II  of 
1819,  or  of  any  other  Regulation  in  force. 


Kor,  if  annexed  to  a  sub  ordinate  tennra 
held  nnder  a  superior  landholder  shal, 
the  vnder-teoant  whether  a  khood-kaat 
ryot  holding  a  manrasi  istemrareo 
tenure  at  a  fixed  rate  of  rent  per  beegha, 
or  any  other  description  of  under-tenant 
liable  by  his  engagements,  or  by  esta* 
blished  usage  to  an  increase  of  rent  for 
the  land  annexed  to  his  tenure  by  alia* 
vion,  be  considered  exempt  (rem  the  pay- 
ment of  any  increase  of  rent  to  which  he 
may  be  justly  liable." 

*'  Fifth,— In  all  other  oaaes.  vts.,  in  all 
cases  of  claims  and  dispntes  respecting 
land  gained  by  alluvion^or  by  derelio* 
tion  of  a  river  or  the  sea — whidi  are  not 
specifically  provided  for  by  the  rules  con- 
tained in  this  Regulation,  (the  Courts  of 
Justice  in  deciding  upon  such  claims  acd 
disputes  shall  be  guided  by  the  best 
evidence  they  may  be  able  to  obtain  of 
established  local  usage,  if  there  be  any 
applicable  to  the  case,  or  if  not  by  general 
principles  of  equity  and  justice:" 


*  Fresenl : — ^Tua  Right  IIon'ble  Sir  James  Colvii^e,  ,  Sib  E.  PhiUimobe,  ako 

Siu  M.  Smith. 
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ta]»  sway  or deatooy  the  origSaal'proprietor's  right ;  snoh  a  eaoe  k  tolte  fMermiaftd 
by  the  general  principles  of  equity  and  justice  under'the  6th  role  contained  in  8. 4»  ' 

A  title  fovnded  on  the  original  ownership  and^  identification  of  land  re-appeair> 
ittg  ii  to  be  confined  primA  fade  to  the  re>formation  on  that  site* 

The  oases  of  AfuuamfiU  Imam  B(vuH  v.  Huryovind  Qhod$  {l\  Lopex  r.  Maddan" 
mdum  Thakur  (2);  and  Bdbtori  Sing  ▼.  Hiralal  Beal  (3),  commented  on. 

This  waa  an  appeal  from  two  decisions  of  the  High  Court 
(Kemp  and  Seton-Karr^  J  J.)  at  Calcutta^  the  first  dated  1st 
December  1865,  and  the  other  (on  review)  dated  Isi  April  1967^ 
reversing  a  decision  of  the  Jadge  of  Chittagoog  dated  the  11th 
Jnne  1863. 

The  facts  of  the  case  were  as  follows  :-^ 

The  navigable  tidal  river  Knmafoolee  is  one  of  those  great 
rivers  of  India*  whose  volume  of  water  and  rapidity  of  current 
at  certain  times  overflow,  inundate,  and  carry  away  extenrnve 
tracts  of  surface  soil  :  and  at  other  times  recede  from,  or  formi 
deposits  of  soil  on  the  original  sites  of  the  land  90  inundated^ 
That  river  running  north  and  south,  separated  the  aemin- 
dary  of  Anundonarain  Ghose,  now  represented  hf  the  appel- 
lantsy  which  was  on  the  eastern  bank,  within  the  jurisdiction  of 
Thanna  Potea,  from  the  estote  of  the  respondents,  sometimes- 
called  Mouzah  Bakolea,  which  was  on  the  opposite  and  weatera 
bank,  within  the  jarisdiction  of  another  thanna  called  Sohur^ 

In  tiie  year  1837,  the  Mouzahs  Elalagaon,  Chukra,  audi 
Lakhera*  forming  part  of  the  said  zemindary,  were  aurveyed 
Mid  measured  by  the  Government  Deputy  Oolleotor  of  the^ 
ullah,  and  were  divided. into  dag^,  which  were  re^pectivelj 
distinguished  by  numbers,  and  in  the  year  1839  Mouzah  B)^koIe» 
was  also  surveyed  and  measured,  and  divided  into  ^ags^  distin* 
gnished  respectively  by  numbers. 

In  June  1847,  settlements  were  made  by  the  Collector  on  the- 
p«urt  of  the  Government,  as  zemindar,  with  l^e  then  proprietors 
of  the  said  Talook  of  Bakolea  of  two  cburs,  IXikbm  ancf  Dar- 
meean,  which  had  been  thrown  up  in  the  river.  The  former 
chor  waa  stated  to  contain  22  drones^  I&.18*1-1  of  land,  the- 
jumma  being  Rs.  200-6-S  ;  the  latter  cbur  was    stated  to  cootain 
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16  drones^  18-2-1  of  land,  the  jmnma  of  the  same  being 
Bs.  212.7-7, 

Subsequently  to  the  measurements  in  1837,  the  greater 
part  of  the  surface  land  of  the  three  mouzahs,  part  of  the 
appellants'  zemindary,  became  diluviated  by  the  river ;  but 
afterwards  a  re-formation  of  land  took  place  upon  the  original 
site/. there  remaining  between  the  newly-formed  land  and  the  ori^ 
ginal  lands  which  remained  intact,  only  a  little  ^ftal,  called  the 
Bowal  khalee^  which  it  appeared  became  dry  during  the  lowest 
ebb-tide»  and  was  easily  fordable  by  men  and  animals,  and  which 
extended  over  the  land  of  some  of  the  dags  of  these  mouzahs. 

In  the  year  1848,  Anundanarain  Ghose  presented  a  petition 
to  the  Collector  of  the  zillah,  stating  (amongst  other  things) 
that  a  large  amount  of  the  lands « of  Mouzah  Eolagoao  had 
been  diluviated  or  washed  away  by  the  river,  and  praying 
on  that  account  that  other  lands  might  be  annexed  to  his 
zemindary,  but  no  steps  were  taken  on  that  petition. 

In  1852  the  Durmeean  Chur  had  become  entirely  diluviated 
and  Government  settled  with  the  respondents  another  chur  which 
had  formed  opposite  the  plaintiff's  zemindary. 

Before  1854  the  river  had  thrown  up  some  other  land  towards 
its  eastern  shore,  and  in  that  year  disputes  arose  between  the 
respective  proprietors  of  lands  in  the  vicinity,  as  to  the  right  of 
possession  to  that  land  which  formed  the  property,  now  the  sub- 
ject of  the  suit,  on  which  grass  had  begun  to  grow  ;  and,  on  in- 
quiry, the  Magistrate  found  that  no  one  had,  up  to  the  date  pf  the 
inquiry,  been  in  actual  possession  of  the  same,  and  an  order  was 
made  that  the  said  lands  should  be  attached,  and  that  the  party 
entitled  to  the  possession  should  obtain  a  settlement  thereof  from 
the  Collector. 

Mo  claim  being  made  by  the  Government  to  these  chur  lands» 
petitions  were  presented  to  the  Magistrate  under  Act  lY  o£. 
1840«  by  sixteen  parties  claiming  the  lands. 

The  Magistrate  directed  the  darogah  to  make  a  personal 
investigation  and  draw  out  a  map  of  the  locality,  and  to  report 
thereon,  which  he  did  ;  a  copy  of  the  map  is  opposite  marked 
No.  43. 

In  hia  report  (after  referring  to   a  portion  A^  as  to  irhiofli^  a 
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compromise  haying  been  effected^  no  question  was  raised  on  the 
appeal)  the  darogah  said:-— 

"  l^e  lands  in  Monzah  Kolagaon  belonging  to  the  semindars  Baboo 
Grindoohonder  Gbose  and  Sre^niitty  Nobemngeny  Dossee,  whiob 
were  dilayiated,  have  beea  re-formed  by  allavion  oa  that  site  right  to 
the  west  of  Bowal  khaleeand  the  southern  part  of  the  char  marked  A. 
From  the  said  monzah,  and  from  the  char  marked  0,  settled  with  Maho- 
med Esof  Chowdhry  and  others,  men  can  cross  over  during  ebb-tide  to 
the  said  southern  part  of  the  char  marked  A.  Apain,  the  disputed 
new  alluvion  chnr  marked  B  is  an  accretion  to  the  char  marked  0, 
settled  with  the  said  Mahomed  Esof,  Abdool  AH,  and  others, 

*' But  it  appears  that  the  said  disputed  chur  marked  Bhas  been 
formed  by  alluyion^  the  place  where  the  lands  of  Mouzah  Kolagaon* 
belonging  to  the  said  Baboo  Grindocbtmder  Ghose  and  Sreemutty 
Nobemngeny  Dossee,  zemindars,  were  formerly  broken,  and  during 
the  ebb-tide  men  can  walk  on  foot  from  the  said  mouzah  to  the  said 
chur.  That  portion  of  the  land  which  the  petitioner  Mahomed  Soreef 
had  in  Mouzah  Lakhera  has  been  diluviatcd,  but  there  is  no  trace  of  it 
in  the  bank  of  the  river ;  hence .  it  cannot  be  exacUy  determined  where 
it  has  been  re-formed  by  alluyion.  In  the  said  two  disputed  churs, 
marked  A  and  B,  grass  is  growing.  During  the  flood-tide  the  said  two 
churs  are  immersed  under  water." 

On  the  22nd  December  1854^  the  Magistrate  passed  an  order 
which  the  appellants  contended  was  contrary  to  the  purport  of 
the  report  of  the  darogah,  and  in^  oposition  to  the  facts  found 
thereby,  to  the  effect  that  the  lands,  the  subject  of  the  snit, 
should  be  placed  in  the  possession  of  the  respondents,  the 
greater  chuck  (distinguished  as  B  in  the  map  of  the  darogah)  > 
as  being  an  accretion  to  a  piece  of  land  (distingaised  as  C  in 
the  map),  which  he  found  to  be  in  their  possession,  and  the 
lesser  chuck  (distinguished  as  A  in  the  map)  as  being  an  accre- 
tion to  the  Lamchi  Chur,  which  had  been  settled  with  Mahomed 
Esof  in  place  of  the  Durmeean  Chur  (distinguished  as  D  in  the 
map),  but  which  the  darogah  called  the  Durmeean  Chur. 

In  his  judgment  the  Magistrate  said :— • 

"  It  appears,  on  looking  into  the  said  map,  that  the  new  chur  marked 
A  in  dispute  has  been  formed  by  alluyion  as  accretion  to  the  lands 
of  the  proprietors,  Mahomed  Esof,  Abdool  Ali  Chowdhry,  Ermos  Ally» 
Chand   Moab,  Abdool   Mujeed,   HoroLal  Mohunt,   and  Datarum,   in 
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Hoozah  Khijirpore,  and  to  the  Ihirmeeazi  Char  (iptervenmg  ohnr)  marfced 
D,  settled  with  Mahomed  Esof  Ghowdhry  and  otiiers ;  and  thait  U^ 
disputed  new  Char  B  has  been  formed  by  alavion  as  accretion  f o  the  chnr 
marked  P,  settled  with  the  said  Mahomed  Esof  and  others.  Botih  the 
chars  marked  A  and  B  are  in  dispate.  The  said  disputed  new  allATial 
churs  marked  A  and  B,  'almost  all  the  petitioners  allege  to  be  formed 
by  alluvion  after  diluYion  of  the  original  diluviated  lands  belonging  to 
them,  and  in  their  possession  respectiyely.  and  that  they  are  aocretions 
to  their  respective  lands,  and  they  have  claimed  possession  thereof. 
The  darogah  has  written  in  his  report  that  the  lands  belonging  to 
the  proprietors  Baboo  Horo  Ofaunder  Roy,  'the  first  petitioner,  and 
Oomah  Ohum  Roy,  and  others*  wh^oh  were  diluviated  on  the  west 
of  the  formerly  diluyiated  lands,  and  the  recently  formed  allavialhrnds 
of  the  said  Abdool  Mujeed;  have  been  re-formed  by  allnvion  in  the 
said  chur  marked  A.  Bat  whose  original  lands  were  dflnTiated,  and 
whose  the  new  disputed  chur  was  formed  by  allavion,  it  is  difficult  to 
prove ;  and  that  matter  cannot  be  enquired  into  and  decided  in  a 
summary  manner*  The  disputed  chur  has  been  newly  formed  by 
alluvion  ;  grass  only  has  just  commenced  to  grow  thereupon..  Puring 
the  flood-tide  both  the'churs  are  immersed  under  water.  It  is  not 
possible  that  anybody  had  previous  possession  thereof.  Therefore, 
when  there  is  no  certainty  of  the  previous  possession  in  the  disputed 
estate,  according  to  the  custom  of  the  country,  and  the  porpoortof 
e.  5,  Act  17  of  lS40yitis  proper  to  keep  the  disputed  char  in 
the  possession  of  those  persons, 'portions  of  the  original  lands  held  by 
whom  have  been  diluviated,  and  have  been  re-formed  by  alluvion 
accreting  to  the  remaining  original  lands  in  Ttheir  possession.  From  a 
perusal  of  the  darogah's  report  and  the  mapi  it  appears  that  the  first 
petitioner.  Baboo  Horo  Uhunder  Koy,  and  the  seventh  petitioner^ 
Mahomed  Soreef ,  have  no  original  lands  held  by  them  adjoining  ih^ 
said  chur.  And  between  Mouzah  Koli^gaon,  belonging  to  and  held 
by  the  fifth  petitioners,  Giindochunder  Ghose  and  Mussamut 
Nobemngeny,  and  the  new  alluvial  chur  marked  B,  th««  is  the  old 
Kurnafoolee  river,  and  it  also  appears  that  there  is  deep  water  in  it 
that  halam  boats  caja  easily  pass  by  it.  It  is  not  in  any  way  probable 
that  the  said  chur  is  an  accretion  to  the  landa  in  their  possession. 
The  chur  marked  B  is  a  clear  accretion  to  the  chur  marked  C,  held 
by  and  seMed  with  th&  fourth  petitaonersi  Mahomed  Esof  and  oAhars 
and  thertf ore  the  fourth  petitioners  are  alone  entitled  to  the  possesaioi^ 
ofthesfftd  .char.    Hence  it  is  proper  to  keep  the  said   dtspnted   neir 
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clitir  marked  A  in  the  pDssession  of  those  persons,  the  original  lands 
held  by  whom  in  Moutah  Khijirpore  having  been  diluviatcd,  it  has' 
aocreted,  by  aUnvion  to  the  existing  original  lands  held  by  them,  and 
to  the  chur  marked  D ;  and  that  the  disputed  char  marked  B,  being 
an  aocretion  to  the  chur  marked  C,  in  the  possession  of  the  fourth  peti- 
tdbners,  it  is  proper  to  keep  it  in  their  possession." 

Mr.  Fagan^  having  been  appointed  Receiver  of  the  zemindary 
.of  Annndonarain  G-hose,  disapproving  of  the  finding  of  the  Magis- 
tratoy  instituted  a  regular  suit  for  the  recovery  of  the  lands  in 
May  1861. 

The  plaint  in  this  suit  was  filed  on  the  3rd  of  May  ISgl 
and  purported  to  be  a  "  claim  to  obtain  possession'*  of  71  drones 
of  land.  It  did  not  suggest  that  the  appellants  ever  had 
possession  of  the  land^  but  charged  that  the  respondents 
had  resisted  possession  being  taken  by  the  appellants  in  the 
year  1853^  and  had  since  continued  in  posseision.  It  stated 
4hat  the  land  in  dispute  was  separated  from  the  rest  of  the 
^ypellants'  estate  by  a  channel  of  the  nver^  fordable  only 
during  low  tide. 

The  respondents  other  thau  the  Government  by  their  writ- 
ten statmentr  claimed  the  land  in  dispute  to  be  an  accretion  to 
the  dinr  on  the  south  of  Bakola^  settled  with  them  by  the 
Qoyermnent  in  1847t  and  since  then  occupid  by  them.  They 
charged  also  that  the  channel  of  the  river  between  the  land  in 
dispute  and  the  appellants'  estate  was  deep  enough  at  ebb-tide 
in  all  seasons  of  the  year  for  large  laden  boats  to  ply  in  it. 
They  further  charged  that  the  appellants  had  never  been  in 
possession  of  any  part  of  the  land  in  dispute. 

TheCtovemmetit  put  in  their  written  statement  by  way  of 
Btiswer  supporting  the  respondents'  case. 

On  the  6tb  August  1861,  the  Principal  Sudder  Ameen 
cUrected  Moonshee  Ashanoollab  an  ameen  to  make  a  local 
enquiry.  On  the  28th  December  the  ameen  sent  in  a  report^ 
together  witk  a  map,  whieh  are  sufficiently  referred  to  in  their 
Lordships,  judgment* 

The  ^uit  being  transferred  from  the  Court  of  the  said  Prin- 
•ipaJ  Sudder  Ameen  to  that  of  the  Zillah  Judge,  the  latter 
ordered    an    ameen   called    Guggun    Cbunder  Dutt    to  make 
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^^^^       another  investigation-  He  also  made  a  map  marked  (No.  20)  and  ft 

;»NooBNDEB  report, which  are  sufficiently  noticed  in  their  Lordships'judgment. 

Gbosb  ^^^  Judge  having  dismissed  the  case  as  barred  by  limitation^ 

V.  the  suit  was  on  appeal  remanded  for  trial,  and  the  Judge  directed 

jjg^j,        an  enquiry  by  another  ameen,  Grour   Mohun  Biswas.     He  also 

made  a  map  (No.  29)  and  a  report;,  which  are  sufficiently  noticed 

in  their  Lordships^  judgment. 

The  Judge  held   that  the    suit    was  not  barred   by  limitation 
and  on  the  merits  proceeded  as  follows  :— 


"The  local  investigation,  and  the  reports  filed  by  both  the 
ameen  s,  show  clearly  that  the  land  in  suit  is  a  formation  on  the  ori« 
ginal  site  of  the  plaintiff's  estate,  which  was  washed  away  by  the  action 
of  the  river.  The  defendants  pleads  that  tbe  land  in  suit  is  divided 
from  the  main-land  by  a  navigable  river,  but  this  is  not  the  case. 
The  reports  of  the  ameens,  and  the  evidence  of  the  witnesses,  show 
that  the  Kumaf  oolee  river  runs  to  the  north  of  the  land  in  suit,  aad 
that  to  the  south  of  it,  between  it  and  the  main-land,  there  is  a  khal*  or 
channel,  which,  though  navigable  for  good'Sized  boats  at  high  water, 
is  fordable  during  low  water.  The  witnesses  also  who  have  been 
summoned  on  the  part  of  the  defendant  state  that  at  ebb-tide  there  is 
very  little  water  in  it.  Mouzah  Bakolea  is  on  the  north  <^  the  river* 
The  land  settled  with  the  defendants  in  1847  was  entirely. washed 
away,  and  this  is  shown  by  the  defendant's  own  petition  to  theColl^ 
tor,  praying  for  remission  of  revenue  on  that  account*  The  land  in 
suit  is  a  formation  on  the  south  side  of  the  river,  and  contiguous 
to  the  plaintiff's  estate.  The  report  of  the  darogah,  and  the  pro- 
ceedings of  the  Magistrate  in  the  Act  IV  case,  show  that  the  bud 
was  quite  a  recent  formation  ;  there  is  no  proof  that .  the  land  forms  a 
part  of,  or  an  accretion  to^  the  defendant's  estate.  The  defen^nts  also 
plead  that  the  ameen  has  not  taken  into  consideration  the  quantity  o£ 
land  which  has  been  cut  away  since  the  institution  of  .the  suit. 
This,  however,  did  not  form  a  part  of  the  ameen's  instructions  ;  he 
was  merely  directed  to  make  out  the  dags  appertaining  to  the  estate 
of  Dakhin  Chur,  and  report  whether  any  portion  of  it  fell  on  the  land  in 
snit ;  his  starting-point  is  not  objected  to,  and  in  no  way  could  any  of 
the  doge  fall  on  the  land  in  suit.  The  land  in  suit  is  clearly  a  for 
mation  on  the  original  site  of  plaintiff's  estate,  and  is  connected  with 
it,  and  the  plaintiff  is  therefore  entitlcfl  to  be  placed  in  possession.  A. 
decree  is  given  in  favor  of  the  plaintiff  against  Mahomed  Esof, 
Ahmed   A\]y,   Ajjgur  Ally,   Enact  Ally,   ilmjud  Ally,    Dewan   Bibeet 
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those  of  the   Collector.    They   will   also  pay  the  plaintiffs  costs  in  the    Nogbndbr 


appeal  to  the  High  Courts  namely,  the  pleader^s  fees." 

On  appeal  to  the  High  Gonrt^  a  Division  Bench  (Kemp  and 
Seton-Karr^  J  J.),  reversed  that  decision.  The  learned  Judges, 
after  referring  to  s^ome  objections  taken  in  conseqnenoe  of  certiua 
mistranslationsj  proceeded  to  refer  to  the  report  of  the  last 
Ameen,  not  however  alluding  to  the  former  investigations. 

^The  report  of  the  ameen  is  certainly  against  the  defendants.  It 
shows  that  the  ameen  found,  from  the  papers  filed  by  both  parties, 
that,  on  measurement,  the  land  claimed  would  not  fall  within,  or  be  a 
continuation  of  the  daga  of  the  defendants.  This  is  one  point  much 
relied  on  by  the  plaintiff,  whose  pleader  argues  that,  if  the  defendants 
jailed  in  identifying  and  measuring  the  land,  the  same,  by  position 
and  by  law,  must  belong  to  the  plamtiff *s  estate. 

**  We  think,  however,  that  the  report  of  the  ameen  not  only  is  inoon* 
elusive,  but  that  it  is  outweighed  by  other  evidence  and  by  the  pro* 
babilities  of  the  case.  Unless  the  ameen  took  a  correct  starting* 
point,  of  which  we  cannot  be  sure,  his  measurement  could  not  be 
relied  upon,  and  the  decision  of  the  Magistratie  in  1854,  which  retained 
the  defendants  in  possession,  discloses  a  state  of  things  wholly  incem* 
patible  with  the  version  now  given  by  the  plaintiff. 

^  The  Magistrate's  decision  shows  that  no  less  than  fifteen  people 
were  contending  for  the  ohiu';  that  the  chur  was  submerged  at* 
high  water,  and  that  large  boats  could  ply  at  and  near  the  place 
The  Magistrate  ruled  that  the  land  in  dispute  was  an  acceretion  to 
what  had  been  settled  with  the  defendant,  and  retained  him  in  posses* 
sion  under  s.  5  of  Act  IV  of  1840,  which|  in  this  view  of  the  case,  he 
hada  perfect  legal  right  to  do. 

"  This  state  of  things,  as  found  by  the  Magistrate  in  a  very  careful 
deoi^ion,  is  wholly  opposed  to  the  claim  now  set  up  by  the  plaintiff  • 
and  we  observe  that  he  slept  for  seven  years  over  the  adverse  de. 
cision.  In  that  time,  judging  from  the  map  filed  by  the  ameen,  corn- 
par^  with  that  of  the  Magistrate,  the  river  Kumafoolee,  to  the  south 
&nd  east  of  the  disputed  place,  must  have  silted  up,  or  decreased  in 
volume. 

**  The  probabilities  of  the  case  are,  moreover,  wholly  against  the  plain* 
tiff.  If  the  chur  settled  with  the  defendants  in  1847  had  wholly 
diluviated,  whence  did  defendant  get  his  fttarting-point  in  1853-54; 
and  how  did  he  manage  to  obtain  a  footing  on  a  chur  which  is  now 
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187^         oBumed   as   an   accretion  to  plaaftiffi^s  pal^ent  estofee,  aii4  rf  whi^h  th 

-    TH*  ^  plaintiff  was  in  that  vifew  the  mbst   likely  i)ersoA^   from    hit  posMon^ 

ifATTEa  ot    advantages,  and  opportnnitieB,  to  gain  possession. 

THE  Petition     ««  Qn  the  whole,  we  are  of  opinion,  not  only  that  the  plainti£E  has  failed 

Bill  Shaha.   *°  niake  out  his  title,  but  that   the  weight  of  the  evidence   proves  th^ 

BoT.        legal  title,  as  well  as   the  possession,  to   be  with   the  defendant ;  and 

#6  decree  the  appeal    with  all  the    costs,  including   those  of  ttie 

Government." 

An  applfoaiion  having  been  made  for  a  review^  the  lime 
Judges  on  the  first  April  1867  dismissed  the  application  but 
without  costs.  The  following  is  their  ju^ment  which  wad 
delivered  by 

Seton-Kak'r,  X— This  case  was  originally  decided  by  ns  on  thf)  lit 
of  December  1865.  The  case  had  been  previously  remanded  by  a  t)ivi- 
sioinal  Bench  On  the  23nd  of  June  1864,  when  a  plea  of  limita- 
tion successfully  urged  by  the  defendants,  in  the  lower  Coart  wlais  over- 
ruled. The  Judge  on  remand,  gave  the  plaintiff  a  decVise,  and  we 
reversed  the  decision  on  the  date  mentioned,  holding  that  the  plaintiif 
,  had  not  made  out  his  main  contention  :  that  the  lands  were  a  re-£arma- 
tion  and  accrefiioh  to  his  original  estate ;  that  two  churs  had  been  settled 
with  the  defendants  by  Government  as  far  back  as  1847  ;  and  that  one  - 
of  thism  certainly  had  nevdr  wholly  diluviated  ;  arid  that  the  plairiti#  had 
Hot  made  otit  a  casis  to  disturb  the  possession  awarded  by  the  litagistrate 
in  1654,  or  otfe  which  shoWed  a  better  title. 

The  ieaee  has  now  been  fully  argued  in  review  by  Mr.  Dome  fop  the 
plaintiffs,  after  notice  to  the  successful  defendants,  a|id  Mr.  D^yna 
relies  mainly  on  three  decisions  of  Division  Benches,  WUe  v.  Ame^run^ 
ni88a  Khaioon  (I),  Wisev,  Mouhne  Ahdool  AU  (8),  and  Eowar  Fafuh 
Narain  Roy  v.  Watson  &  Co.  (S),  as  well  as  on  the  discloiBures  made 
by  the  record,  whichi  as  he  contends,  show  clearly  that  no  or^nal  bmds 
'remained  to  the  defendants,  to  which,  at  the  time  the  Magistrate's  poe- 
sessory  award,  the  lands  now  in  contention  could,  by  any  possibflityt  be 
accretions. 

The  point  as  put  by  Mr.  Doyne  on  the  application  for  review,  on 
which  point  the  successfal  defeiidants  were  again  summoned  i« 
this  i—"  That  even  if  the  lands  now  in  dispute  originidly   appeared   in 

(1)2W.  R.,34.  (3)5W.R.,283. 

(2>I(J,127.  •  "        . 
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tte  diftpe  olftn  iJaiaiicUfts  (Mmiended  for  by  the  defendfeoits,  still,  acoordSng^  ^^^^ 
to  the  praoedents  (rf  this  Oonrt  (quoted  above),  the  legal  title  belongs 

to  your  petitioneiv  inasmuch  as  Gk)Temment  declined   to  assert  its  title  i^q^iiiobk 

thereto,  until  a  new  survey,  and  in  the  interval  the  lands  hav» become  Chumdbk 

an  accretion  to  the  petitioner's  estate/*  Ghob» 

Mahombd 
Mr.  Dqyne  also  contends  that  the   Court  was  wrong  to  express  doubts-       Bsob» 
as  to  the   correctness  of  the  starting  point  taken  by  the  ameen,  inas- 
much as  1^  ^oh  doubts  were  stated  by  the  defendants  ia  their  objec^ 
ticms  to  the  ameen's  report. 

On  the  ofcher  hand  Eishen  Succa  Mookerjee  has  contended  for  th^ 
ooneotness  of  the  Courtis  decision  of  December  1865,  and  has  urged 
that  the  lands  are,  in  a  great  measure,  an  accretion  to  Dukhin  Ohui^ 
whidi  has  never  been  washed  away ;  that  Government  had  asserted  it» 
right  tod  had  made  a  settlement  with  the  defendant  which  still  sub- 
sistSy  and  that  the  rulings  quoted,  owing^  to  the  difference  of  circum 
fllenoes,  caunot  apply. 

^ose  rulings,  Wise  v.  Ameerwnms$a  Khatoon  {1}  and  Wise  v.  Moul 
9k  Ahdool  AU  (2),  lay  it  down  that,  if  a  chur  be  surrounded  by  wate  ' 
fordable  at  any  pcMut,  the  owner  of  the  land  to  which  the  chur  adjoin^ 
has  1^  pr^mi^  fa^  Utle  to  it  under  cL  8,  s.  4  of  Begubntion  XI  o» 
1805  and  also  that  the  status  of  the  land  at  the  tune  of  th^ 
re-survey,  and  not  that  on  the  first  formation,  is  to  be  locked  to  undci^ 
Act  IX  of  1847.  It  is  slso  ruled  in  .those  two  oases  that,  if  the  Imd 
attaches  to  the  estate  of  a  riparian  proprietor,  his  opponent  cannot  retaia 
the  same  unless  he  can  showa  better  title  than  Act  IV  of  1840. 

The  same  doctrine  is  laid  down  in  the  case  of  K(yw<»r  Poreeh  Nq^aivb 
Hoyy.WaUon  ^  Go.  (3),  but  it  is  to  be  noted  that,  in  all  these  casey| 
Government  did  not  claim  the  land  thrown  up,  and  did  not  take  posses- 
%\QXi  pf  it  f^  an  island. 

The  documents,  which  in  the  eourse  of  review  have  been  most  dwelt 
Do^are-*^ 

1.  The  map  of  the  'ameen  made  in  this  enquiry,  and  the  map  gf  th& 
darogah  on  which  the  Magistrate  based  his  award. 

2.  The  petition  of  the  plaintiff  of  28th  c^  February  1853. 

3*  The  petition  of  the  defendant  of  the  16th  of  Aughr^n  1914 
JCugheeypr  ;Lst  of  December  1952. 

4»    The  report  of  the  Deputy  Collector  of  the  9th  of  December  185St- 

(I)  2  W.  B..  34,  (?)  5  W.  B.,  283, 
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'^^  We  think  it  clearly  proved,  from  the  record,  that  the  GavemnMii 

NoGBNDBB  settled  four  chure  with  the  defendants,  viz : 

CHgKDBB  Bakolea,  at  a  jumma  of    ...                   Bs.   686    4    0 


Ghosb 

V, 
Maho; 

ESOF. 


Mahombd  Dukhin,      at  a  ditto  of    ...  „      200    6    6 

Jungolea,   at  a  ditto  of    .„  „       67  10    0 

Darmeeaniatadittoof    ...  „      212    7    7 

We  think  it  also  clear  from  the  proceedings  of  December  1862  thai 
only  one  chur  had  entirely  dilnviated,  viz.,  Durmeeani,  and  that, 
as  a  compensation,  (Government  settled  another  chuTt  called  Lami  cur 
Trtimchi,  with  the  defendants :  this  char  Jiaving  formed  somewhere  in  the 
flame  locality.  The  petition  !of  the  plaintiffs  of  Febroary  1853^  if  any* 
thing,  rather  supports  the  defendants'  case.  We  thmk  it  further  indis- 
putable that  Dukhin  Ohur  never  diluviated,  and  that  it  is  the  ohnr 
without  a  name  marked  0,  in  the  darogah's  map.  A  comparison  o£ 
this  map  with  the  ameen's  map  leaves  no  reasonable  doubt  of  this  fact 
in  our  minds.  We  also  think  the  map  of  the  darogah  a  very  dear  and 
well-drawn  map,  and  that  by  D  he  meant,  not  the  old  durmeeam  chur* 
but  the  chur  which  had  formed  on  its  site  or  in  its  neighbpurhood. 

It  is  also  clear  that  the  daim  of  the  pUdntiff  was  not  urged  in  the 
lower  Court  or  before  us  on  the  last  occasion  in  the  exact  shape  in 
which  it  is  now  presented  to  us,  though  there  are  words  in  the  plaint 
which,  it  is  possible  to  argue,  may  cover  the  claim  as  now  shaped. 

We  are  not  disposed  to  impugn  the  correctness  of  the  principles  laid 
down  in  the  rulings  of  the  Divisional  Benches  already  quoted,but  the 
question  will  still  remain  whether  the  facts  disclosed  in  this  suit  are 
6uch  that  those  rulings  can  fairly  apply.  It  is  indisputable  in  our  opi* 
nion  that  Gt>vernment  did  assert  its  claim  to  both  Durmeeani  and  Dukhin 
XHiurs,  and  that  the  latter  has  never  been  washed  away,  and  we  are  not 
shown  that  there  has  been  any  re-survey.  In  this  state  of  things  then» 
the  rulings  quoted  by  Mr.  Doyne,  do  not  seem  to  <apply.  In  those 
rulings  the  Qovemment  appeared  either  to  have  waived  orneglected 
its  rights  or  not  to  have  ceded  them  to  the  parties.  In  the  present 
case  the  Gk)vemment  distinctly  settled  at  intervals  tour  chars  with  the 
defendants,  and  gave  them  a  compensation  for  one  ohur,  and  one  chur 
only,  which  afterwards  diluviated. 

Then  the  present  claim  of  the  plaintifE,  at  least  his  claim  in  the  shape 
now  asserted,  seems  to  me  a  new  claim  altogether.  In  his  plidnt  he 
gave  the  chur  no  name  in  particular,  but  described  it  as  an  accretion  to 
three  villages  of  his  estate,  and  he  distinctly  pleaded  resistance  to  hit 
possession  and  collusion  between  different  defendantSi  and  re-formation 
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of  a  ohnr  on  the  original  site  thereof  adjoining  to  his  own  original       1878 
lands.    I  think  it  extremely  qnestknmble  whether  his  chum,  as  put  on    j. 
reWew,  is  really  covered  by  the  pleas  taken  in  his  plaint ;  and  if  this  be     Chvndbr 
the  case,  I  do  not  think  that,  at  this  late  stage  of  the  proceedings,  he        ^'^^ 
should  be  permitted  to  vaiy  his  ground  of   action,  and  to  claim   the     Mabi^b» 
benefit  of  certain  decisions  of  our  Court,  the  circumstances  of  which  do 
not  exactly  apply  to  or  tally  with  the  case  before  us. 

As  to  what  is  said  of  the  ameen's  report,  it  appears  that  no  less 
than  three  ameens  have  gone  to  the  spot,  and  that  they  have  been 
unable  to  give  any  such  conclusive  report  as  would  warrant  a  Court  of 
Jiuftioe  in  giving  away  a  large  tract  of  land,  and  depriving  the  d  ef endants 
of  their  possession.  A  Court  is  bound  itself  to  see  whether  an  ameen's 
report  is  in  all  respects  rdiable,  before  it  can  use  it  as  a  main  ground 
for  disturbing  long  possession. 

The  plaintiff,  after  the  unfavorable  award  of  the  Magistrate  in  1854 
took  seven  years  to  brood  over  his  case  and  to  come  into  Court. 

I  think  that,  on  this  caseas  pot,  he  was  bound  to  prove  distinctly  his 
«]liQgatiops  of  dispoese^eion  and  obstmotion  by  the  defendants  and  of 
vi-lenmtion  of  a  ohur  on  a  site  adjoining  his  own  lands.  These  alle. 
gatiaasi  do  not  think  he  has  proved,  and  therefore,  whatever  may  be 
tiie  exact  st^kte  <^the  ohnr  or  d  the  water  surroonding  it  at  the  present 
time,  I  question  whether  under  his  form  of  action  and  under  all  the 
dienmstanoes  of  the  case,  he  is  in  a  position  to  derzre  any  benefit  from 
the  rulings  of  the  Divisional  Benches  on  this  much-controverted  subject 
of  accretion,  the  correctness  of  which  rulings  in  those  instances  and 
applied  to  those  foots,  I  do  no  impugn. 

Jn  this  view  of  the  case,  I  think  that  our  decision  of  December  1865^ 
dismissing  the  claim  at  not  made  out,  has  not  been  shown  to  be  wrong 
or  illegal,  and  I  would  allow  it  to  stand  unaltered,  dismissing  the  re- 
view but  without  costs. 

The  sons  of  Anondonarain  Ghose  appealed  against  this 
decision  to  her  Majesty  in  Gounoil. 

Sir  B.  Palmer,  Q*G.^  and  Mr.  LeUh,  for  the  appellants^contended 
that  the  decision  of  the  Zillah  Judge  was  rights  inasmuch  as  the 
land  was  dearly  a  formatioQ  on  the  original  site  of  the  plaintiff's 
zemindary^  and  no  part  of  the  land  settled  with  the  defendants 
in  1847  was  connected  with  the  land  in  dispute.  They  com- 
mented uppn  the  High  Court  having  entirely  overlooked  the 
gndings  of  the  first  aineens,and  argued  that  the  defendants  having 
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1899  baaed  tbeur  claim  apoa  the  land  forming  an  inerement  under 
NoGBMBiK  Regulation  XI  of  1825,  s.  4,  el.  1,  had  altogether  failed  to  prove  it, 
Ghumdcb    |^jj4  ^Jii^Ij  ^jiQ  appellants'  case  had  been  proved  according  to  th^ 

v/         principles  laid  down  in  the  5th  clause  of  that  section. 
^oR**       The  following  cases  were  cited— Tfwe  v.  Ameerunnisaa  Kha^ 
toon  (1),  Wise  v.  Moultrie  Abdool  All  (2),  Kovoar   Poreah  Narain 
Boy  V.  Watson  Sf  Co.  (3),  Mussamut  Imam  ^andi  y.  Eurgpmnd 
Ohose  (4),  and  Lopez  y.Madanm^han  Thahur  (5). 

Mr.  Forsythf  Q.C.,  aid  Mr.  Pontife^,  for  the  Govwumeut,  con- 
tended that  the  land  being  in  the  possession  of  the  detendantgj  tii0 
appellants  must  recover  on  the  strength  ol  their  own  title,  and 
not  on  any  deficiency  in  proof  by  the  defendants,  butthat,  besides^ 
it  was  clear  that  the  lands  in  question  were  an  accretion  to  tho 
iDakhin  Chur  settled  with  them  by  the  Government  in  1847. 
As  to  the  cases  relied  ou,  the  decision  in  Lope»  v.  MadAmnefian 
Thakua-  (5)  must  be  t^refnlly  considered,  and  the  prmetples 
there  laid  dqwu  not  extended.  The  deoisiott  txmfUcted  with  thai 
of  Eckovm  8ifig  v,  UWaM  Seal  (6),  and  that  case  apf>eapecl 
to  have  been  overlooked.  Where  there  has  been  diluviation  iiiio 
a  navigable  river,  the  land  is  lost  to  the  proprietor,  and  this  prin- 
ciple  is  adbpted  in  similar  cases  in  Ammoa,  where  the  riv^fs'are 
of  the  same  nature ;  Houk  on  Navigable  Bivers>  t^  250. 

Sir  B.  Palmer  in  reply. 

Their  Lobdi^hip^  delivered  the  following  j^dgmoat  ^^ 

The  subject-matter  in  dispute  on  this  appeal  is  a  portion  off 
chur  land  thrown  up  by  the  Kuruafoolee,  a  navigable  and  tidal 
river  in  the  district  of  Chittagoug. 

The  appellants  are  the  representatives  of  one  Annndoiiarain 
Gbose,  and,  as  such,  are  the  zemindars  of  Turruff  Tej  Sing^ 
situate  On  the  eastern  shore  of  the  river,    llieir  estate  appears 

(1)  2  W.  R..  3i.  (5)  5  B.  L.  B.,  621 ;  g.  Q.,  13  ^Moortf «r 

(2)Jd.,  127.  L  A.,  467. 

(3)  6  W.  R..283.  (6;  2  B.  L.  R.,  P.  0..    4  ;  S.  C,    \% 

(4)  4  Moore^n  L  A.,  i03  Mgore's  1.  A.|  13G, 
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fe  haVe  bean,  in  1887,    the  aofejert  of  %   oatefat  QoVeramMt       Wt 
revenue  snrvey,  and,  as  then  surv^yed^aod  setltldd,  conupvebeiided  No««n>BB 
tbr^  monsahd,  liamed  Eahgaon,  Ohnkra,  and  I^hmi,  ot  which    ^Smia!^ 
ike  <ihittelis  or  measnreinmit^pat^tetti  9Aa^  on  the  ooc»iioti  Of  that    ^  /^  ^ 
aorvey  are  a^  lorlii  ia  the  tecovd.  .fisor 

Th9  retapbadeats,  bther  than  tke'<7olIeotof,*HS(o  far  as  His 
neeese^  tb  notioe  tiiem-^are  iis^  oo^areB  in  an  estate  koowu 
as  IModk  Eorebann  Ally,  and  Wimato  bn  the  western  Bhore  o^ 
bank  of  tiie  rirer.  That  cfstafee  Was  also  stirveyed  and  measnred 
In  or  abeiit  iihe  ye^  18S9,  and  the  chittas  of  one  of  the  Tillage^ 
indnded  in  it,  iBaikolea,  is  set  forth  in  th^  record. 

Thesa  parties,  ^thOfi^h  made  respondetts.  hate  not  appeared 
on  tile  appeal,  Whteh  has  been  ihei%lP6re  heard  against  them  ej$ 
pmrte.  SEheir  tilAe  however  has  been  fctlly  and  ably  supported 
by  ihe  learned  Counsel  for  the  Oovemmeuft  which  is  in  the  same 
interest  with  thetti . 

^rom  wfaa6has  bee^  fAated,  it  apipears  that  the  estates  of  the 
iqipellante,'apd  these  talookdarsj  Whom  it  WIl  be  convenient  to 
eaU  the  ^respondents,  speaking  of  1!he  C^ovemment,  whenever 
itja'iideeasalty  to  db  so>  as  the  Sfl-on^rnment,  were,  as  origin- 
ally ttieasaved  *and  'settled,  bounded  and  separated  by  the 
EnroaSoole^. 

Sotnetiiiie  before  1847,  thatriter 'threw  up  in  its  main  and 
navigable  eliannel  certain  islands  dr  chnrs,  of  which  it  is  only 
necessary  to  specify  two,  viz.,  Ghur  Darraeean  and  Chur  Dukhin. 
A  eetilement  of  these  was  made  by  Government  with  the  re- 
spoadenfts  in  i'Mi  ;  the  revenue  assessed  on  Chur  Diikhin  being 
Bs.  200*6-6.  Anundonarain  Ghose  Is  ^aid  to  have  presented  at 
least  on6  petition  complaining  of  this  proc^ding  ;  but,  for  the 
pUfposes  of  this  litigation,  it  must  be  assumed  that  the  churs  in 
queetion  were  the  property  of  GovernmeUt,  and  were  dulj 
granted  to  and  settled  with  the  respondents.  And  it  appears 
froim  some  bf  the  proceedings,  that  they  were  treated  as  appur- 
tenant to  Mouzah  Bakolea. 

BeTbrethe  end  of  1852,  the  river  had  swept  away  the  whole 
bf  Chur  ]>urmeean,  but  had  formed  another  low  chur  in  the 
Vicinity  of  its  site.  Nor  is  there  now,  if  there  ever  wad,  any 
question  that  this,  which  was    known  as  Lami  or  Lamchi  Chur^ 
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was  aetfcled  by  Government  with   the  rest><mctentein.Kaiirf 
'  Chur  Donneean  in  December  1852. 

Besides  this  latter  char,    howerefi  the  river  had  before  1854 
thrown  up  a  considerable  qiiaiitity  of  other  char  land  towaods  tte 
eastern  shore.    Thjs  indaded  .  the   land    aoir   in  dispate^  or  so 
Hioch  (^  it  as  was   than  above  water.    The   record  lAiftwti  that 
Grovernment  determined  to  nuJce  no  daim  to  tiiis  ander  Act  IX 
of  1847  a^  an  island  thrown  op   in  a  large  Hod  navigttUb  rti^er, 
bnt  that}  having  beea  claimed   by  ^  several  ,of  the  proprietova  in 
the  neighboarhood>  it  was^  in    order  to  prevent  affrays^  altaehed 
by  the  Collector  until  the   right  of   poss^on  shpuld  be  deter- 
mined, and  thereupon  became  t^e. subject  of  a  proceeding  ailiier 
Act  IV  of  1840  before  the  Magistrate  who  had.te  sdjadicalifai  on 
the  prima  J(wie  right  to  possession  between  Ho  less  than  sixteen 
different  claimants^     That   officer  b^gan  by  directing  the  duc^ 
gah  to  make  a  local  investigation  and  cause  a  map  to  be  prepared. 
The  result  of  this  was    the    darogaVs  map  No.  4j3»  iHiich  is  in 
evidence   and  his  report  of   the  record.    This   map   flhowB 
four  principal  churs  on  the   eastern  side  of  the  th^i  main  chan- 
nel  of    the   river^    A,   B,  C^    and  D»    Of  these  A  and  B  «re 
colored  green^  and  represent  the  land  then  in  dilute*    6  and 
D  are  colored  yellow,   ana  are   treated   as  churs  not  in  dispats 
which  had  been  settled   with    the  respondents.    D/ their  Lo^d. 
ships  believei  is  admitted  to  be   the  Lamohi  Ghur.    W^Aer  O 
is  or    is   not    the    Dukhii;  Chur^  or  whatever  remained  of  thali 
chur,  is  still  matter  of   dispute.     But  it  ia  perfectly  elear  that  it 
was^  in  1854^  treated  as  chur   land  which  had  been  settled  with 
the  respondents  and  was  then  in  their  undisputed  possession. 

A  was  divided  into  several  portions,  and  the  result  of  the 
Magistrate's  proceeding  was  to  award  possession  of  these  to 
different  claimants;  Grindochunder  Ghose  and  Sreemntty 
KoberungeDy  Dossee,  who  then,  as  managers  or  otherwisOi  repre* 
sented  the  estate  of  Anundonarain  Ghose,  getting  part,  and  the 
respondents  getting  the  larger  portion  lying  to  the  west  of  the 
old  channel  of  the  river  which  was  adherent  to  their  settled  Chur 
D.  It  is,  however,  unnecessary  to  pursue  this  part  of  the  case^ 
since  the  title  to  no  part  of  A  is  now  in  dispute.  B  was  claimed 
by  those  who  then  represented  the  appellants'  estate  as  a  re-form« 
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aik>ii  on  the  site  of  that    part  of  their  Mouzah    Kalagaoh,  which       ^^^^     ^ 
bad  been  previonsly  dfloviiated,  or  washed  away  by  the  river.  It  KoGB(n>EB 
WM  dained  by   the  respondents  as'formed  by   "  allnvion  on  the      q^|^ 
east  of  the  Dakhin  Chnv,    within  the    chuckbund   recorded   in     «,  v* 
ibatr  decree  of  the  Appellate  Conrt'^    The    darogah  fonnd  that       Baot 
Cbor  B  was  an  accretion  to  the  ohnr  marked  C^  which  had  been 
settled   with  the  respondents.    Bat  he  also    fonnd   that  it  had 
been  formed  by  allnvion  in  the  place  where  the  lands  of  Mouzah 
Kalagaon^  belonging  to  the  appellant's  semindary,  were  formerly 
brakeo  ;  and  that  daring  the   ebb-tide  men    could  walk  on  foot 
fr<mi  the   said  mouzah  to  the  said  char.    The  Magistrate's   pro- 
oseding   shows  how     that  officer     dealt     with   the   qaesUon 
ofpoasesnon.    He  seems   to  have   considered   that  the  disputed 
chnrsy  being  still  under  water  at  flood-tide^  could  not  have  been 
effaotaally  in  the  possession   of  any  of   the  parties  ;  that  claims 
founded   on  re-formation  upon  a    site  capable    of  identification 
oonld  not  be  tried    in  any  but  a  regular  civil  suit,  and  that    the 
adherence  of  the  land  in  dispute  to  lands  not  in  dispute  constitut- 
ed a   prima  facie  title  by  accretion,  on  which  he  ought  to  award 
possession.    He  accordingly    did    award  possession  of  B  to   the 
respondents  as  the  holders  of  the  settled  Chur  C,  and  left  those 
who    represented  the    estate   of  Anundonarain   Ghose    to  their 
remedy  by  civil  suit.    The  date  of  this  proceeding  was  the  22nd 
of  December  1854. 

The  present  suit  was  accordingly  brought  by  Mr.  Fagan,  who 
had  been  appointed  Receiver  of  Anundonarain  Ghose's  estate  by 
the  late  Supreme  Court  of  Calcutta.  It  was  not,  however,  com- 
menced until  the  3rd  of  May  1861,  t.  e.,  more  than  six  years  after 
the  date  of  the  Magistrate's  award.  The  appellants  seek  to 
account  for  this  delay  by  attributing  it  to  circumstances  connected 
with  the  administration  of  Anundonarain's  estate.  However  that 
may  be,  it  is  obvious  that  the  consequences  of  this  delay,  in  so 
far  as  it  may  have  occasioned  any  difficulty  in  the  determination 
of  the  questions  between  the  parties  by  means  of  the  loss  of  evi- 
dence, or  the  intermediate  changes  caused  by  the  action  of  the 
river,  ought  to  fall  upon  the  appellants.  The  suit,  as  originally 
brought,  was  to  recover  possession  of  71  drones  of  alluvial  land; 
the  defendants    to  it  were   not  the    only  co-sharers    in   Talook  ' 
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1372       Eoreban   Ally^  bat  al9o  Horo  Lai  Ujolhrmt,   another  C|t  tb^-eii^* 

NoosKMR    ^Ti  claimaiato  h&iov^  the  M«gi9.trate  :  aiit4^elaiKb   mppcMio 

^teow*    have  been  olaimed  paHly  a«  a  re-f (Mrmatioii  <mi sites  fdmioglMMA 

v        ol  t^e  wholly   or  m  part^  dilaviiated  yiUages  of  MonaaliB  fiaW 

^Hm"^   gaon^  Chiikraj  and  L^khera ;  andt  partly  a^  an aobretion  fe  mdk 

re-formed  hinds.    The  Golleotor,  as  repreaeating  OoveMiiMiltl 

waa  after^rda  made  a  party  to  the  suit )  Goyemment  havfaiip  as 

ititereat  adterae  to  the  claim  of  the  appeUiait%   inasmuch  aft  it 

was  eotHled  to^  the  addit^al  reyenae  assessable  on  the  laodi  i)i 

dispate#    if  they   were  an    acMHretioa  to  the  chnr   landoi^tka 

vsqpondents ;   whereas^  it  was    not   entitled   to   any  addilidlii^ 

ravenae  npon  them,    if^  tiiey  were  a  t«&-tonflation  on   th^^^ttfip^ 

lant'q  lands,    and,  therefore,   ineladed   within   the  littdte  ef  lik 

formerly  settled semindary*  '  ^' 

The  first  proceeding^  in  the  snit.  if^hii^h;  it  i?  matep^I  iff.  l^(V^Cf 
18  t|ie  looal.  inquiry  made  nnder  th^  order  of  th(9  ,  Cport,  ,by  th^ 
ameen  Moonshee,  Ashanoollah.  His  report  bears  df^te  the  ,^9thc 
9f  December  1S61 ;  and  the  map  acoompanyinm^it  19,  Nq*7* 
The  report  and  the  map  showed,  among  other  tjiiinffs,  that  of 
the  71  drones  of  land  claimed,  between  S|^  and  9  di'ones  composed 
or  formed  part  of  a  chuck  marlfed  in  the  map  with  the  Bengali 
letter  (hha) ;  and  were  in  the  possession  of  the  d^fefidant^ 
Horo  Lai  Mohunt,  though  claimed  adversely  to  him  hi  another 
sujt  by  o^^  Abdopl  Mnjeed.  A  compromise  was  afterwards 
effected  between  Mr.  Fagan,  as  receiver,  and  this  person^  vhp 
admitted  the  appellants'  title,  and  there  is  no  longer  an]^/qnf|st^i\ 
touching  this  portion  of  the  land  claimed,  or  with  the,^ohuAt,a^ 
defendant.  The  report  and  map  also  proved  that  betwa€(i\  4^  axidi 
45  drones,  forming  other  part  of  the  land  claimed,  composed  th^ 
chuck  marked  in  the  map  with  the  Bengali  letter  *'  Jit "  (kha^/;  and 
that  they  were. held  by  the  defendant?,  the  co-sharers  in  T^lpok; 
Koreban  Ally  on  the  strength  of  the  Magistrate's,  award.  Thq 
son  and  representative  of  Abdool  Ali,  one  of  these  defenda^tf 
after  wards  made  a  compromise  with  the  Keoeiver  (admitting  th^ 
title  of  the  appellants)  in  respect  of  his  sharei,  which  comprised 
between  4  or  5  drones  of  the  disputed  land.  It  is  not  0^^  if 
possible,  to  distingush  these  4  of  5  drones  on  map  No.  7  :  but 
they  are  indicated  on  map  No.  20,  which  will  be  afterwards  men- 
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tinned.  Tbfc  raMiIfe  of  thit  ftmeea^s  inTeatigatioti  ftHcl  hk  report  was  ^^  . 
•ik^gMher  in  the  appelknta'  &Tor.  He  found  that  all  the  land  Kooe^dbb 
in  the  tiiro  ehucki  was  a  roBforniatiob  to  sites  whieh,  upon  local  ^gouf 
iwiiity  and  mMBoHdiaenti  he  siiec^eded  in  identifying  with  th& 
dm^9  appertttimng  to  the  dilflviated  monzas  .of  the^  appellants" 
ttttundaiy  j  4nd  in  pamgraph  5  of  this  report^  he  seems  tO' 
intitisftted  that  tio  patt  of  Ohiir  Ddkhin  Was  to  be  f  onhd  in  the^ 
deputed  hknd ;  and  tiiat  thd  latter  o6«ld  not  be  identifidd  by 
any  dc^gg  as  formed  on  the  site  of  any  part  of  the  respondentia 
HOttieah  B&tbollsa.  The  last  sentence  ot  this  paragrap}>»^  how^ 
eVet*,  suggests  a  doubt  whether  he  clearly  apprehended  the* 
l^l^dent'^  oad^ ;  kni  did  not  make  some  confusion  between^ 
M<mi^  Bakole^^  as  originally  settled,  and  the  Chur  Dukhin  ta 
ilkrUch,  as  they  alleged,  the  land  in  dispute  had  accreted.  This> 
iMqp  did  HiOt  give  in  detail  the  daga  by  which  th&  identification 
of  tiiO  slt^  Was  said  to  have  been   established. 

The  suit»  at  this  'stage  of  it,  was  transferred  frotn  the  Prin*- 
cipal  Sudder  Ameen  to  the  Zillah  Judge,  who  eaueed  a  sebdnd 
local  investigation  to  be  made  by  another  ameen  named  Gtiggun 
bhnnder  Dutt.  His  report  and  the  map  made  by  him  is  that 
numbered  20.  This  r^ort  and  map  purporting  to  be  founded  on 
local  survey,  the  comparison  of  dags,  and  the  examination  ot 
witnesses,  go  to  establish  these  tacts :  1st,  that  the  whole  of  the 
char  marked  A  in  that  map,  being  all  the  land  that  now  ramainf^ 
in  dispute,  was  a  re-formation  on  the  site  of  the  appellants^ 
diluviated  monzahs ;  2nd,  that  the  chur  marked  B  was  f^ 
similar  re-formation,  but  comprised  the  lands  in  respeot  of  which 
the  compromises  with  the  Mohunt  and  the  heir  of  Abdool 
All  had  been  effected;  and,  3rd,  that  the  Chur  Dukhin 
settled  with  the  respondents  in  1847  had  then  been  diluviated,. 
ao,  part  of  it  being  included  in  Chur  A,  and  its  site  being  assumed 
to  be  identical  with  that  of  a  sandy  chur  in  process  of  re-form^r^ 
fien  near  tiie  western  shore  of  the  river.  These  conoInsionB 
wece  supported  by»  and  in  a  great  measure  founded  oi^.  tha 
supposed  tracing  and  identification  of  the  dags  contained  in 
the  measurement  papers  of  the  appellants'  estate  as  measured 
and  surveyed  in  1887.  No  attempt  seems  to  have  been  mad& 
by  this  ameen  to  trace  in  the   disputed  land  the  daga  of  tiiA* 
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K0QBND8B  view  of  the  formation  of  the  char  in  diapnte  is  thus  sUtod  ia 
^Gh^"*  the  5th  paragraph  of  his  report :— '•  The  disputed  diur  haa 
arisen  on  the  site  of  the  dilnTiated  lands  of  the  plaintiffs  at  ficat 
on  the  eastern  part  of  the  river,  and  gradnlly  incseaaiiif?,  has 
accreted  on  the  southern  and  eastern  parts  to  the  plaiBtifiB' 
original  land.  It  is  not  seen  that  the  alluvion  began  as  aoore* 
tion  to  the  Eismut  Dukhin  Chur  alleged  by  the  defendantata  be 
settled  with  them/' 

The  suit  was  after  this  heard  by  the  Judge,  who  errone- 
ously dismissed  it  on  the  ground  that  it  was  barred  by  limita- 
tion. This  was  set  right  by  a  decree  of  the  High  Court  dated 
the  22nd  of  June  1863i  which  remanded  the  cause,  directin^^ 
the  Judge  to  inquire  and  decide  whether  the  whole  or  any 
portion  of  the  land  claimed  was  in  the  possession  of  the  d^Sttdr 
ants  for  more  than  twelve  years  prior  to  |the  suit,  and,  if  not^ 
to  try  it  on  its  merits  and  with  reference  to  the  provisions  of 
Begulation  XI  of  1825. 

The  form  of  this  remand  seems  to  have  led  to  another  local 

investigatbn  by  a  third    ameen  named  Gbur  Mohun  Biswas^ 

whose  report  is  dated  {the  10th  of  March    1865,    and  whoae 

map  is   numbered  29.    The    object  of  this   investigation  was 

to    trace,    in  the    dispute    land,    if    possible,   land  which  had 

been  settled  with  the  respondents  in  1847,  or  at  all  events  more 

than  twelve  years  before  the  commencement  of  the  suit.    The 

report  speaks  of  Mouzah  Bakolea,  but  their  Lordships  conceive 

that  the  attempt  really  was  to  trace  the  dags  of  Chur  Dukhin, 

which  after  the  settlement  and  survey  of   )847i  seems  .to  have 

been  treated  as  appurtenant  to  Mouzah  Bakolea.  This  report  waa 

altogether  adverse  to  the  contention  of  the  respondents.    The 

investigation  occupied  fourteen  days,  and  its  result  was  to  show 

that  the  boundaries  of  the  respondents'   settled  land  would  £aH 

within  the  then  fnain  channel  of  the  river,  and  considerably 

to  the  west  of  the  disputed  chur.    This  report,  therefore,  by 

negativing  the  case  of  the  respondents,  went  to  confirm  that 

made  in  favor  of  the  appellants,  by  the  reports  of  the  two 

other  ameens. 

The  cause  then  came  on  for  a  second  hearing  before   the 
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Jnige  who  fcrtod  it  on  tiie  following  iaanes :— Isk,  whether  the       ^^^ 
snit  was  barred  by  limitation ;  and^  2ndl7^  whether  the  land  in  Nooikcik 
sttit  was  a  formation  on  or  an  aooretion  to  the  original  site  of    ^^^^1^^ 
land  in  the  plaintifb'  estate;  or  whether  it  formed  aportibn  of  or  v* 

an  aoesetioa  to  tiie  land  settled  with  the  de&ndants.  Hefonnd  ^^^^ 
both  these  issoes  in  favor  of  the  appelUints.  He  seems  to  hare 
held  that  the  first  was  determined  by  the  result  of  tiie  last  looal 
inyestigatiQn,  which  showed  oonohn^rel^  that  the  disputed  dinr 
contained  no  part  of  the  land  settled  wi^  the  respondents 
in  184r7.  6q  tJie  second  issue  he  found,  in  oonformity  with  aH 
tbeameen's  reports,  that  the  land  in  suit  was  dearly  a  forma- 
tion on  the  original  site  of  the  plaintifEB'  estate  and  was  oonnected 
with  it, ,  and  that  th9  plaintifl  was^  therefore,  entitled  to  be 
plaqed  in  possession  of  it. 

nuadeoision  was  reversed,  and'  the  suit  dismissed  on  appeal 
to  the  High  Court,  by  a  decree  dated  the  1st  of  December  1865, 
whiol^  on  a  xo-hearing  ijh  review  before  the  s&me  Judges,  was 
confirmed  by  an  order  dated  the  1st  of  /April  1867.  Th6 
present  jsppeal  is  against  that  decree;  and  that  order  on  review. 

ISieir  Iiordships  cannot  say  that  either  judgment  of  the  High 
Court  affords  satisfactory  grounds  lor  the  dismissal  of  the 
appellants'  suit. 

The    first    deals  onl^   with  the    latest  ameen's  report,  and 

explains  away  the  effect  of  that  by  assuming  that,  in  making 
his  measttrements,  he  may  not  have  taken  a  correct  starting 
point.  The  Zillah  Judge,  however^  in  his  judgment,*  expressly 
states  twice  that  no  objection  was  taken  before  him  to  the 
ameen's  starting  point  The  investigation  was  carefully  con- 
duoted  in  the  preseno*)  ci  the  respondents'  agents,  and  it  is 
diflbmlt  to  suppose  that  the  objection  would  not  have  been  taken, 
if  there  was  any  foundation  for  it.  Again,  the  learued  Judges 
of  the  Bigb  Court  proceeded  dn  the  assumed  incompatibility  of 
the  oase  thus  made  by  the  appellants  with  the  state  of  things 
which  existed  in  1864  at  the  date  ol  the  Magistrate's  proceed- 
ing. They  came  to  the  conclnston  that  Ohur  Dukhin  was  the 
chnr  miffked  C  in  the  darogah^s  map  ;  that  the  Magistrate  had 
narefuUy  decided  against  the  title  set  up  by  the  appellants  and 
in  favor  of    the   respondents ;  that    the  disputed  Chur  B  was 
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an  ftO(^tfHi  t<^Cbar  Dakhm^  and  tbat tiie  ktte* hd nttBf  iMH 
*  dilttvMttecl* 

Bat  t^  for  the  uke  of  ec^gnment^  it  bo  admitted  that  0  in  tiie 
dafDgi^*s  map  borreotljr:  v&ptmmkisfA  wbat  th^  i^dttoitidd  of  db«l^ 
Dukbiiiy;  it  would  by  no  means  follow  tbait  what  oottBtitttMd  O 
in  1854i  bad  ooi  afterwidrda  been  waebed  Mmjf  huA  %be  6oni^fa«6it 
that  it  dtiU  teiited  ma  >iat  of  the  land  in  disptxte  tieenitt  to  be 
inoompatiUe  with  dM  npwf^^  atl  th^  aikkeen*8>  ind  notably 
witUtha|iofthala(ii,  M(Mb¥W,  M  theii^  L6jrd^faipB  h^ve  ^li'dftdy 
oba6inre4  the  liaglttPAte  by  Ms  pf oeoMitogs  seemd  ^t^df  io 
hmre  declined  to  deoide  dn  the  tif^hle  rc^ttltinj^  ttctm  an  fdeaii^ 
ficalion  of  site^  and  merely  to  hare  h^ld  thfe^  the  land  in  di^to; 
being  idbereat  to  0^  m^A  prtmAfa&b^tohi  tMited  as  aH  Miord^ 
tion  to  it.  Again,  the  jadgmente  nndeiri^^iettl  do  tibt  seem  t^ 
their  Jjprdships  eS^qtof^lIy  po  distingiMiih  pr  deal  with  the  q«e8* 
tion9  raised  in  the  cafise, ,   ; 

It  nndqobtefljy  % ,  on  tbl  appdlanfti^  who  #eie  eediiiijg  M 
diaturb  tfie.  reapondmta'  posateioto  ^  nearly  eeveni  yeava^ 
daipato^ai  tp^  show  a  good  title  to  tim  hud  in  dispi|1ie»  nejl 
aeept  to  have  set  Up  an  alterbatiw  titiey  elliiming'^  l^d 
eithecte  l^  rehf oi^natimi  oa  a  site.  idMtifled  ^th  thatof  ttiei^ 
dilayiated  monzaha^  or  aa  an  accretion  to  their  ertftte  b^  Mtk^ti 
c|  it9  being  A  loarmation  dpposite^to  thtir  hntdn/anddnly  6dpa* 
rated  from  them  by  a  amall  e^isnnel,  fordaUe  at  low  ivttlen 
This  latter  was  the  qneation  phieQy  diaenaaed  on  tiie  reviewi/  ami 
if  ithadV^n  the  only  ground  Qn.wbie)^  (beCunj^c^lidlta.eolil^ 
recover^  t^eir  Ijpr^Ubipa  woojd  hjava  great  dillcnlfy  ist  eay* 
ing  that  they  had  made  ont  a  good  title|(  or  had  aho#n  that 
the  Maigiatrate  waa  wrong  in  ;  treating  the  lan4  ^  qntettOD  tts 
an  accretion  to  the  reqpondenta'  aettl^d  land  repreeenhed  Iqr 
C\  and  in  awarding  poaaeaeion  of  it  acoofdini^y.  Bni  it  aeenia 
to  their  Lordahipa  that,  inaamncb  ai  the  reenlt  of  )a]l  tile  Jedal 
inveatigationa,  inolading  that  of  the  darbgdi^.waa  in  fairer ^ 
the  aaaertion  that  the  land  now  in  dkqntte  ^aal  m  fe-formatiKm 
upon  the  aita  of  the  appellants'  dUnTiated  moMihs*  th6 
Zillah  Jodge  was  right  in  findisfg  that  laiil  to  b6  i^ro^ed.  Tkm 
question  then  anses>  what  is  the  legal  reaalti  df  audi  a  fivdv 

ing  ?    Is  tixQprim&  fm^  title  to  the  land  thus  showu  capabto 
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cf  k6U«    aiipkniiil    by   maf  bettor    liOi    0aBMmg    m    tbe       Un 
fMpcmdhMaf    Aaeordiivf  ta  Ifaar  LordsUps^   Tmrof  tb*  err^    NooMtfut 
deooQ^  ]i#  pirfc  of  Cainr  Dukbu^  ai  the  4ito  o<  tba  damt     ^g;;;^^ 
tocnedpaft  at  tbe  disrated  hmA,  wbiob  mj  beMBawed  b>         «. 
Ifa  oofSQcdj   inJiqatod  Iqf  Gkw  iL»  ia  tbi  iVM^p*  Hol  30  el 
Qngiyiui  CSumdar  mumd.    Tbay  are^  biivwoTa  «q*  4a  daar  tbah 
Char  C,  in  tiia  darogmk's  map^  did  not  correctly  iDdicaie.wbab 
i^eaaiiied  ef  Ohor  I)oUua*iii   18H-    Tbe  aaftpeai^   14   no 
doabt  jpoonwatent   whk  (he  saport  of  (hf  h^iUqamed  aaMUi^ 
confirmed  in  aeme  meaenre  I9  Iha  mi^o^  a  OefMity  CoUaotof 
made  in  November  1852  O^o.  30)^  which*  aba  awflpvs  a^diSer^n^ 
site  ta  the  now  dHqjnated  Chur  Qnkhio^    On  the^othar  bw4» 
it  is  difficolt  to  see  haw  the  awaicd  o£  the  Magiatoata  e^er  oame* 
ta  be  made^   if  C  in  the    dar^gah^  map    did  not    eareoUy 
indicate  hmd  oettjed  with  tha^raipai^keot8«  and  thaiit  in  ,thair 
poa^eiaioDu    Ami  thia  h^ttar  ma{^  ia,  on.  th^  pdwk  canarateni* 
with  the  Goljector'a  map,  No«  46i 

WhiH  therefore)  th^ir  liordsbipa  think  thafc  the  appellautai 
have  Q9ti^lished.  the  identil^  o(  tba  si^  of  ttf0  bad  in  cK8]iiitei 
i^ih  thaA  ef  landa  originally  inf^oded  iai  tdieir  saBundaty,  and" 
afterwards  washed  away  by  the  river,  th^  wiU^  for  diadetermiu. 
nation  of  this  appeal,  take  as  also  praxed>  that  thachnv  maritad 
C  on  tha  darog;ah'8  |map,  Ihoog^  H  hm  siaaa  bean  aiavpfe 
away^  existed  in  1854  as  a  chur  settled  ^h>  and  im  the 
possession  of,  the  respondents^  aa4  tl^t  tbe  laad  ia.diipnta>  was 
thea  adherent  to  it.  They  hare.  advrisedJ]^  aaa  thai  term 
<'  adherent/'  because,  it  appears  to  themr  thai  thara  is  an  import 
<jant  distinction  between  mere  pli^eat  .  adhembn  and  that 
''accretion"  or.  inerem^ntumlaimUf^  whi<A#>  by-  reaauiofite 
gradual  and  imperceptible  formMnoni^^ceoogniaed  by  tha  laar 
aa'belong^gtoljh^peraanstowhoaalandij^il'a^iabattte.  In  the 
present  ca^  the,  evidence  tonohing  th%  mann^or  ia  which  tta^ 
char  in  question  ¥ras  formed,  is:  extremely.. aqanty;  and'  thein 
Lordships  are  by  no  means  satisfied  that  it  was  snch  asi  wOaUb 
mahe  the  land  an  *'  accration"  acaording  to  the  striot  legal 
defiaition  <^  the:ten](U 

Their  Lordships  have  now  to  consider  wha^tis  tha  krw  ap)iU« 
cable  to  the,  facts  tbos  fonndy  and  what  are  the  rights  ol.tbo 
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pi^tiea  iherennder*  And  tlie  long  sad  able  arguments  aadmeea 
to  them  on  this  sUbjectt  render  it  desirable  to  revieir  tiie 
law  of  allnvion  which  obtains  in  Bengal,  as  declared  by  the 
positive  provisions  of  Regulation  XI  of  1825,  or  by  Ihe 
decided  cases,  whieh  the  learned  Oonnsel  for  the  respondents 
have  contended  cannot  easily,  if  it  all,  be  reconciled  wiUi  eadi 
other* 

The  Ist  sectioo  of  the  Regulation,— afte(r  specifying  as  the 
snbjeets  which  called  for  legislation  the  following  cases,  inz.,  1st 
the  throwing  np  of  cfanrs  or  small  islands  in  the  midstof  the  stream 
or  near  one  of  its  batnks*;  2ndly,  the  carrying  away  of  portions 
of  land  by  an  encroachment  of  the  river  on  one  side,  and  an 
accession  of  land  at  the  same  time  or  in  subsequent  years, 
gained  by  the  dereliction  of  the  water  on  the  opposite  side;  and, 
Srdly,  similar  instances  of  allUvi6n,encroachment^  and  dereliction 
on  the  sea  coast  bordering  the  sOdtlhern  and  south-eastern  limita 
of  Bengal — enacts  that  the  rules  declared  by  the  following 
sections  shall  have  force  of  law  throughout  the  presidency  of 
Fort  William.  The  2ud  se<^tion  provides  that  local  usage, 
whenever  it  exists,  shall  prevail.  The  8rd  section  that,  when 
there  is  no  local  usage,  the  general  rules  declared  in  the  4th 
section  shall  be  applied  to  the  detertnination  of  all  claims  and 
Jispntes  relative  to  lands  gained  by  alluvion^  or  by  dereliction 
either  of  a  river  or  the  sea. 

This  4th  section  is  divided  into  five  clauses:— 
The  first  deab  with  land  gained  by  gra^iual  accession  (fd., 
alluvion  in  the  proper  sense  of  the  word),  and  provides  that  it 
shall  be  considered  an  increment  to  the  tenure  of  the  person  to 
whose  land  or  estate  it  is  annexed^  subject  to  the  right  of 
Government  to  assess  additional  revidnue  upon  it. 

The  second  provides  that  the  former  rule  shall  not  be  appli- 
cable to  cases  of  sudden  avulsion,  where  the  identity  of  the 
bmd  is  not  destroyed,  preservitig  in  that  case  the  rights  of  tho 
original  owner. 

The  third  makes  a  chur  or  island  thrown  up  in  a  large  navi- 
gable river  (the  bed  of  which  is  not  the  property  of  an  indivi- 
dual), or  in  the  sea,  the  property  of  the  Government,  if  the 
obannel  between  it  and  the  shore  be  not  fordable,but  provides  that 
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if  such  channel  be  fordable  at    any  season  of  the  year^  the  chnr       ^^78 
shall  be  considered    an   increment    by  allnTton  to  the  tenure  of   Noofein>feti 
the  person  whose   estate    is  most  contig^nons    to  it,  and  shall  bo 
subject  to  the  proviftions  of  the  first  clause. 

The  4tihi  clause  deals  with  churs  in  small  rivers,  the  beds  of 
which  havB  bden  recognixed  as  the  property  of  indiyiduala  ; 
giving  them  to  the  proprietor  of  the  bed  of  the  river.  And 
the  5th  clause  provides  that,  '^  in  all  cases  of  claims  and  disputes 
respecting  lands  gained  by  alluvion,  or  by  dereliction  ol  a  rivet 
or  the  sea,  which  are  not  specially  provided  for  by  the  foregoing 
rules,  the  Courts,  shall  be  guided  by  local  usage,  if  any  be 
established  as  applicable  to  the  case  ;  and,  if  not,  by  general 
principles  of  equity  and  justice.** 

Two  observations  arise  on  this  Statute  :— 

1.  There  is  nothing  to  show  that  the  first  rule  contemplated 
land  other  than  that  which  commonly  falls  within  the  deflnitioii 
of  "  alluvion/'  viz.,  land  gained  by  gradtial  and  imperceptible 
accretion,  the  incrementtim  latens  of  the  civil  law. 

2.  No  express  provision  is  made  for  the  case  of  land  which 
had  been  lost  to  the  original  proprietor  by  the  encroach- 
meiit  of  the  sea  or  a  river,  and  which,  after  diltlviation,  reappears 
on  the  recession  of  the  sea  or  river.  But,  on  the  other  hand^ 
there  is  nothing  to  take  away  or  destroy  the  right  of  the  original 
proprietor  in  such  a  case  )  which  must  therefore  be  determined 
by  ^'  the  general  principles  of  equity  or  justice  ^'  under  the 
fith  rule. 

That  the  right  of  the  proprietor  in  the  case  last  put  exists 
and  is  recognized  by  law  in  India,  is  established  by  at  least  two 
cases  decided  at  this  Board,  and  therefore  binding  on  their 
Lordships,  viz.,  the  case  of  UussaifMt  tmam  Bandi  v.  E^rgavind 
Ohose  (1)  and  the  recent  case  of  Lopez  v.  MadantTtofeewt  Tha^ 
hur  (2),  decided  on  the  Uth  July  1870. 

The  former  is  a  clear  authority  that  the  identity  of  the  site 
may  be  established  by  maps  and  ancient  documents  ;  although 
by  the  long  submergence    of   the    land,    all  external  marks  and 


(1)  2  B.  R.,  L..  P.  C,  4  ;  S.Cv,  4  Moow's  L  A„  408. 
^2j  5  B.  L.  R.,  521  ;  S.  C,  13  Mooi-c's  L  A.,  467. 
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1872       means  of  identifioation  have    been  obliterated.    It  is  not^  how- 

NooxNDiB  over,  very  clear  in  that  case    whether  the  qaestion  between  the 

^Quo^    parties  was    one   of   boandaries  •  of  the  original  estates  ;  or  o^ 

V.  dispate  between  one  party   claiming    the  land  as  a  re-formatioa 

^^^    on  his  original  land^  and   the    other   claiming  it  as  aa  accretion 

under  the  first  d.  of  the    4th   section   of  the  Regalation.    The. 

latter,    howeyer,   was   clearly    the    issue   between  the.  parties 

in  the    case   of  Lopez   y«    Madanmoha/n    Thakur  (1).    It  may^ 

howeyer,  be  said  that  that  case  is  distingnishable  from  the  present 

by  its  peculiar  circumstancesj   inasmuch  as  in  the  former  the  en. 

croachment  of  the  river  had  in  the  first  instance  swept  away  the 

Bur&ce  of  ike  plaintiffs'    mouzah,    and  made  tlie  defendant,  who 

held  lands  behind  those  so  swept  away,  for  the  first  time  a  riparian 

proprietor  ;  and  because  the  plaintiff  had,  by  the  preparation  o£ 

the  tanabundee  map  and  otherwise,    taken  peculiar  precautions 

to  preserve  and  protect  his  right  in  the  soil  against  his  neighbour 

as  well  as  the  Government. 

It  was,  moreover,  contended  that  some  at  least  of  the  principles 
laid  down  in  the  case  of  Lopez  v.  Modanmohan  Thakur  (1) 
are  in  conflict  with  the  previous  decision  of  this  Board  in  the 
case  of  Eckowri  Sing  v.  HiraUd  Seal  (2).  That  case  had  not 
been  reported  when  that  of  Lopez  v.  Modanmohan  Thakur  (1) 
was  decided,  and  does  not  appear  to  have  been  cited  in  the  arga-* 
ment.  Their  Lordships  cannot,  however,  perceive  any  inconsist- 
ency between  the  two  judgments.  The  decision  in  the  case  of 
Echowri  Sing  v.  Hiralal  Seal  (2)  seems  to  have  proceeded  on 
two  grounds,  namely,  1st,  that  it  was  not  competent  to  the 
plaintiffs,  who  had  alleged  a  title  to  the  land  as  an  accretion  to 
their  estate  to  raise  at  the  hearing  of  their  appeal  a  different 
case,  viz.j  *^  one''  simply  of  original  ownership  of  the  site  of  the 
lands  re-formed  ;  and,  2ndly,  that,  had  such  a  title  been  properly 
pleaded,  the  evidence  failed  to  establish  the  identification  of 
the  site.  The  case  of  Mussamat  Imam  Bandi  v»  Hargabind 
Ohose  (S)  is  cited  in  the  judgment,  which  throws  no  doubt  cpon 
the  validity  of  such  a  title  if  properly  pleaded  and  proved. 

(1)  5  B.  L-  B.,  621 ;  S.  C,  1%  Moore's  I  A.,  467. 

r2)  12  Moore's  LA.,  36. 

(3)  2  B.  L.  B.|  P.  C  4 ;  S.  C,  Moore's  I.  A .,  403. 
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Again^  the  learned  Counsel  for  the  respondents^  and,  in  parti-       ^^^^ 
enlar,  Mr.  Pontifez,  argned  broadly  that,  by  dilnyiation  into  a  NoGEin>BR  . 
navigable  river,  land  is  permanently  lost  to  the  original  proprie-      Gnomf" 
tor,  and  becomes  the  property  of  the  State;  and  in  support  of  «* 

this  proposition,  they  relied  much  on  an  American  work, ''  Honk  Eaow 
on  Navigable  Rivers,''  which  they  argued  was  the  more  deserv- 
ing of  attention,  by  reason  of  the  similarity  which  exists  between 
fbe  great  rivers  of  America  and  those  of  India  in  their  conditions 
and  mode  of  action.  This  authority,  however,  does  not  appear 
to  their  Lordships  to  assist  the  respondents'  case.  The  law  of 
alluvion  in  America  seems  to  be  less  favorable  to  riprarian  pro- 
prietors than  that  of  India  or  of  England.  For  Mr.  Houk 
draws  a  distinction  between  estates  consisting  of  a  given  quan*- 
City  of  land,  and  defined  by  a  mathematical  line,  though  by  one  on 
the  margin  of  a  river,  and  those  of  which  the  river  is  the  nomi» 
nal  boundiEkry.  He  holds  that  in  the  former  case,  alluvion  how- 
ever small,  and  however  gradually  and  imperceptibly  formed,  is^ 
the  property  of  the  State.  And  after  dealing  with  this  question^, 
he  says  in  s.  258  :-^''  Nevertheless,  it  is  possible  that,  by  the 
action  of  the  sea,  or  a  change  of  the  channel  of  a  river,  the  land 
so  granted  may  be  partly  lost.  No  doubt  in  case  afterwarda 
the  land  should  be  washed  up  again,  it  would  belong  to  tha 
fomer  owner  of  the  estate  originally  purchased,  and  no  further.. 
While,  however,  the  land  is  submerged  in  the  river,  the  title  is^ 
in  the  State.''  This  is  consistent  with  the  civil  law.  Dig.  Lib.. 
XLI9  tit.  I,  s.  XXX,  and  with  the  law  of  England  as  declared 
in  the  passage  cited  in  the  case  of  Lopez  v.  Madanmohan 
Thahir  (1)  from  Hale  "  De  Jure  Maris." 

In  India  the  point  thus  taken  seems  to  be  concluded  by  the- 
authority  of  the  decided  cases.  The  learned  Counsel  did  not 
contend  for  a  distinction  between  a  tidal  river  and  a  navi"^ 
gable  river,  which  has  ceased  to  be  tidal.  Their  Lordships 
have  no  reason  to  suppose  that,  in  India,  there  is  any  such  dis-^ 
tinction  as  regards  the  proprietorship  of  the  bed  of  the  river 
though  in  respect  of  the  mode  of  accretion,  there  must  be  some- 
difference  between  the  effects  produced  by  the  daily   flux  and 

(1)  5  B.  L.  B^  521 ;  S  C,  13  Moore's  I.  A».  467. 
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^^^ reflux  of  the  tide,    aud  the  ohangos   which  are  mainly  oonee- 

NoGBerBKB  «  qoent  OH  the  annual  floods.    Now^  if  there  is  no  such  disiwotion^ 

Ghosi^    ^^  ^  ^1^^  ^^i  ^^^  Ganges  at    Bhagulporoi  as  in  the  case  of 

Mahomsd    ^^*^   ^'    MadanmoAow    I^aifetir    (1),  and   at  Patna,     a9    iu 

Ewv       the   case  of  Uuaacunat.  Imam  Basidi  ▼.  ffargavind  Ohase  (2), 

ia   a   nayigable^    Uiough    no    longer  a  tidal  rier;  and,  oQom^ 

quently,    that   these  oases  are  direct  anthorities  against  Mr« 

Pontifex's  proposition.    Their  Lordships  accede  to  what  t4  said 

in   the  case    of   Lopez  v.  Madawmohan  Thahur    (I),   to    the 

effect  that  a  proprietor  may^  in  certain  cases,  he  taken  to  have 

abandoned  his  rights  in  the  dilnviated  soil.    It  i?  unnecessary 

to  consider  whether  this  might  not  be  the  result  of  a  anccessf  nl 

application  for  remission  of  revenue  under  Act  IX  of  1847^ 

a.   5.    For  in  the  present  case,  there  is   nothing  from  which 

such  abandonment  can  be  inferred.    If  an  application  iot  remia- 

sion  of  ^revenue  was  made,  that  application  was  refused. 

'J  he  appellants  having  then  .  established  a  prima  facie  tit^^ 
to  the  land  in  dispute  as  a  re-formation,  the  question  is  whether 
the  respondents  have  a  superior  title  to  it  as  an  accretion  to 
their  settled  chur.  It  is  not  easy  to  see  upon  what  principle  a 
title  to  alluvion  by  gradual  accretion  phould  prevail  against  the 
original  ownership  established  by  identification  of  site  ;  unless 
it  be  thai,  where  the  accretion  is  so  gradual  as  to  be  latent  and 
imperceptible  during  its  progress,  the  law,  on  grounds  of  oon- 
venieuce,  presumes  incoutrovertibly  that  no  other  ownership  can 
be  shown  to  exists  and  so  bars  inquiry. 

In  the  present  case  it  appears  to  their  Lordships  that  such  a 
gradual  and  imperceptible  accretion  as  the  law  contemplates  is 
not  proyodi  and  that  there  are  peculiar  reasons  why  the  title  of 
the  plaintiffs  should  be  preferred  to  that  of  the  defendants.  The 
latter  do  not  claim  the  land  as  an  accretion  to  their  original 
estate.  They  claim  it  as  an  accretion  to  the  chur  cast  up  by  the 
river,  and  settled  with  them  by  Qovernmont.  Let  it  be  granted 
that  the  first  effect  of  the  retrocession  of  the  river  was  to  leave 
bare  this  chur  in  the  midst  of  the  stream,  and  that  the  land  then 
cast  up  was  beyond  the    confines    of  the  plaintiffs*  estate.     The 

(1)  5  B.  L.  R.,  521 ;  S.  C,  13  Moore's  I.  A..  437. 
(t)  2  B.  L.  B.,  P.  C,  4 ;  S.  C,  4  Moore's  I.  A.,  m^ 
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riyer  confciQttes  to  recede^  more  land  appears,  and  new  landi 
thojngh  adherent  to  that  firat  diBcoyered^  is  really  a  deposit  on 
tlie  anoieut  site  of  the  plaintiffs'  land.  Why  should  the  owner- 
ship of  that  which  is  thus  regained  be  altered  by  the  fact  that^ 
from  some  accidental  canse,  land  forming  the  enter  edge  of  it 
first  emerged  as  atn  island  f  The  darogah's  map  seems  to  show 
that  this  must  have  been  the  course  of  the  river's  action.  Nor> 
as  their  Lordships  have  already  observed^  is  there  any  trustworthy 
eyidenoe  which  traces  the  history  of  the  disputed  land,  or  shows 
that^  by  gradual  and  imperceptible  accretion^  it  became  adherent 
to  the  ohur,  which  upon  the  whole  evidence  must  be  taken  to 
have  now  ceased  to  etist  Such  a  case  as  the  present  is  very 
distinguishable  from  the  (»rdinary  case  contemplated  by  the 
R^ulation  in  which  a  riveri  gradually  shifting  its  channel  in  one 
direction,  continually  eats  into  one  bank,  and  leaves  the  other, 
nev9F  ceasing  to  fiow  between  tl^  competing  estates. 

Their  Loi^ships  are  not  insensible  to  the  difficulties  of  identi- 
fication, and  to  the  danger  of  encouraging  claims  of  thi^kind  on 
insufficient  evidence.  They  lay  down  no  rule  as  to  the  strictness 
of  proof  which  the  Courts  in  India  may   require  in  such  cases. 

They  also  consider  that  a  title  founded  on  the  original  owner- 
ship l^^d  identification  of  site  is  to  be  confined  primdface  to 
the  re-formation  on  that  site.  And  if,  in  the  present  case^  it  had 
appeared  that  some  part  of  the  laud  in  dispute  had  been  thrown 
up  beyond  the  original  boundaries  of  the  appellants'  estate,  a 
question  might  fairly  have  arisen  between  the  appellants  and 
the  respondents  whether  that  was  to  be  taken  to  be  an  accretion 
to  the  estate  of  the  former,  or  to  the  settled  chur  of  the  latter. 
But  upon  the  evidence  they  are  satisfied  that  the  whole  of  the 
land  which  continues  to  be  the  subject  of  the  suit  is  a  re-forma- 
tion within  the  limits  oC  the  appellants'  original  estate.  This 
being  so,  their  Lordships  are  of  opinion  that  the  Zillah  Judge 
wa^  right  in  decreeing  the  whole  to  the  appellants.  And  they 
will  hambly  advise  Her  Majesty  to  allow  the  appeal ;  to  reverse 
the  decree  of  the.High  Court ;  and  to  order  that,  in  liw  thereof, 
a  decree  be  made  dismissing  the  appeal  to  that  Court,  and  affirm, 
ing  the  decree  of  the  Zillah  Judge.  The  appellants  must  have 
from  the  respondents^  the  plaintiffs  in  the  suit^  the  costs  of  the 
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•^^^^^      litigation   in  India,   and  those  of  this  appeal.    There  will  be 
NooBNDKK    no  order  as  to  the  costs  of  Goyernment  on  this  appeal. 

Chundcb 

V.  Appeal  aUowd. 

MAHOmD 

^o'-  Agents    for    appellants:    Messrs.     WiUon,     Bristows  and 

Carpmael, 

Agents  for  the  Ooyemment  respondents :  Messrs.  Lawford 
and  Waterhouae. 


PULL  BENCH. 


Bept  9. 


Before  Sir  Bicha/rd  Chueh,   Ft.,  Ohirf  JmHee,  Mr.  Juatiee  BayUn,  Mr. 
^g^2  JitiHea  Eempp  Mr.  JuaHce  MUier,  and  Mr,  JutHoe  Ainslie, 

Ik  THB  KATTSB  OF  THE  PxTTriGir  01  BYKUNTBAM  SHAHA  BOT 

AND  0IH1R8.*  ^ 

Code  of  Oriminal  Procedure  (Act  XXV  0/I86I),  0.  O^^EwaXHaU^ 
Power  of  Magistrat^^IUot'^Affray. 

A  Magiftrftte  has  power,  under  i.  62  of  Aot  XXV  of  1861  ^1),  to  inroliibit  a  pftr« 
tioolar  landholder  from  holding  a  Ad<  on  a  partioalar  spot  on  a  partioolar  day,  at 
least  for  a  temporary  period,  if  he  is  satisfied  upon  reasonable  grounds  that  tlie 
order  is  likely  to  prevent,  or  tends  to  prevent^  a  riot  or  an  affray. 

This  case  arose  oat  of  a  dispnte  between  two  neighbouring 
Eemindarsy  Bykantram  Shaha^  one  of  the  petitioners^  and  one 


(I)  Act  XX  ro/1861,  s.  62*—"  It  sbaU 
be  lawful  for  any  Magistrate  by  a  written 
order  to  direct  any  person  to  abstain  from 
1^  oertain  aot,  or  to  take  certain  order  with 
certain  property  in  bis  possossion,or  un- 
der his  management,  whenever  such  Ma- 
gistrate shall  consider  that  such  direction 
is  likely  to  preyent^or  tends  toprerent, 
•bstruction,anoyanoe,  or  injary,or  risk  of 
obstruction,  annoyance,  or  injury,  to  any 
persons  lawfully  employed,  or  is  likely  to 
preTont,  or  tends  to  prevent,  danger  to 
iiumaii  life,  health,  or  safety,  or  is  likely 
to  prevent,  or  tends  to  prevent,  a  riot  or 
an  affray." 

*  A«ferraoe  to  the  High  Oovt  undw  ii* 


Aci\X  (^  1872,9.  618.—"  A  Magis- 
trate of  the  distriot,or  a  Magistrate  of  a 
division  of  a  district,  or  any  Magistrate 
specially  empowered,  may,  by  a  written 
order,direct  any  person  to  abstain  ftrom  a 
certainAct,or  to  take  certain  order  with 
oertain  property  in  his  possessioa  or  un- 
der his  management,  whenever  such 
Magistrate  considers  that  such  directica 
is  likelyito  prevent,  or  tends  to  prevent, 
ob8truction,annoyanoe,  or  injury  or  risk 
of  obstruotion,  annoyance^  or  Injury  to 
any  persons  lawfully  employed,  or  dan 
ger  to  human  life,  health,  or  safety,  or  a 
riot  or  an  affray." 

134  of  the  Code  of  Criminal  Frooedoro.. 
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Bipm  Behary.    The  petitioner  Bykimtrami  with  a  view  to  annoy       ^37  2 
the  respondent  it  was  said^  established  a  new  hat  ( market)  close      In  thb 
to  an  old  established  hat  belonging  to  Bipin  Behary,     This  was  w^Kmoit 
said  to  have  caused    unlawful  assemblies   to  take  place,  and  to  of  Btkunt- 
have  raised  an  apprehension    of  a  breach  d!  the  peace.    On  the       £ot. 
8th  of   November    I87I9  both  the  parties,    with   some  of  their 
followers,  were  bound  over  in   the  sum  of    Bs.  200  to  keep  the 
peace  for  one  year.    On  the  3rd  of    May  1872,    the  Magistrate! 
apprehending    that  the   amount  of  the    recognisance   was  not 
suffioient»    summoned   the     parties^    and    caused   Bykuntram 
and    Bipin  Behary  to  enter  into    recognisances   of   Bs.   3,000 
each,  with   two   sureties   in  B&.  1,000    each,  to  keep  the  peace 
for  one  year  from  that  date.    The  Magistrate    also  took  smaller 
reoognizances  from  the  servants  of  both  parties,and  made  an  order 
under  s.  62  of  the  Code  of  Criminal  Procedure  that  Bykuntram 
was   not  to  hold  his   market   at  the    same   time    as    Bipin 
Behary   did.    At  the  instance  of  the  parties    affected,  the   Offi- 
ciating Sessions  Judge  of    Dacca  made  a  reference   to  the  High 
Court   under   s.  434   of    the    Code    of    Criminal    Procedure, 
recommending  that    the  order  in  question  be    set  aside.    There 
was    also  an    order  under  s.  404   made    by  the    High    Court 
on  the  motion  of  Madhub    Chunder  Boy,  one  of  the  parties  con- 
cerned, calling  up  the  record  of  the  case. 

The  case  was  argued  before  Kemp  and  Glover,  JJ.,  who,  in 
consequence  of  conflicting  decisions  in  Bihchundet  Bhutia- 
charjee  Y.Sadut  AUKhan  (Vand  The  Queen  Y.KaUka  Fer* 
shad  (2),  referred    the  following   question   to  a    Full  Bench  :— 

'^  Whether  a  Magistrate  is  legally  competent  to  issue  an  order 
under  s.  62  Act  XXV  of  1861,  prohibiting  a  landholder 
from  boldiBg  a  h%t  on  any  particular  spot  on  his  estate  on  parti- 
cular day?,  on  the  ground  that  such  order  is  likely  to  prevent  a 
riot  or  afbray»  or  because  a  riot  or  affray  has  already  occurred/' 

Mr.  Woodroffe  (with  him  Baboos  Mohinimohan  Boy  and 
Bameah  Chunder  Hitter  ),  in  support  of  the   Magistrate's  order. 

The  Advocate-Omieral,  offg.  (Mr.  Pautj  (with  him  Baboos 
Kidifnohan  Does,  Doorgamohan  Does,  and  KaUkanth  Sein,  for 
the  petitioners. 

a)  i  W,  B.,  Or.,  12.  (2)  5  B.  L.  R.,  App..  82  (ngte). 


Digitized  byLjOOQlC 


436  ^  BENGAL  LAW  BtiPOETS.  [VOLX 


1872 


Mr.  WoodTofb.^It  in   a    queetion  whether   there   can   be  ^ 

tfr  rut  reference  to  this  Oottrt  in  this  mutter ;  in  other  Words^  can 
»ttB  pJtmoit  *Wb  Ckmrtnnder  s.  484  of  Act  XXV  of  1861  deal  iHth  a 
^'ifstt^  tnatter  nnder  s,  62  which  is  not  a  judicial  prooeedingr.  [Hie 
RdY.  AAvoddte'ChMtal.'-^thiB  point  is  oot  referred  to  the  Full 
Bench.  Ebmp,  J.-^The  pohit  was  not  befdre  na^]  Itris  open 
to  the  parties  now  to  raise  the  c(iledtion  Whether  the  Gbnrt 
has  the  power  to  hear  and  determine  the  qnestiott  refertedi 
[CSotTCH,  0.  J,— -Have  you  any  authority  for  that  proposition  T(l) 
I  thinh:  thai;  matters  not  referred  cannot  be  decided.^  Whether 
the  parties  ar^  entitled  to  raise  the  poibt  Or  ndt^  Odun^  ont  ef 
coortesy  are  healtl  npon  points  which  may  seem  to  Chem  Wotfhy 
of  consideration.  [CotJCH,  O.J.*^I  think  yon  must  be  fimited.} 
In  The  Queen yr.  Ahbae  Ali  Oktmdhfy  (2),  it  Was  dedided  tha« 
a  matter  under  ^62  is  not  a  jndicial  proceeding,  tod  (3iere^ 
fore  could  not  be  interfered  with  under  s.  434.  It  is  there 
said  the  object  of  s.  63  was  to  provide  for  ctees  Wh^re 
tt  would  t^  necessary  to  act  speedily,  probkbly  M  onee,  In 
Order  that  the  daiiger  might  be  prevented.  [Kbmp^  J.-^^-Tfaie 
)s  not  only  a  reference  by  the  Officiating  Setoione  Jndgei  bat 
We  sent  for  the  record.]  From  the  labguage  of  d.  62;  it  is  olear 
that  the  Legislature  intended  to  give  Magistnites  poWer  to 
place  restrictions  like  the  One  in  question  upon  the  enjoyment 
of  a  right  even  where  nothing  unlawful  is  done,  but  where  the 
exercise  of  that  right  may  lead  to  mischief,  or  cause  iUf^Onreni* 
ence  to  others.  The  intention  of  the  Legislature  could  haitHy 
have  been  to  deal  with  an  ni^kwf  ul  exercise  or  enjoyment  of  a 
right  only,  as  unlawful  acts  could  be  put  down  by  the  Magis* 
trate  without  a  special  legislation  hke  s.  62.  Soi  where  A  man 
does  even  a  lawful  act,  but  with  an  intention  of  annoying  others> 
theMagistrate  may  interfere  so  as  to  prevent  misohi^.  The  words 
*'  to  take  order  with  his  property'*  clearly  show  that  the  Magie^ 
trate  may  pass  an  order  regulating  the  exercise  of  one's  personal 
and  private  rights.  A  comparison  of  this  section  with  other 
provisions  of  the  law  will   make  its  meaning  clear  ;  s.  63,  for  la« 


(1)  Soo  The  Queen,  v.  Qordcha^id  Oope^        (2)  6  B.  L.  R.,  74. 
B.  L.  R„  Sup.  Vol.,  p.  44:3. 
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stance,  speaks  of  unlawful  obstructions  ;  but  s.  62  does  not  speak        ^8^2 
of  any  thing  unlawful.  The  Magistrate  may  interfere  whether  the      Tn  thb 
Bct  be  lawful  or  unlawful.     I  rely  upon  the  decision  in  the  case  ^^^^Ixmoif 
of  ITce  Queen  v.  Kalika  Pershad  (I)  in  support  of  my  argument.  ^^  Bykunt- 
Baboo  Mohinimohiin    Roy  followed  on  the  same  side.  Roy. 

The  Advocate-OeneraL'-^'Thete  is  a  wide  distinction  between 
lin  injury  in  the  legfal  sense  and  a  mere  loss  or  inconvenience 
to  others.     The    former   can  be  repressed  because    it  involves 
a    violation   of  some    body's  rights.     The    latter  is  not  action- 
able because  it  does  not  infringe  apy  body's  ri  ght.     If  a  rival 
hat  may  be   repressed    because    it    causes    in    convenience    to 
withers,  a  rival  shop  or  business  of  any  kind  may  be  put  down 
in  an  absolute  manner    on  the  same  ground.     The  true  meaning 
of  the  section  therefore  is    that  there  must   be  an  unlawful  act* 
[  Couch,  0. J.— Is  there   any  authority  for  that  F j     Annoyance 
to  others  is  not  by  its^  a  sufficient   ground  for    stopping    a 
lawful  act,  otherwise  a  man  may  be  told  not  to  have  music  at  his 
h  ouse  if  it  caused  annoyance  to  his  neighbours.     Act  XXV  oE 
1S61  is  simply  a  code  of  procedure.     It  does  not  profess  to  deal 
with  rights  of  property — it  provides   remedies  against  wrongs 
known  to  the  law.     A  substantive  law  may  out  down  the  rights 
of  persons^  or  qualify  the  mode  of  enjoying  the  same,    but  this 
law  does  not  do  so.     The  closing  of  one  of  the  hats  is  not  the 
only  way  of  preventing  the  mischief^  if   mischief  there  be.     The 
offenders  can  be  apprelvended  and  punished     The  action  of   the 
Magistrate  in  this  case  is  an  interference  with  the  rights  of  pri* 
vate  property.     The  Magistrate  might  as  well,    according  to  his 
Qwn  views  and  discretion,  put  down  an  old  hdt.     He  may    be 
of  opinion  that  the  new  hdt  is  more  advantageous  to  the.  neigh* 
buurhood  ;  and,  if  his  action  is  not  limited  to  wrongful  acts,  be 
might  as  well  stop  an  old  hat  in   favor  of  a  new  one.     The  Code 
gives.him  ample  powers  to  deal  with  a  cdse  of  ,thi:i  descriptiojo^ 
in  a  lawful  manner  instead   of  resorting;  to  an  arbitrary  measure* 
which,   not    being   a  judicial  act,   will  leave  tht)  party  affected 
without  the  remedy  of  revision  by  this  Court.     It  may    be    said 

(1)  5  B.  L.  R.,  App.,  82  {note.; 
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1872       that  there  is  a  remedy  by  personal   action  against  a  Magistrate 

In  TBI      for  an  arbitrary  act ;  it  is*  however,  submitted  that  the  ppwers  of 

m^mmat  supervision  vested  in  the  High  Court  are  wide  enough  to  afford 

or  Btkunt-  an  ag^rrived  paity  relief  without  driving  him  to  an  action^    The 

**»o"^"^   natives  of    this  country    are  most    unwilling  to  bring  actions 

against  the  authorities,  and  the  remedy  by  action,  though  open 

to  them,  is  one  which  is  for  these   reasons  impraoticable.    The 

ruling  in  Sibchunder  Bkuttacharjoe  v.  S^ut  AU  Khan  (1)  is 

correct  and  should  be  followed. 

The  opinion  of  the  Full  B^ncb  was  delivered  by 

Couch,  C.J.^-^Tfae  queetion  referred  to  the  Full  Bench  is 
{reads). 

We  are  of  opinion  that  this  question  ought  to  be  answered 
in  the  a£irmative.  S.  62  of  Act  XXV  ot  1861  runs  as  follows 
(reada) .  The  above  provisions  dearly  show  that  it  is  lawful  for  a 
Magistrate  to  issue  a  written  order  to  any  person  directing  him 
to  abstain  from  any  particular  act,  or  to  hold  any  property 
ill  his  possession  or  under  his  management  subject  to  any  parti* 
cular  condition  if  such  Magistrate  shall  be  satisfied  that  such 
direction  is  likely  to  prevent  a  riot  or  an  affray.  The  word 
^  certain'^  placed  before  the  word  act,  and  afterwards  repeated 
twice  in  the  expression,  '^  to  take  certain  order  with  certain 
property  in  his  possession,''  leaves  no  reasonable  doubt  in  our 
minds  that  the  Legislature  intended  to  give  full  and  ample 
powers  to  the  Magistrate,  the  chief  officer  entrusted  with  the 
duty  of  preserving  the  peace  of  the  district,  to  restcain  any 
person  from  doing  any  act,  or  to  command  him  to  hold  any 
property  in  his  possession  subject  to  any  condition,  whenever 
such  Magistrate  shall  consider  that  such  a  course  of  procedure 
is  likely  to  prevent,  or  even  tends  to  prevent^  a  riot  or  an  affray. 
No  doubt,  the  powers  conferred  upon  the  Magistrate  by  this 
section  ought,  like  all  other  powers  of  discretion  created  by 
law,  to  be  exercised  in  a  reasonable  manner,  and  it  may  further  be 
admitted  that  the  Magistrate  is  bound,  before  he  issues  the  order, 
to  satisfy  himself  upon  reasonable  grounds  that  that  order  is  likely 

(l)4W.R„Cr.il2. 
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lo  pr6f7diit>  or  teads  toprevent^a  riot  or  an  affray.  But  if  a  Magis- 
trate, after  evermsing  the  iMoessary  diaeretion,  iasaes  an  order  In  thk 
directing  a  particular  landholder  tiot  to  hold  a  hat  on  a  parti-  ^^  PirrtTioN 
cnlar  spot  on  a  particular  day,  up  on  the  ground  that  the  holding  ^^^^^^1' 
of  the  hdt  at  that  particular  place  and  time  by  that  particular  Bot. 
indiridual  ia  likely  to  lead  to  a  derious  breach  of  the  peace^ 
we  caanot,  upon  a  proper  construction  of  b.  62,  say  that  the 
order  is  noU  and  void  for  want  of  jurisdiction  or  power.  Tlie 
law  gives  a  very  wide  discretion  to  the  Magistrate  in  mattera 
affecting  the  public  tranquillity,  and  it  is  not  for  us  to  curtail  thatr 
discretion  by  construing  the  Act  in  a  manner  contrary  to  the 
plain  and  obvious  meaning  of  the  words  in  which  it  is  expressed » 
It  has  been  argued  that  the  powers  vested  in  the  Magistrate 
by  8*62  must  be  Confiued  to  those  acts  and  modes  of  enjoy* 
ilMkt  oi  property  only  which  are  in  them^ves  unlawful  ;  and 
that,  as  there  is  nothing  inherently  illegal  in  a  man  holding  t^ 
hAl  on  his  own  land  on  any  particular  day  he  chooses,  the  order 
passed  by  the  Magistrate  in  this  case  must  be  set  aside  as  void 
for  want  of  power.  But  not  only  is  this  restricted  construction 
not  supported  by  the  actual  words  of  the  section,  but  its  ado|  • 
tion  might  in  many  cases  lead  to  the  most' dangerous  conse- 
quences* A  particular  act  or  a  particular  mode  of  enjoyment 
of  property  might  be  perfectly  innocent  and  lawful  in  itself^ 
But  the  act  may  be  done,  or  the  property  enjoyed,  in  that 
particular  mode  under  circumstances  calculated  to  lead  to  a 
eeriouB  breach  of  the  peace,  attended  even  with  loss  of  human 
life ;  and  it  would  be  by  no  means  proper  or  desirable  to  hold 
that  even  in  such  cases  the  chief  peace  officer  of  the  district 
has  no  power  to  issue  an  order  such  as  that  contemplated  bj 
8.  62. 

Whether  a  zemindar  is  in  all  cases  entitled  to  establish  a 
hdt  on  his  own  land,  but  in  close  proxmity  to  a  previously 
established  hat  belonging  to  another  semindar,  is  a  question 
tipou  which  we  need  not  express  any  opinion.  Nor  is  it  neces* 
sary  for  us  to  determine  the  question  whether  the  Magistrate 
halt  in  this  particular  case  exercised  his  discretion  in  a  proper 
manner,  or  whether  his  order  &s  it  stands  requires  any  amend' 
ment  either  as  to  the  duration  of  the  injunction  or  otherwise  - 
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^^^^        for  these  questions  have  not  been   referred  to  us  by  the  DivisioB 

In  the      Bench^     Assumiug    however  that  there  is  nothing  unlavrful  io 

THR^ETiTioN  zouiindar  holding  a  fea^  on  his  own    land  on  any  day  be  choosea» 

ofBykqnt-    and  assuming  also  that  the    mere    fact   of  his  holding  a /icU  on 

Roy.        such  a  spot  and  on  such  a  day,  would  not  be  sufficient  to  warrau 

a  Magistrate  in    coming   to  the  conclusion  that  a  breach  of  the 

peace  is  likely  to  take  place^  it  seems  to  us  clear  that  there  xa^y 

be  other  circumstances    connected    with  the  holding  of  the  hat 

at  that  particular  place    and   time    which    would  fully  justify  a 

Magistrate  in  issuing  an  order  under  s.  62^  at  least  for  a  limited 

period  of  time,  if  the  Magistrate    is   satisfied,   after  a  reasonable 

exercise  of  the  discretion  vested  in  him  by  that  section,  that  such 

an  order  is  necessary  for  the  preservation  of  the  public  peace. 

It  is  stated  in  one  of  the  jsases  mentioned  in  the  order  of 
reference  that  a  Magistrate  has  no  power  under  s.  62  to  isstie  A 
order  that  would  interfere  with  any  one's  right  to  enjoy  his  own 
property  in  any  lawful  manner  he  pleases.  Whether  a  Magis- 
trate can  under  that  section^  issue  such  an  order  as  would  be 
utterly  destructive  of  a  man's  right  of  property  is  not  a  ques- 
tion which  we  are  called  upon,  in  this  case,  to  determine  one 
way  or  the  other.  It  is  sufficient  for  us,  for  the  purposes  of  this 
reference,  to  say  that  it  is  quite  within  the  power  of  the  Magis- 
trate under  s.  62  to  modify  the  enjoyment  of  such  rights,  at 
least  for  a  temporary  period,  by  imposing  upon  the  owner  of  the 
property  such  couditions  as  the  Magistrate,  after  taking  into 
consideration  all  the  facts  aod  surrounding  circumstances  of 
each  particular  case,  si  all  consider  necessary  to  prevent  a  riot  or 
an  affray.  Every  individual  right  is,  to  a  certain  extent,  subject 
to  the  general  interests  of  society;  and  after  giving  our  best 
consideration  to  the  question  referred  to  us,  we  fee)  ourselves 
bound  to  come  to  the  conclusion  that  the  Legislature  has  pur- 
posely vested  the  Magistrate  with  powers  sufficient  to  cover 
a  case  like  the  one  mentioued  in  the  order  of  reference.  It  is 
notorious  that  in  this  country,  rival  hats  are  frequent  sources 
of  riot  and  afiray  ;  and  there  is  something  in  the  nature  of  aucb 
hats,  namely*  the  assemblage  of  large  crowds  of  men  on  both 
sides,  which  n)ay  be  said  to  have  a  certain  tendency  to  lead  to  a 
breach  of  the  peace.     We  do  not  mean  to  say  that  such  general 
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« foc^  alcove  are  i^ffioient  to  justify  the  exercise  of  the  disoretion ^72 

ve»ta4  ia  the  JVUgis.trate  by  s.  62.  iBat  we  thiak  that  there  tx^y       ii^  the 
be  other  cirotqnstanoeB  conaeoted  with  those  general  facts,  as  for  ^hb^pmition 
instance)  the  ezistence  of  bitter  hostility  between  ths  owneia  of  ovBtkiikt- 
the  rival   hati,  the   preparations  already    made  by  them  for  the        Boy. 
Gommififlion  bi  a  breach  of  the  peaoe,  &c.,  which  might  render  it 
absolotely  necessary  to  ezeroise  that  discretion  fro  the  preserr- 
alioa  of  .public  tranqailbty. 


APPELLATE  CIVIL. 


Bfifore  Sir  Bfchard  Ooueh,  Ktf  Chief  Justice,  and  Jlfr,  ^fuelice  Birch. 
In  this  mattee  of  the  Petition  op  KASHIOHIjNDER  D0SS.# 

Crlminall^rocBdwre  Dock  (Acb  XJ5V  •/  1S61),  m.  62*  282(1)    Pow^  oj    i^ ^^^.^ 
Ma,gi$trate-^Breaeh  qf  the  Fmcc- Wrongful  Act^  L 


Uiider  8.  282  of  Act  XXV  of  1861^  Magistrate  can  prevent  a  persoti  fromdntng 
a  wroQC^al  aot,  but  not  one  whioh  tlie  personmay  lawfully  do«  It  was  not  intenddd 
that  a  person  shoald  l^e  prevented  by  a  Magistrate  ttqjm.  exeroising  bis  r^hts  of 
property,  because  another  person  would  be  likely  to  commit  a  Breach  of  the  peace  if 
be  did  so. 

Onb  Hurkishore   Doss    complained  to  the   Magistrate  of  Tip- 
perah  that  Kashichunder   Dosa,  the   petitioner,  was   laying  the 

(1)  AetXXY  of  1861,  *.  282.— "It  ^c/ JC  0/1872.  s. 4dl— '^Whenever  & 

shall  be  lawful  for  the  Magistrate  of  the  Magistrate  of  a  division  of  a  district,  or 

district  or  other  officer  exercising  the  a  Magistrate  of  the  first  dass  rdoefvea 

powers  of  a  Magistrate   whenever  he  information  that  any  person  is  likely  k». 

■hall  receive  credible  Infromation  that  commit  abreaehof  the  peace,  or  to  do 

any  person,  wl|etber  a  European  British  any  aet  whioh  may  probably  ooc^sloo  s 

subject  or  not,  is  likely  to   commit  a  breach  of  the   peace,  he  may    summoa 

breach    of   the  peace,  or  to  do  any  act  such  person,  to  attend  at  a  time  and 

that  may  prabably  :oceaflion  a  breiach  of  place  mentioned  in  tSe  summons,tft  show 

the  peace, .  to  summon  such  person,   to  cause  why  he  should  nofc  be  required  to 

attend  at  a'time  and  place  mentioned  in  enter  into  a  bond  to  keep  the  peace  with 

the  snteinons;^  to  show  eause  why  he  or  without  sureties  aasuch  Magistrate 

should  not  be  required  to  enter  into  a  may  think  fit**' 
bond  to  keep  the  peace  with  or  without 
sureties,  as  the  Magistrate  sliall  think 
«t." 

*  BI  isc^UfUMona  Case  Ho.  4  of  1878  from  Tippei«fa. 
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*^^        foundation  of  a  building,    thd  drit>piog6    from  the  root  of  whiclu 

Tn  ths      if  allowed'td  be  oompletdd,  would  fall  on  the  thatch  of  his  house, 

TflB*?BWtoii  ^°^  ^^^^  ^'*  hedge  would  be  Itojared  by  reason  of  the  gromiol 
OF  KAflXf  being  dag  quite  close  to  it,  and  asked  the  Magistrate  to  issue  an 
Don.  injuoction  under  s.  63  of  the  Code  of  Oriminal  Procedsre  to 
prevent  the  said  building  from  being  raised,  and  to  take  reccqpiis-^ 
ances  from  Kashichunder  Dosa  under  a.  282  to  keep  the  peaoe.^ 
The  petition  of  Surkishore  Doss  was  not  on  the  record  ;  »nd  the 
purport  of  it  was  imperfectly  stated  in  Eashichnnder's  petition 
to  the  High  Court.  It  appeared  that  the  case  was  made  over  to 
the  Deputy  Magistrate,  who  called  on  Kashichunder  to  show 
cause  why  he  should  not  give  a  recognizance  for  Bs.  500  under 
8.  282  to  keep  the  peace.  He  found  upon  the  evidence  thit 
there  was  a  likelihood  of  a  breach  of  the  peace  because  the 
digging  had  been  carried  up  to  the  boundary  line  between  th& 
lands  belonging  to  the  paHifes  re^dtiti^iy,  and  diat  the  building^ 
if  allowed  to  be  raised,  would  encroach  upon  the  complainant's 
land,  and  that  the  drippings  wonld  fall  on  his  house.  He  foa»d 
also  that  there  had  been  a  long  standing  dispute  ('*{or  genera* 
tions")  between  the  parties  in  regard  to  the  boundary  lin* 
between  their  respective  lands,  and  accordingly  ordered  that  the 
petitioner  ent-er  into  a  recognizance  for  Bh.  500  to  keep  the  peace 
for  one  year. 

On  appeal  the  Judge  declined  to  interfere^ 

Kashichunder  Doss  then    petitioned    the  High    Court    under 
«.  404  of  Act  XXV  of  1861 

Baboo  Doorga  Mohun  Doss  for  the  petitioner.— The  Magis- 
trate's action  in  this  case  amounts  to  an  interference  with  a 
man's  right  of  private  property.  There  mnst  be  an  unlawful  Or 
wrongful  act  by  a  person  to  justify  the  interfence  of  a  Magis- 
trate. If  the  act  done  by  the  party  be  in  itoelf  a  lawfnl  aotj  it 
is  no  grotind  of  interference  that  its  exercise  may  prodably  lead 
to  a  breach  of  the  peaoe  in  respect  to  anoh  act.  There  must  be 
an  invasion  of  somebody's  right  or  something  that  is  in  itseK 
wrong  before  the  Magistrate  can  require  recognizances.  From 
the  evidence  in  the  case,  and  the  finding  of  the  Magistrate,  it  was 
a  wrong  party  that  was  bound  over;  because  all  that  the  Magis- 
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trate  finds  upon  (be  eridemse  is  tb«i>  if  th^  petttiauer  doea  not  ^^73 

n^frain    from    proce^ing   with   ihe  boilding   aA    tbo    request  ijt  the 

of  thQ  respondents,  there  may  be  a  breach  of  the  peace,  obyiously  ■att'a  or 

on  the  re^pondenVA  side*  or  Eabri- 


Baboo  Ohunder  Madhuh  Gho^  contra,, — Th^re  is  no  distinc- 
tion in  principle  between  the  action  of  a  Magistrate  under  s.  62 
and  that  under  s.  282  ot  Act  XXV  of  1861 .  The  Magistrate  has 
the  discreliop  to  make  an  order^  the  object  of  which  is  to  prevent 
a  breach  of  tho  peace^  even  though  it  may  put  some  restriction 
on  the  epjoynjept  of  property— rjn  the  matter  of  the  Petition  of 
Byktmlram  Shaha  Jtoy  (.1).  Under  s.  62  it  has  been  held  by  a 
Full  B^Qoh  of  this  Court  in  The  Queen  v.  Abbas  Ali  Chowdhry(2) 
thatj  if  a  Magistrate  should  stop  one  of  two  rival  hate,  this  Court 
has  not  the  power  to  review  his  order.  The  same  principle  is 
applicable  hei*e>  the  Magistrate  having  found  that  there  had  been 
a  long  standing  dispute  between  the  parties^  and  that  there  was  a 
likelihood  of  a  breach  of  the  peace^  as,  the  new  building  would 
be  ao  encroachmeat  on  the  complainant^s  land  and  would  prove  a 
constant  source  of  annoyance  to  him. 

The  judgment  ot  the  Court  was  delivered  by 

Couch,  C.J. — The  petitioner,  Kashichunder  Doss,  was 
required  to  enter  into  a  bond  in  the  sum  of  Rs.  600  to  keep 
the  peace  for  the  period  of  one  year  at  the  instance  of  Hur« 
kishore  Doss.  It  appears  that  the  premises  of  the  two  adjoin. 
Kashichunder  wishes  to  build  a  side-wall  of  a  building  upon 
his  own  ground,  and  Hurkishore  objects  to  his  so  doing,  because 
he  anticipates  that  the  dripping  from  the  roof  of  the  buildingi 
when  completed,  will  fall  on  the  thatch  of  his  house.  It  ia 
not  alleged  that  Kashichunder  is  encroaching  on  Hurkishore^a 
land.  The  Deputy  Magistrate  appeara  to  think  thai  the  raising 
of  the  wall  by  Kashichunder  may  occasion  a  breach  of  the 
peace,  but  if  such  a  breach  of  the  peace  were  probabloj  Hur« 
kishore  would  be  the  party  to  blame  and  the  wrong^doer,,  as  he  ia 
not  authorized    to  interfere  with    Kashichunder^s   lawful  use  of 


(1)  Ante,  p.  434.  i'2)  6  B.  L.  P.,  74. 


CHUNf>Klt 

Dots. 
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'^^       Ws  owD  property.    It  is  trne  that  s.  282  of  Act  XXV  of  1861 

In  THE      in  vests  magisterial  officers  With  lajfe'  powers  of  inteiference  in 

THE  PRxmoN  ^^7  matter  where  a  breach  of  the  peace   is  considered   by  them 

OF  KisHi-    likely  to  occur,  but  great  discretion    is  required  in   the  exercise 

CHUNDM  /  '  O  -L 

Doat«       of  those  powers. 

The  effect  of  the  Deputy  Magistrate's  order  is  to  prevent 
Kashichunder  from  building  this  wall  at  all,  for,  if,  after  the 
termination  of  the  year,  Kashichunder  attempts  to  raise  the 
wall,  his  neighbour  will  represent  his  so  doing  as  an  act  that 
may  probably  occasion  a  breach  of  the  peace,  and  will  obtain  a 
fresh  order  for  security.  To  avoid  such  a  consequence  as  this, 
we  must  construe  the  words  ^  or  to  do  any  act  that  may  pro- 
bably occasion  a  broach  of  the  peace''  as  moaning  a  wrongful 
act  and  not  one  which  the  person  may  lawfully  do.  It  was  not 
intended  that  a  person  should  be  prevented  by  a  Magistrate 
from  exercising  his  rights  of  property,  because  another  persoa 
would  be  likely    to  commit  a  breach  of  the  peace   if   he  did  so. 

We  think  that  the  order  of  the   Deputy  Magistrate  should  be 
quashed,  and  the  bond  be  cancelled. 

Order  quashed. 


ORIGINAL  CIVIL. 


Sefore  Mr,  Justice  Maxipherson^ 

1873  THB  NAWAfi  NAZIM  OF  BENOAL  v.  HEE&ALALL  SGALi 

AprU  17. 

'  AUo^ney^s  Cotts^^Lien  on  Sum  fecovered  by  CHeHl—Atbachmeni  of  Fund  6jf 

Credilou 

^he  pWftttff  obfaianed  t^  dedree  againtfc  the  defemiAnt  j  bvt  before  sfttisfaoticm  of 
the  decree)  the  amount  of  decree  was  att Ached  in  the  bands  of  the  defendant  by  a 
third  ^rson  who  bad  ob  taitied  a  decnee  in  a  suit  agaibst  tbt)  plaihtiff.  On  ail 
lipplicaltott  by  tbe  Attorney  foi'  tbe  plaintiff  that  tbe  defehdant  might  beorderedto 
pay  to  kim  kis  4nBts  xA  suit  cmt  ot  the  som  which  had  been  attaokod  tbtbedefendnnt'a 
hands,  and  oa  which  the  attorney  olaimed  to.  have  a  lien«  tbe  Court  held  that  the 
Attoniey  had  a  lien  for  his  costs  on  thesam  ao  attuched^but  that  the  only  order  itcould 
make  was  an  order  to  the  defendant  not  to  pay  the  sum  attached  to  any  one  Without 
notice  to  the  l^ttorne^. 

This  was  an  application  by  Mr.  Peai*son>  the  present  attorney 

for  the  plaiutiff  ia  the  suit  No»  9  of  1S69>  on  notice  to  Heera* 
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lall  Seal  and  Roy   Lutohmeeput    Singh,    for   an  or^or  tKat  m       ^^ 
.attacbmont  issudd  by  Boy    Lntohmeepnt  Sing>  by  whicli  he  hfbd  NawabNazim 
atftached  the  amount  of  the  plaintifPs  decree  in  the  sniti  mjght  be   ^^  Bbnqal 
varied,  and  that  Heeralall  Seal    might  be  ordered  to  pay  to  Mr.  Hbbralal& 
Pearson,  as  attorney  for  the  plaintiff,  the  costs  of  this  suit,  itlcluding  ^ - 

the  ooata  of  this  application,  and  attendant  thereon,  When  taxed  as 
between  attorney  and  client,  ^'  taking  credit  for  so  much  thet^f  as 
the  said  Heeralall  Seal  is  not  ordered  to  pay  to  the  Nawab  Nazim, 
and  also  taking  credit  for  the  costs  ordered  to  be  paid  by  the  « 
said  Nawab  Nazim  to  the  said  Heeralall  Seal  as  against  the 
decree  passed  herein.'*  Mr.  Pearson  was  the  thitd  attorney  in 
the  l^oit ;  Mr.  Leslie  was  originally  the  attorney  on  the  record ; 
he  retired  from  the  suit,  and  his  place  wad  supplied  by  Mn  Linton 
whom  Mr.  Pearson  succeeded. 

The  affidavit  of  Mr.  Pearson,  filed  in  support  of  the  applica<» 
tion,  stated  as  fo)lo\iid  :-^^'  That  Mr.  S.  J.  Leslie  was  the  con-' 
stituted  attorney  id  the  stlit,  and  that  he  claimed  the  whole 
"smount  of  costs  dne'  to  f  him  under  a  decree  in  the  suit ;  that  £i 
large  sum  was  due  to  hiilnself  as  attorney  for  the  plaintiff  in  the 
-suit,  and  be  had  agreed  to  pay  the  costs  of  the  former  attorneys 
for  the  plaintiff*  Mr,  Jjeslie  and  Mr.  Linton,  in  tibe  suit,  when  he 
.received  tbem,  on  ^ir  consenting  to  a  change  of  attorney,  and 
that  he  had  consented  at  Mr.  Linton's  request  to  tax  his  bill  of 
costs  with  hifi  (Mr.  Pearson's)  and  to  receive  the  money  for  him 
on  account  of  costs ;  that  neither  he  nor  Mr.  Linton  had  received 
anything  on  account  of  such  costs ;  that  by  the  final  decree  in 
the  suit  dated  14th  January  1873,  there  was  due  to  the  plaintiff 
Rs.  12,449-4-10  j  that  by  an  order  dated  25th  November  1872  in 
a  suit  brought  by  Boy  Lutchmeeput  Singh  against  the  Nawab 
Nazim,  the  sum  dne  to  the  plaintiff*  was  attached  by  Boy  Lutch* 
meeput  Singh;  that  the  attachment  was  in  the  usual  form  re- 
.fitnfining  the  Nawab  Nazim  from  receiving  from  Heeralall  Seal 
the  amount  payable  under  the  decree  in  the  suit  9  of  1869,  and 
restraining  Heeralall  Seal  until  the  farther  order  of  the  Court 
from  making  payment  of  the  said  money  or  any  part  thereof  to  any 
person  whomsoever ;  that  he  was  desirous  of  obtaining  an  order 
for  the  payment  of  his  own^  costs  and  the  costs  due  to  Mr.  Lioton 
and  Mr.  Leslie  by  the  Nawab  Nazim    out  of  the  moneys  payable 
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^W^        16  him  by  tlie  defendtob  &eef al|dl  Seal,  and  he  snbmitt^  that  the 
Ka^abKazhi  sftid  6am  6f  Rs.  12,449-4-10  due  under  the  decked  in  tiib  fitiit  iMiS 
Of  BtmkL   snbject  to  the  t»yme<ik  of  such  costs. 

HlBRXLAlK 

^'^'^  Mr.  Branson,  in  support  o£   the  application,  contended  that  dh 

flittortiey  had  a  lien  for  his  bill  of  ooats  on  the  snm  recovered  bjr 

his  client,  and  cited   WeMt  v.  Hole  (1),  Twmsend  r.  Bsadd  (2), 

Irving  ir.   Viana  (3),    Eiadell  ^.^Ooniri^ham   (4),  andJKvparfe 

•      Ofo&ilul,  I»  n^  Z>at?ie«  (5). 

Mr.  Piffatd  for  Heeralall  Seal; — The  obder  at  any  rate  o«ght 
not  to  be  made  as  asked»  The  lien  if  there  ie  any  eanniot  barb 
priority  oter  all  other  daims. 

Mn  PhilUps  for  the  attaching  creditor^-s-vThongh  an  attorney 
has  a  right  to  his  eosts  before  a  client  is  entitled  to  the  fund,  no 
ease  decides  that  the  attorney  has  a  right  which  the  dimt 
cenld  not  have  had«  The  only  question  is  between  the  attomegr 
and  the  client.  Welsh  v,  Hole  (1)  only  decides  that  the  Court 
will  prerent  the  money  f  roni  being  paid  o^^  to  the  client. 
Hero  the  sum  is  not  realised,  tf  the  paHaes  oompfotfiiie,  the 
attorney  cannot  have  a  separate  interest.  Hie  case  ei  Irving  ▼• 
Viuna  (8)  is  against  the  attorney's  contention^  Th^  Ofd^  ai 
any  raite  ought  to  be  confined  to  Mh  Pearson's  costs  }  there  is  no 
question  as  between  hitii  and  the  two  prerious  attorneys.  The 
ttfctorae^  h  not  to  bel  deprired  of  his  lien  by  bis  client^  but  that 
will  nbt  prevent  other  claimants  from  attaching  the  fund  on 
which  he  claims  a  lien.  The  attachment  of  a  jhd^iaentKlebt 
nndei*  the  Garnishee  clauses  of  the  Common  Law  I^rocedure  Act 
1854,  overrides  the  attorney's  Heu-^Hough  v.  EdtdardB(6}, 
Lloyd  V.  Mansell  (7)  and  BarJcer  v.  St.  Q^Hn  (8),  per  Lord 
Mansfi6ld.  Cases  that  do  not  proceed  on  the  Garnishee  claviBM 
of  the  ctmimon  Law  Procedure  Act  1854>  are  not  applicable. 

(1)  1  Doug.,  238.  (6)  2  Jur.,  N.  S.,  8U;  S.  C,  26  L.  J., 

(2)  4  L.  J.,  Oh.,  ^3.  Exch.,  54. 

(3)  i  Y.  &  J.  70.  (7)  22  L.  J.,  Q.  B.,  110. 

(4)  is  L.  J.,  Kxch.,  213,  (8)  12  if.  &  W.,  451. 
(6)  L.  R.,  2  Ch.  App.,  808. 
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Mr.  Bnmsm  in  refiij.'-^Hough    v.  Edwards  (1)  m  in  onrf       ^^ 

favor.    The  attpm^y  apd  the  attftcbing  creditor  bptk  baye  a^ ]7^4bN^ 
lien^  bnl  inasmuch  us  Imt  for  the  attorney,  there  would  be  no*  ^  9Bvq4L 
fond  toget  their  claim  oat  of « the  attorney  has  a  parampaat  clainu     Vil^fli^i'^ 

The  judgment  of  the  Co\irt  wj^r  dejiverp4  by 

Macphbbson,  J.  (after  stating  the  facta).— The  lien  re]iec| 
upon  ia  simply  a  lien  ^pon  the  fund  recovered  in  the  sait  Nq.  9* 
of  1869  for  the  costs  of  the  attorney  incurred  in  that  snit.  Such 
a  lien  is  wholly  different  from  a  lien  on  the  papers  (whether 
connected  with  the  suit  or  not)  of  the  ciienti  and  it  inao  degr^ie^ 
depends  upon  the  attorney  being  or  haying  been  in  pos6e89|ioii» 
of  the  papers  of  the  snit  o,r  other  docomeqtft  beloiiging  to  his- 
client — see  Bozon  v.  Bolland  (2). 

I  think  there  is  no  doubt  that  Mr.  Pearson  has  a  Uen  for  his 
oosts  of  this  particular  snit^  which  must  OTentnally  prevails 
against  the  attachment  issued  by  Boy  Lutchmeeput  Singh  (se^. 
Eoiigh  y.  Edwards  (I)  and  Eiadell  v.  Oqmngham  (S)^  and  the  casoa 
collected  in  DanielPs  Chancery  Practice,  4th  Ed.,  pp.  1698, 1699.> 
And  I  further  think  that  the  fund  recovered  is  also  subject  to  a 
lien  for  the  earlier  costs  of  Mr.  Linton  and  of  Mr.  Leslie^ 
though  Mr.  Pearson's  lien  for  his  qwu  costs  would  (apart  fron^ 
any  agreement  on  the  subject)  take  precedence  of  theirs. 

^ut  it  appears  to  me  that  the  application  which  Mr.  Pearsou 
makes  is  in  its  fori^  mifAOi^ceiy^d.  This  fund  is  attached  in  the- 
hauds  of  Heeralall  Seal  by  an  order  directing  him  to  pay  it  tona 
one  except  under  a  further  order  of  Ce^rt  H^  oa^npts  p§j  it  ^ 
Boy  Lutchmeeput  Singh  mov^  than  to  any  one  else,  and  Boy 
Lutchmeeput  Singh  has  no  means  of  re  aching  the  fund  save  by 
obtaining  a  further  order  of  Oourt  authorising  (but  not  direct- 
ing) Heeralall  Seal  to  pay  the  fund  to  him,  or  by  applying  ta 
)iaye  a  f^eceiver  appointed  to  g^t  in  and  realize  the  amount  du$» 
Hoyar^l  Seal,  being  the  PW-^^y  1^  P%y  the  wo^ey,  would,  after 
notice  of  the  attorney's  lien,  pay  th^  money  at  |^is  owi^  peril  \i 
he  did  not  first  satisfy  the  lien.     And  if  the  fund  were  brought 

(1)  2  Jur.,  N.  S.,  pl4.  (3)  28  L.  J..  K^fch.,  ?l^ 

(2)  4  M.  AC, 354. 


Digitized  byLjOOQlC 


***  BENGAL  LAW  BBPOBTB.  [VOL.  X.  ^ 

^^^       into  Oourt,  the  attorney  miglit  present  a  petition  for  taxation  of 

KawabNazim  his  bill  and  for  payment  of  it  oat  of  the  fund.     TJBder  these 

OP    =NtoAL    circumstances  I  can  make  no  such   order  as  is  asked  for  now. 

HijBALALL   The  decree  directs  that  the  defendant  Heeralall  Seal  shall  pay 
Seal*  __ 

to  the  plaintiff  the  Nawab  Nazim  a  certain  sum.     How  can  the 

plaintiff  now  come  in  and  ask  that  the  decree  shall  be  as  it  wer^ 

split  np  into  parts,  and  that  as  to   part  an  order  may  be  made 

that  it  shall  be  paid  to  the  plaintiff's  attorneys  7 

All  I  can  do  at  present  is  to  order  that  Heeralall  Seal  do  not 
pay  the  fund  attached  to  any  body  without  giving  due  notice  to 
Mr.  Pearson,  to  Mr.  Linton,  and  to  Mr.  Leslie.  The  sooner 
those  gentlemen  tax  their  bills  and  ascertain  their  true  position, 
the  better  will  it  be  for  them. 

There  will  be  no  costs  of  this  motion. 

ApplicaUan  refused  without  costs. 
Attorney  for  the  plaintiff  :  Mr.  Bearson. 
Attorneys  for  the  attaching  creditor :  Messrs,  Beeheed,niEutter. 

Attorney  for  the  defendant :  Mr.  Wigley. 


Before  Sir  Eiehard  Ooncht  Et.,  ChirfJvstice,  and  Mr.  Justice  Poni\fe3ts. 
KALLTPBRSAUD..SING  v.  HOOLIS  CHUND. 

157*        BmaU  OauaeOourt  Ad  (IX  o/1850),  «t,  58,  BS—JurisdwHoT^Ooods  amd 
AprU.  29.  Oh^teh-^Moveabh  Property -^Titerf  HfUa. 

See  also        Tiled  huts  are  not  ''goods  and  chattels"  within  the  meaning  of  s.  58,  Act 

14  B  L  B202  jx  1850,  and  therefore  cannot  be  taken  in  execation  under  chat  section. 

Where  tiled  huts  had  been  seized  under  a  decree  of  the  Small  Cause 

Court,  and  a  third  [party  interpleaded  under  s.  88  of  Act  IX  of  1850,  and 

claimed  the  huts,  Jidd  that  the  Court,  having  no  power  to  seize  the  hutsf, 

vas  right  in  dismissing  the  cMm. 

Case  stated  for  the  opinion  of  the  High  Court  by  the  firsfe 
Judge  of  the  Calcutta  Small  Cause  Court,  under  s.  7  of  Act 
XXTI  of  1864 ;— 
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•'The  plaintiff  interpleaded  under  s.  88  of  Act  IX  of  1850 
for  two  tiled  huts;  valued  at  Rs.  1,000,  which  had  been  seized  ' 
by  the  defeo^ut  (judgment^oreditor  in  a  previous  suit,)  and 
which  the  plaintiff  claimed  as  goods  and  chattels  belonging  t6 
himself.  The  huts  were  proved  to  be  of  the  following  construc- 
tion :— The  posts  are  very  large,  made  of  small  (sic.)  wood,  the 
ceiling  is  made  of  planks  covered  with  mortar  and  chunam,  the 
floor  of  the  second  story  of  mortar  like  houses,  and  the  walls  of 
split  bamboos  and  gurran  posts  covered  with  mud  ;  there  are 
wooden  steps  tiailed  on  to  the  pillars,  the  ground  floor  id  made  of 
bricks  covered  with  tiles. 

I  held  that  these  hats  were  not  moveable  without  change  of 
form,  and  *that  they  were  clearly  not  moveable  prof^erty,  under 
the  Act  for  the  Begulation  of  Mofussil  Small  Cause  Courts  and 
the  Full  Bench  decision  Natiu  Miah  v.  Hand  Rani'*  (1). 
.  The  first  Judge,  after  rdferring  to  the  words  of  the  Mof ussil 
Small  Cause  Oourt  Act  (XI  of  1865)  and  Stephen's  Comment- 
ariesi,  VoL  I,  286  and  172,  held  that  the  huts  claimed  were  not 
goods  and  chattels,  and  were  consequently  not  the  proper  subject 
of  a  daim  undei^  s.  88  of  Act  IX  of  1850,  but  should  be  made 
ihe  subject  of  an  action  of  trespass  for  a  seizure  not  justifiable 
andeiP  the  terms  of  the  warrant.  He  dismissed  .the  claim  under 
8.  88  of  Act  IX  of  1850. 

The  folloiving  were  the  questions  referred  :— 

1.  Whether  the  Judge  was  rig^t  in  considering  that  the  tiled 
huts  claimed  were  not  goods  and  chattels  ? 

2.  Whether,  if  he  wad  right,  he  was  also  right  in  dismissing 
ihp  plaintiff's  claim  under  s.  88  f 

The  first  qiiestipn  was  referred  by  the  Judge  himself  with  the 
remark  that  '^  the  piaotice  of  the  Court  has.  Car  years  previous 
Ao.  my  tenure  ^of  this  office,  been  to  treat  tiled  huts  as  goods  and 
chattels,  though  it  seems  from  Mr.  Temple's  work  on  the  practice 
of  the  Court  that  they  were  not  always  treaty  as  such  "  (2). 
The  second  question  waa  referred  at  the  request  of  the  plaintiffs 
Coun3el. 


1873 


Kallypbr- 

SADD  SiNa 

V. 

BOOLAS 

CauND. 


(1)8B.L.  B.,608- 


(2)  See  Temple's  Small  Cause  Court 
Practice,  116. 
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Wa  Mr.  4pcfir  for  the  pliuntJff.Tr-The  worfs  in  9.  88,  Act  JX  of 

KArLTPBv   1850.  a^d  pi  tho  schedule  to  thiB  Act  w^  •'  gpqda  «nd  <jh^tW8»'* 

»ADD  SiNQ    nQ^  ijIj^  g^nqo  words  %r®  n^^  ^X^  s«  Wi  Qf  the  sawQ  Act,    I^  ft.  69 

BpoLAif      pf  the  same  Act,  only  tbei  word  ^^gioods''  is  QPed.    U  v^  sabmittod 

•    ^^^'      that  the  word  '•chattels"  is  ^noqympo^  with  th^.word  *'gOftda/* 

In  8. 19  pf  Act  ^I  pf  1865,  tl^^e  worc)^  f'  i^^oTe^bk  prope^ty^'  i^re 

XkBfd.    Om  the^  wordp  ^t    w^  he)d  in   NqU%  Miqi^  Tf   ^cfn^ 

Bani  (1)  that  ^^^   ^^  i^9t>  ''rnqv^j^a  pippei^jtiy''   wde^  th&il 

Act    On  the  principle  o£  tha^   4^i3ian,  it  \%   aubipittcid  tf^ej 

are  not  ^'goods  and  ohattelfl^^'    I'or  the   definition  of  '^gooda 

and  chattels,"  see  Wharton's  Law  Lexicm,ard  edition,  401 ;  WUi 

liams'  Personal  Propevtj,  7«    Hata  oanuoit  be  moved  without  an 

essential    change   in    iheiv    natnre.    In    Acfe   VIII   of   1859^ 

8s.  '298—285,   there  is    a   distinction   between    '^  goods   and 

chattels"  and  ^^immoveable  property/^ 

On  the  second  question  referred,  it  is  submitted  the  claim  to 
the  huts  was  not  rightly  dismissed  nnder  s.  88.  [PoHniix,  J>— 
Your  contention  is  that  the  Small  Oanse  Coavt  could  not  attack 
them.  Goucn  0.  J., — 8.  88  only  applies  if  the  bailiff  is  justified 
in  seizing  the  huts.]  The  claim  ought  to  have  been  allowed,  or 
the  bailiff  ordered  to  release  the  huts.  [Oouoh,  C.  J.*^It  has 
long  been  the  practice  of  the  Small  Cause  Court  to  attack 
huts  such  as  these.]  The  issuing  of  short  date  summonses  was  a 
piactice  of  long  standing,  yet  this  Court  decided  it  was  illegal*— 
see  Bhairabdan  Bam  Ohand  v.  BaasantM  Bhagai  (2). 

The  op^n^  pf  t^9  ^i«J^  (?<wrt  VM  delivered  by 

Couch,  C.  J. — The  first  question  put  to  ns  by  the  leamedl 
Judge  of  the  Small  Cause  Court  is  '^  whether  I  am  right  in 
considering  that  the  tiled  huts  claimed  are  not  goods  and  ebat- 
tels.'^  He  does  not  say  ^'  within  the  meaning  of  s.  68  of  Ac^ 
IX  of  1850/'  but  that  is  what  he  must  have  intended,_and  the 
question  which  we  should  answer. 

What  is  meant  by  goods  and  chattels  by  s.  58  appears  firom 
the  subsequent  sections.  It  is  one  of  a  series  of  seetions 
relating  to  the  execution  of  an  order  of  the  Court,  and  we  find 

(1)  8  B.  L.  R.,  5  8.  (2)  9  B.  L.  R.,  256. 
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it  8ft(d  it  ft.  80  tlifat  *'  evfety  l^liff  fexeenttng  atiy  {H-oecfW  ef jg^^ 

«D9imtSaB  ubning  bat  of  i\e  Md  Coart  agaddtt  th6  goods  of  a&y  kaLlt^r. 
p^nbih  ri»y,  by  rltUe  thereof /ai&ite  atid  laKd  My  of  l&o  g^bSfe  tAUD^Siirt, 
bf  Bdoh  ^drson  eKOcff^ti  Ae.''  The  word  ^blmtleU'^  doo9  tibt  Hdo'olB 
bccur  tkere^  I  ttuok  tUis  A6wb  tli^t,  in  0.  56,  dhftlibl*  wa^  ^"^^'^' 
tuiedaa  synonymons  iHA  goodi>  and  Boi  aa  hsring  a  moT6 
tttte^oaiTd  meaiiing.  Then  in  81  78^  the  pr^vidos  seotjons  oon- 
taiaingproviBioliB  in  rtij|fai€  t^  the  brie  of  the  prdperty  taken 
in  ezeeution^  it  is  said  :-^''  Until  each  sale  the  goods  thall  be 
deposited  by  the  biiliff  fa^  whonoi  they  ^erd  taken  in  sonk^ 
fil  place>  or  they  lalay  i^anlaiti  in  the  enstody  o£  a  fit  person 
approved  by  th^  Judges  to  b6  pnt  ifci  possession  by  the  bailiSE/' 
That  is  a  prorision  consistent  with  ^goodA  and  moveables  being 
taken  in  exeqntion,  but  not  with  a  bat  or  hoose  bdng  taken. 
Then  s.  80  provides  for  what  is  called  the  goods  and  chattels 
of  t^e  party  being  discharged  and  set  at  liberty  which,  I  take  it^ 
means  being  rentored  to  the  owner^  or  freed  from  the  ezecntion. 
All  these  provisions  seem  to  show  that  what  was  intended  to  be 
taken  in  execution  of  the  order  of  the  Small  Cause  Court  were 
Ij^oo^s  aiiid  chatteis^  or  what  are  moveables,  and  not  what  in 
'ftnglish  law  are  known  as  chattels  real.  This  oonstrnction  of 
8.  58  is  supported  by  the  opinion  of  all  the  Judges  in  the  case 
dJ^attu  Miah  V.  i^and  Rani  (1^.  1?he  ground  upon  which 
Miacpkerson,  J.,  put  his  judgment  shows  that  the  huts  are  not 
goods  and  chattels,  equally  with  the  opinion  of  myself  and  the 
two  Judges  who  concurred  with  me.*  Macpherson  J.,  said  he 
considered  that  a  hut  was  a  houee,  and  certainly  a  konde  caiinot 
be  properly  described  as  g^oods  and  chattels.  I  think,  therefore^ 
that  what  have  been  described  in  this  case  by  the  Judge  of  the 
Small  Cause  Court  are  not  goods  and  chattels  that  might  be 
taken  in  execution  under  s.  58. 

The  second  question  submtted  te  us  is  whether,  if  they  are 
not  goods  and  chattels,  the  learned  Judge  was  right  in  dismiss- 
ing the  plaintifE's  claim  under  s.  88. 

Now  s.  88  provides  that,  "  if  a  claim  is  made  to  or  in  respect  of 
any  goods  or  chattels  taken  in  execution  under  the  process  of  any 

(1)  8U  L.  R.,  50S. 
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1873  Homt^  &0.''  I£  tliese  ara  not  goods  and  chattels  taken  in 
Kalltper-  exectitian  under  the  process  of  the  Oourfe,  they  do  tiot  coma 
within  ttie  wwda  o£  that  section.  What  it  Was  ittmded  for  ia 
(hat)  when  the  bailifE  had>  in  execution  of  the  order  of  the  Small 
Cause  Coart>  seized  property  whioh^  if  it  were  the  property  of 
ihe  d^endant  in  the  suit,  might  be  taken  in  ezecation^  a  nd 
another  person  had  put  in  a  claim  to  it^  the  claim  should  bo 
Bummariiy  dealt  with  by  the  Small  Cause  Court.  But  here 
the  bailifE  has  taken  in  executaon  that  which  e^en  if  it  were 
the  property  of  the  debtor^  he  would  not  be  at  liberty  to  take^ 
and  Aough  it  may  seem  hard  that  the  ckimant  should  be 
obliged  to  resort  to  a  suit  in  order  to  establish  his  right,  and 
to  prevent  his  property  \mng  sold,  that  is  the  proper  remedy. 
The  bailiffi  by'  sei^ng  what  the  warrant  of  the  Staatl  Cause 
Court  could  not  authorise  hitn  to  sei^e^  has  been  guilty  .gf  an 
illegal  aci^  a  trespass  for  which  he  is  fiable  to  be  sued,  and  for 
which  he  may  have  to  pay  such  damages  as  the  owner  o^  the 
huts  may  have  suffered  in  consequencb.  Seeing  what  is  stated 
in  the  case  by  the  Judge  of  the  Small  Cause  Court,  he  will 
probably  not  stifEer  any  seribua  injury.  An  order  will  be  mado 
Which  will  set  matters  right* 

I  think  we  must  answer  both  the  questions,  which  have  been 
put  to  ns,  as  the  learned  Jildge  has  decided^  that  hats  are  not 
goods  and  chattels  within  the  meaning  of  the  Act^  and  that  the 
Judge  was  right  in  dismissing  the  claim. 

Attorney  for  the  plaintiff  c  Mr.  VeHannes* 
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APPELLATE  CRIMINAL* 


Before  Mr.  Justice,  Kemp  arid  Mr.  JiMiice  Phear^ 

THE  QUEEN  t>.  BBLAT  ALIand  otsbrs* 

1873 

Svidence  Act  (I  of  1872),  ».  30— Oon/w«o»  of  a  VritonerwKen  admissibU  — — 
against  Oo-Trieoner^Trial  by  Jury. 

To  render  the  confession  of  oneprsioner  jointly  tried  with'  another  admissi- 
ble  in  evidenco  against  the  latter,  it  must  appear  that  that  confession  impU- 
catos  the  confessing  person  substantially  to  the  same  extent  as  it  implicates 
the  person  against  whom  it  is  to  be  used,  in  the  commisson  of  the  offence  for 
which  the  prisoner  are  being  jointly  tried. 

In  this  case  the  appellants,  together  with  Kassim  Mandul, 
Badden  Mundal,  Moniraddin  Maudul,  and  Ahad  Sheikh,  were 
charged  before  the  Deputy  Magistrate  of  Bongong,  under  a.  325 
of  the  Indian  Penal  Code,  with  having  caused  grievous  hurt  to 
one  Mandari  Mundul,  and  were  sentenced  to  imprisonment  for  on© 
year.  From  this  sentence  several  of  the  prisoners  appealed  to 
the  Judge  of  the  district,  who  was  of  opinion  that,  if  any  offence 
had  been  committed,  it  was  one  triable  by  a  Court  of  Session 
only,  and  accordingly  ordered  the  prisoners  to  be  committed  for 
trial  before  the  Sessions  Court  on  the  charge  of  the  culpable 
homicide  of  Mandari  Mundul,  punishable  under  s.  304  of  the 
Indian  Penal  Code.  On  the  trial  before  the  Deputy  Magistrate^ 
Kassim  Mundul,  made  a  statement  to  the  effect  that  Mandari 
Mundul  was  in  the  habit  of  telling  stories  to  Brindabun  Baboo 
the  zemindar,  and  that  he  (Kassim)  and  the  other  villagers  held 
a  committee,  and  resolved  to  thrash  Mandari ;  that  afterwards 
Belat  All  took  him  to  a  musjeed,  and  there  they  both  swore  to 
give  the  thrashing  ;  that  a  few  days  afterwards  they  ordered  the 
villagers  to  thrash  Mandari ;  that  after  doing  so,  the  villagers 
came  and  told  them,  and  that  they  had  ordered  them  to  take 
Mandari  to  his  own  village ;  that  •  he  was  at  a  distance  and  saw 
what  the  others  did,  but  that  he  was  not  near  the  beating  ;  and 

*  Criminal  Appeal,  No.  277  of  1873,  from  an  order  of  the  Session  Judge 
of  Nuddea,  dated  the  12th  February  1873. 

60 
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Queen  also  deposed  before  the  Magistrate  that  Belat  Ali,  Setabdi 
Belat  Alt  Mnndol,  Kassim^  Ohowdhur,  Nassiin^  and  others  held  a  com- 
mittee, and  that  they  ordered  the  others  to  beat  Mandari^  and 
that  dnring  the  beating,  they  remonstrated  ;  that  they  saw  the 
beating ;  that  Setabdi,  Belat  Ali,  and  Knbeer  Biswas  ordered 
Mandari  to  be  removed  to  his  own  village,  and  that  Mandari 
was  beaten  because  he  used  to  tell  tales  to  Brindabun  Baboo. 
Moniruddin  also  stated  to  the  Magistrate  that  he  did  not  kill 
Mandari,  bat  that  he  an  d  others  were  ordered  to  give  Mandari  a 
beating  ;  that  Belat  Ali,  Budden,  Kassim,  Knbeer,  and  Setabdi 
told  them  that  they  were  to  give  Mandari  snch  a  beating  as 
not  to  kill  him,  and  that  they  would  pay  any  expenses  which 
would  be  incurred  ;  that  he  saw  Mandari  being  beaten,  and  that 
he  himself  had  given  him  three  or  four  slaps. 

On  the  trial  of  this  case  in  the  Sessions  Court,  the  Judge 
admitted  these  statements  in  evidence,  and  with  respect  to  such 
evidence,  he  charged  the  jury  as  folkws  : — ^' These  are  the 
statements  of  the  prisoners  Kassim,  Budden,  and  Moniruddin 
taken  by  the  Deputy  Magistrate,  and  which  give  us  the  reasons 
for  the  beating  inflicted.  These  statements  are  evidence  against 
the  persons  making  them,and  if  true,  they  show  the  part  that  the 
three  confessing  prisoners  had  in  planning  the  assault  in  which 
Moniruddin  took  an  active  part,  Budden  being  present,  and 
Kassim  close  by.  These  prisoners  now  say  that  they  made  these 
statements  at  the  instance  of  the  darogah,  but  you  will  remark 
that  when  punished  by  the  Deputy  Magistrate,  these  prisoners 
did  not  appeal,  nor  urge  that  their  confessions  had  been  extorted, 
a  very  good  ground  of  appeal  had  it  been  the  case.  No  reason  is 
apparent  why,  if  not  true,  these  statements  should  have  been 
made;  nor  as  to  how  the  story  as  to  the  conspiracy  against  Man- 
dari, in  which  we  are  told  the  whole  village  joined,  could  have 
arisen  i£  absolutely  without  foundation.  Under  s  30  of  the 
Indian  Evidence  Act,  the  confession  of  one  person  affecting 
himself  and  others  concerning  an  offence  for  the  committing  of 
which  the  confessing  person  and  the  'others  are.  being  jointly 
tried  *  may  be  taken  into  considaration,'  i.  e.,the  confessions 
may  be  used  as  evidence  against  the  persons  not  making  them . 
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You  wfll  therefore  take  the  statements  of  Kassim,  Badden-,.  and       l^^ 
Moniraddin  into  your  caref  al  consideration^  and  you  will  weigh      Qubbr 
the  evidence   they  afford  as   you  would    any  other  evideoee.'*   Belat  Axi 
In  addition   to  these  statements  there  was  also  the   evidence^ 
of  one  Jaknr  Ali^  who   was    a  servant  of   Bt*indabnn    Baboo. 
The  jury  found  the  prisoners  guilty^  and  the  Sessions  Judge 
sentenced  them  to  three  years'  rigorous  imprisonment.     From 
the   sentence   Belat   Ali^   Ronatun    Porooie^    Setabdi   MunduU 
Eabeer  Biswas,  Soneer  Sheikh,  and   Chowdhur  Sheikh  appealed 
to  the  High  Court. 

Mr.    Ohoae   (with   him   Baboo   Biprodass  Mookerjee)  for  the  ' 
appellants. — A  confession  to  be  evidence  against  a  co-prisoner 
must    implicate    both    the   prisoner  confessing   as  well  as  tho 
co-prisoner— 2%6   Queen  v.  Mohesh  Biswas    (1),    Here  neither 

I  (I)  Before  ^r.  Justice  Tkeararid  Mr.    for  life.  Patting  on  (me  side  for  a  mo. 

Justice  Ainslie,  ment  the  testimony  of  Soorat  AII7,  and 

the  statement  made  by  Bam  Indro  Doss 

THB  QUBBN  v.  MOHESH  BISWAS    one  of  the  convicted  persons,  theeyidenco- 

AND  0TBBB8>  in  the  ease  is  very  slight,  and  may  be 

shortly  stated  as  follows  (The  learned 

The  23rd  January  1873.  Jadge  proceeded  to  read  nnd  comment  on 

the  evidence,and  having  read  the  follow- 

Evidenee  Aci  (/  of  1872)^  M.  30  ^  133 —    ing  passage: — "I  searchedMohrsh's  house 

Ccm/ession  o/one  Virsoner  when  admis-    and  f onnd  the  dao  witli  marks  of  blood  on 

tUU agaimC another — AccomplUe—Cor-    it,"  continned): — This  is  the  whole  of 

roborativt  Evidence.  the  evidence  with  the  exception  I  first 

made,  and  it  is  at  once  remarkable  tha  t, 

Hr.  G^ofe(with  him  Mr.  Rochf^t)  for    nntil  we  come  to  the  last  passage  which  T 

the  appellants.  have  jnst  now  recited,   there  is  not  a 

Tbb  judgment  of  the  Conrt  was  deli-    single  word  or  ^aot  which  implicates  an)r 

vered  by  one  of  the  five  prisoners  in  the  dommis* 

sion  of  acy  ofFence  or  act  whatever,and 
PHaAR,J. — In  this  case  four  prisoners,  I  will  go  farther  nnd  say  that  this  evi- 
Mohesh  Biswas,  Prilhad  Doss.  Goggnn  dence  leaves  it  certainly  donbtfiil  whe- 
Sikdar,and  Dwarki  Joardar,  have  been  thereven  any  trace  of  the  missing  man 
oonvicted  of  mnrdering  one  Tinconrie  has  yet  been  discoveredv  (The  learned 
Karigar,  and  of  making  away  with  his  Jadge,  after  reading  the  prineipal  por~ 
deadbody;anda  fifth  person,  Bam  Indro  tions  of  the  evidenee  except  that  of 
Poss,  has  be^  foond  guilty  of  abetting  Soomt  Ally  and  Barai  Indro,.  oontinn- 
the  four  first  named  persons  in  the  oom«  edj  r — Clearly  I  think,  for  some  reason 
mission  of  the  offence  of  mnrder.  All  or  other,  tlie  principal  witnesses  to  the 
five  have  been  sentenced  to  transportation    preliminary  facts  in  thia  case  ha^e  vesy 

*  Criminal  Appeal,  No.  956  of   )87^  from   an  order  of  the  Sessions  Judge  o£ 
Jessore,  dated  the  2eth  September  13^2. 


Digitized  byLjOOQlC 


456 


BENGAL  LAW  RBPOETS. 


[VOL.  X. 


1878 


QXJBBN 
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Belat  Au. 


Kassim  Mundul,  norBudden  Mandal  were  in  any  way  affected 
by  the  statements   made  by    themselves   before    the    Deputy 


materially  varied  their  fceatimony  in  the 
SessioDB  Courts  aa  compared  with  the 
Btatements  which  they    made    at  first 
when  it  may  be  supposed  that  they  made 
them  onhiased.  The  resalt  then  is  that, 
taking  the  evidence  on   the  record  all 
together,  other   than  the  deposition  of 
SoomrAUy  and  the  statement  of  fiam 
Indro,  which  I  shall  notice  in  detail 
presently,  it  may  be  almost  said  that 
the  case  of  the  prosecntion  is  scarcely 
even  started,and  certainly  that  evidence 
does  not  in  any  degree  tend  to  implicate 
any  one  of  the  prisoners  in  the  oommis- 
0ion  of  the  offence  with  which  they  were 
charged.    But  Soomt  Ally's  evidence, 
as    far  as  it  can  be  depended  upon, 
entirely  alters   the   complexion  of  the 
case.  I  will  read  it  at  length.  (The  learn- 
ed Jndge  read  the  evidence  and  con  ti- 
nned):—I  have  said  that  this  deposition 
entirely  changes  the  oompleuon  of  the 
case.  Manife8tly,if  it  can  be  relied  upon, 
it  clearly  establishes  the  charge  of  mur* 
der  against  the  first  four  prisoners  at 
least.     But  then  this  is  the  evidence  of 
an  accomplice.    If  the  story  wliich  he 
gives  is  true,  he  went  and  fetched  the 
man,  was  present  when  his    master 
twisted  the  cloth  ronnd  the  man's  neck, 
stood  by  while  the  man  was  dragged 
into  the  hnt.  accompanied  the  prisoners 
when  they  carried  off  the  body,  and  put 
it  down  in  the  indigo  field  ;  there  stood 
looking  on  while  every  man,  excepting 
himself  and  Bam  Indro,  as  he  say8,took 
the  dao  by  turns,  hacked  the  skull,  and 
cut  the  body  into  pieces,  and  then  went 
away  with  them,  when  the  remains  of 
the  body  were  put    into  the   sack,  and 
were  pitched  into  the  river.    Clearly 
the  part  he  admits  that  he  took  in  the 
wh(^e  of   this  transaction,    is  such  a 
participation    in  the  principal  acts  of 
the  murderers  as  oonstitntes    him  an 
accomplice,  and  it  is  well  understood 
now  that  the  evidence  of  an  accomplice 
cannot  be  safely  acted  upon  as  against 
persons  accused  by  him  excepting  when  it 


is  corroborated  in  regard  to  the  particn- 
lars  which  implicate  them.  This  princi- 
ple haa  been  ennnciafed  many  times  by 
this  Court,  and  inasmuch  as  a  reported 
case  Queen    v.   Baikanthanath  Banerjee 
(I)  has  been  refeired  to,  in  which  the 
judgment  of  the  Division  Bench,  deal- 
ing with  this  very  matter,  was  delivered 
by  myself,  I  will  read  from  the  note  in 
Queen  v.    Baikanthanath  BMfurjet    {I) 
what  was  then  said,  because  it  still  re* 
presents    my  views.      ('The     learned 
Judge    read   that  judgment    and  con- 
tinued^:—The  case  I  have  now  read  is 
not  precisely,  so  to  speak,  on  all  fours 
with  the  present  one,  but  the  remarks 
tliere   made  do    almost  to     their  full 
extent  apply  to  the  question  which  is  now 
before  us.  The  corroboration  which  is 
needed  to  make  SoorutAlly's  testimony 
against  the  priaoner'strustworthy,8liould 
be  corroboration  derived  from  evidence 
which    is  independent  of  accomplices, 
which  is  not  vitiated  by  the  aooomplioo 
character  of    the  witness  not  affected, 
namely,by  the  disposition  on  the  part  of 
one  whose  guilt  is  disclosed  to  purchase 
impunity  or  advantage  by  falsely  aocna- 
ing  others;  and  further  should  be  such  as 
to  support thatportion  of  the  accomplice's 
testimony  which  makes  out  that  the  pri- 
soner was  present  at  the  time  when  the 
crime  was  committed,  and  participated 
in  the  acts  of  commission.  The  Judgehaa 
found  corroboration  in  more  than  one 
particular. But  it  appears  to  me  that  that 
corroboration  does  not  beartbe  character 
which  I  have  endeavored  to  describe  as 
that  which  it  is  necessary    it  should 
bear  in  order  to  render  the  accomplice's 
evidence     trustworthy     against     the 
prisoner.  (The  learned  Judge  read  the 
evidence  which  the  Jndge  of  the  lower 
Court  relied  on  as  being  coBroborattre  of 
the  deposition  made  by  Soomt  Ally,and 
proceeded).  The  Judge  says:— '*  And 
finally  there  is  the  confession  of  Bam 
Indro  Doss  which,  under  s.  30  of  the 
new  Evidence  Aot^  may  be  taken  into 


(1)  3  B,  L.  K„  F,  B.,  2. 
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Magistrate,  therefore  the    Jadge   misdirected    the    jury    when 
he  told  them  to  consider  those  statements  as  evidence  against  the 


1873 


consideratioD  against  all  the  prisoners." 
Wfth  regard  to  this  I  shall  proceed  now 
to  say  a  few  words.      Bat  first  I  will 
remark  that  np  to  this  point  ISoornt  A]lj« 
evidence  has  certainly  not  received  that 
amount  of  corroboration  which  would 
justify  a  Court  of  Criminal  Justice  in 
coming  to  the  conclusion  that  the  persons 
who  are  affected  by  it  were  guilty  of  the 
offence  with  which  he  accused  them, Bam 
Indro,  the  fifth  prisoner,  when  before  the 
Hagistrate,  made  along  statement  of  that 
which  he  knew  of  the  case.  Of  course,  it 
may  be  every  word  of  it  taken  uid  acted 
upon  as  against  himself,  but  it  is    only 
admissible  a&;ainst  the  others  whether  for 
the  purpose  of  corroboration  of  an  ac- 
complice's testimony,  or  otherwiae  so  far 
as  it  is  made  available  by  s,  30  of  the  new 
Evidence  Act, which  says: — **When  more 
persona  than  one  are  being  tried  jojntfy 
.for  the  same  offence,  and  a  confession 
made  by  one  of  such  persons  affecting 
himself  and  some  other  of  such  persona 
is  proved,  the  Court  may  take  into  con- 
sideration such  confession  as  against  such 
other  person,  as  well  as  against  the  per- 
son who    makes   such   confession."  It 
appears  to  me  that  this  section  must  be 
interpreted  to  mean  that  the  statement  of 
fact  made  by  the  prisoner  which  amounts 
to  a  confession  of  guilt  on  his  part  may 
be  taken  into  consideration,  so  far  and  so 
far  only  as  that  particular  statement  of 
fact  itself  extends  against    the    other 
prisoners  who  are  being  tried  as  well  as 
himself  for  the   offence  which  is  thus 
oonf  pssed.  I  think  the  illustrations  which 
are  given  to  this  flecHon  bear  out  this 
view.  If  this  be  80^  we   must  be   care- 
ful not  to  apply  statements  made  by  Bam 
indro  Dass  before  the  Magistrate  against 
other  prisoners  than  himself  farther  than 
those  same  statements  amount  in  them- 
selves to  a  confession    of  guilt    on  his 
part.  The  remainder   of   the  prisoners 
besides  Ram  Indro,  I  think  without  excep- 
tion, both  before  the   Magistrate  and  in 
the  Sessions  Court,  denied  having  had  any 
kaowledge  or  any  participation  in  .  the 


murder,  and  Ram  Tndro  himself  in   the 
Sessions  Ooart  stated  that  whatever  he 
had  said  beloretheMagistrate  was  untrue 
I  will  proceed  to  the  statement  he  made 
before  the  Magistrate  (the  learndd  Judge 
read  the  statement  and  continued) : — 
It  is  obvious  on  the  first  pcffusal  of  this 
statement  thatthe  prisoner  keep  carefully 
clear  of  confessing  any  participation  ill 
the  murder.The  most  that  tbastatement 
has  whole  amounts  to  is  an  admission  on 
the  part  of    Ram  Indro  of  aiding  and 
abetting  by  his.presenoe  all  the  other 
peraons  mentioaed  by  bim  who   were 
engaged  incutting  and  making  away  with 
the  dead  body  of  the  man  who   had  al- 
ready been  mardered.The  statement  so, 
far  as  it  is  a  confession  only,  is  I  think 
limited  to  this,  namely,  the  statement  of 
facts  which  amount  toa  criminal  partic}. 
pation  in  making  away  with   the  body, 
and  consequently  this  is  all  which  can 
be  taken  into  consideration  under  s.  80 
against  the  other   prisoners.    But  this 
statement  so  limited  undoubtedly  does 
bring  Mohesh  Biswas,  Prilhad  Doss,  Gog- 
gun  Sikdar,  and  Dwarki  Joardar  to  the 
indigo-field  and  represents  them  as  enga- 
ged there  in  cutting  up  and  making  away 
with  the  dead  body.    It,  therefore,  corro- 
borates the  statement  of  Soorut  Ally  in 
th^ie  particulars.   ^The  question  is,  does 
this  amount  to  a  sufficient  corroboration 
such  as  will  justify  us  in  accepting  as  true» 
and  acting  upon,Soomt  Ally's  testimony. 
On  the  whole,  I  think  not ;  shortly  for 
this  reason  that  if,  instead  of  being  the 
statement  of  a  fellowprisoner,it  had  been 
the  evidence  jfiven  on  oath  of  Bam  Indro 
Dass  examined  as  a  witness  in  the  case,  it 
would  not  have  been  anything  other  than 
the  evidence  of  an  accomplice,and  as  each 
I  think  it  does  not  (1  may  say  generally^ 
cannot  )cons  tit  ate  satisfactory  corrobora* 
tion  of  the  other  accomplice's  testimoney? 
certainly  in   this  particular  instance,  I 
think  it  is  in  itself  extremely  nnsatisfatf- 
tory 

The  rejrolt  then  of  the  best  cooaideratiom 
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^^^  appellants.  Theoe  Btatements  might  perhaps  have  been  admissible 
QuBBN  if  the  charge  had  been  one  of  conspiracy,  bat  the  charge  against 
Bblat  Au.  *^®  prisoners  before  the  Magistrate  was  grievous  hurt.  Again, 
to  make  a  confession  of  a  prisoner  admissible  in  evidence  against 
a  co-prisoner,  the  offence  charged  against  both  must  be  the  same, 
and  they  must  both  be  on  their  trial  for  that  identical  offence — 
Act  I  of  1872,  s.  30,  illosi.  (b).  Monirnddin,  no  doubt,  stated 
that  he  had  given  Mandari  a  few  slaps,  but  this  does  not 
amount  to  a  confession  of  having  caused  grievous  hurt. 

No  one  appeared  on  behalf  of  the  Crown. 

The  judgment  of  the  Court  was  delivered  by. 

Phbab,  J. — We  think  that  the  verdict  of  the  jury  must  be 
set  aside  on  the  ground  that  the  Judge  wrongly  directed  them 
with  regard  to  the  reception  of  the  so-called  confession  of  two  at 
least  of  the  prisoners  who  were  jointly  tried  with  the  appellants, 
namely,  Kassim  Mundul  and  Budden  Mundnl.I  have,on  a  former 
occasion,  in  the  case  of  The  Queen  v.  Mohesh  Biswas  (1),  already 
explained  tbe  view  which  I  t^akeas  to  the  proper  application  of  s.dO 
of  the  new  Evidence  Act.  That  view  is  shortly  this  namely,  that 
before  a  confession  of  a  person  jointly  tried  with  the  prisoners  can- 
be  taken  into  consideration  against  him,  it  must  appear  that  that 
confession  implicates  the  confessing  person  substantially  to  the 
same  extent  as  it  implicates  the  person  against  whom  it  is  to  bo 
n^Qd,  in  the  commission  of  the  offence  for  which  the  prisoners 
are  being  jointly  tried.  It  seems  to  me  that  it  is  this  implica- 
tion of  himself  by    the   confessing  person  which  is  intended  by 

which  I    have   heen  able  to  give  to  the    of  a  murdered    man. 

record  in  this  case  la  that  the  evidence  is  1  have  already  stated  the  grounds  upon 

altogether  insufficient  to  snppor t  the  oon-  which  I  think  it  cannot  be  trnsted  as 

victioutt  which  have  been  come  to  of  the  evidence  against  the  other  prisoneniybak 

first  four   prisoners,    Mohesb    Biswas,  I  mu  not  prepared  to  say  that  it  ought 

Frilhad    Doss,     Goggan    Sikdar,     and  not  to  be  trusted  so  far  as  it  amottnts  to 

Dwarki  Joardar.    As  to  Ram  Indro  tbe  an  admission  of  guilt  in  himself  .     . 

case  is  different.  His  own  statement  before  The  four  first  prisoners  must  be  therefore 

^e  Magistrate,  if  it  can  be  believed,  k  acquitted,  and  the  sentence  passed  upon 

most  distinctly  a  confession  of  having  them  set  aside.The  appeal  of  Ram  Indra 

knowingly  and  designedly  taken  part  in  ib  dismissed, 
the  making  away  with  and  concealmentof 

a  dead  body  which  he  knew  was  the  body  (\)  Ante.  p.  455 
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the  Legislatnro  to  take  the  place  as  it  were  of  the  sanction  of       ^^^^ 
an  oaihy  or  rather  which  is  supposed  to  serve  as  some  guarantee      Qoebn 
for  the  truth  of  the  accusation  against  the  other.  In  the  case  ^' 

before  us  ndther  Kassim  Mnndul  nor  Bndden  Mnndul  say  any- 
thing whioh  amounts  to  a  confession  of  their  own  individual 
guilt  upon  the  charge  whereon  they  were  tried  jointly  with  the 
petttionersi  appellants.  Both  these  men  distinctly  keep  them- 
selves out  of  aU  complicity  in  the  actual  facts  which  are  charged 
against  all  the  prisoners  jointly,  and  upon  which  the  appellants 
have  been  convicted  with  the  others,  so  that  it  appears  to  my 
judgment  that  the  statements  which  these  men  make  against 
the  appellants  are  simply,  so  far  as  the  charge  upon  which  they 
have  been  convicted  is  ^concerned,  statements  made  without 
either  the  sanction  of  an  oath,  or  of  that  substitute  for  that 
sanction  to  which  I  have  already  referred,  namely,  the  implica- 
tion of  themselves  on  the  charge  upon  which  they  have  been 
tried  with  the  appellants, — in  short,  without  the  application  of  any 
test  of  truth  whatever.  There  may  be  some  doubt  whether 
these  remarks  are  applicable  to  the  confession  of  Moniruddin, 
Moniruddin,  no  doubt,  does  state  facts  against  himself  which 
amount  .to  a  confession  of  guilt  upon  the  charge  on  which  he 
and  the  other  prisoners  have  been  convicted:  at  the  same  time 
the  statements  which  he  makes  in  this  confession  against  the 
appellants,  if  they  amount  to  anything  material,  seem  to  me  to 
be  statements  which  make  them  accessories  before  the  fact  if  it 
all,  and  not  actual  actors  in  the  transaction  which  constitutes 
the  foundation  of  the  charge.  But  however  this  may  be,  it  is 
sufficient  for  me  to  say  that,  in  my  opinion,  in  so  far  as  the 
Sessions  Judge  has  directed  that  the  statements  of  Kassim 
Mnndul  and  Buddun  Mundul  against  the  prisoners  can  in  this 
trial  be  treated  as  evidence  against  the  appellants,  this  is  a 
wrong  direction  on  a  point  most  material  to  the  fate  of  the  trial, 
and  therefore  I  think  the  verdict  must  be  set  aside.  1  further 
think  that  we  ought  not  in  this  case  .to  direct  a  fresh  trial 
because  upon  the  best  consideration  which  I  have  been  able  to 
give  to  the  evidence  upon  the  record,  the  only  evidence  which 
there  appears  to  affect  theappelants,  in  addition  to  the  state- 
ments of  these  so— called  confessing  prisoners,  is  the  testimony 
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1872         of  one  Jaknr^  and  I  feel  that^  if  I  had  to  try  the  case  as  a  Jnror 
QuBBN      upon  this  man's  testimony^   taken  with  evan  the   statement  of 
'''  Manirnddin,  supposing  this  statement  to  be  admissible^   I  oonid 

not  convict  the  appellant  of  the  charges  upon  which  they  have 
been  convicted  in  the  Court  below,  It,  therefbre^appears  to  me 
that  we  ought  not  to  send  baok  this  case  for  a  new  trial^simply 
because  I  am  of  opinion  that  the  evidence  on  the  record  would 
not  be  sufficient  upon  such  new  trial  to  convict  the  prisoners. 
I  would,  therefore^  set  aside  the  verdict»  and  direct  that  the 
prisoners  be  discharged. 

Conviction  aet  aside' 
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Before  Mr.  Justice  Phear. 

THE  QUEEN  r.  HIOKS.  1872 

December  7^ 


Swidenoe  Aot  I  (o/1872)  a.  ti^Confesdon  under  threat  ma^  for  purpose    "" 
oilier  than  to-  extort  Confession, 

TteipriaenerHiekswMinedforwoimding  one  Lynch  with  intent  to  mnr- 
der  hia^  and  wounding  liim  with  intent  to  do  grievons  bodily  kftrm*  The  crime* 
WM  oommitted  on  the  high  metm  ;oik  »  8hii»  called  the  'P^ntivkm'OongresSt  on< 
which  the  priaoner  waa  a  8eainan% 

The  Standing  Compel  (Mr.  Kennedy)  haTihfr  proved  that  the  master  of  the* 
Peruvian  Congress  had  sailed  from  Oa]catta»  and  could  not  be  fdondt  tendered* 
under  sa.  33  and  80  of  the  Evidence  Act  (I  of  1872),  his  deposition  before* 
the  committing  Ifagistrate.  The  deposition  contained  the  following  state* 
ment  of  an  admission  alleged  to  have  been  made  to  the-  deponent  by  the  pri- 
soner whea  in  custody  " — 

*^l  said  to  the  prisoner  *  ia  thiathe  knife  yoa  stabbed  him^  withP*    H^esaid 
^  Tes,  Sir.'    I  said,  '  this  beats  anything  I  ever  saw ! '    Be  said, '  well,  I  intended^ 
to  km  him,  as  I  know  d--d  well  that  I  shall  be  hanged  for  it.'  **^ 

The  alleged  admission  was  made  nnder  the  following  oironmstances  as  stated? 
In  the  maeter^s  deposition : — 

"  At  thia  time/'  <•  0^  inKnediatdy  after  the  commission' of  the  crim^  ''I  was 
iMking  preparations  to  resist  a&y  mntiny.  I  went  up  on  the  poop,  where  I  had' 
aeni  the  carpenter,  tbe  boatswain's  mato,  the  painter,  and  the  cwpentei'^  mate* 
with  mnskets.  I  took  with  me  my^  riffe.  The  mm  were  alt  in  the  foreoasHe  ai 
Ihis  time.  I  oalted  them  to  come  ont,  sayings  that  I  wonld  fire  upon  them  if 
they  did  not  do  sow  They  all  came  aft  on  the  starboard  side.  I  saw  the 
prisoner  with  them*  I  said  to  him  '  do  yon  snrrend^'  yourself  as  a  prisoner  f  * 
M^  said, '  Yes,  Sir.'    I  had  him  placed  in  irons."^ 

The  Stmding  Ommsel  asked  that  the  portion  of  the  deposition  containing 
the  alleged  admission  by  the  prisoner  might  be  read ;  bat 

Ptf  lAB,  X,  refused  to  allow  this,  as  ^e  admission  was  stated  to  have  been^ 
made  immediately  after  the  prisoner  with  others  had  been  threatened  by  the 
witness,  to  whom  the  statement  was  made,  with  a  loaded  rifle.  It  was  imma- 
terial that  the  threat  was  not  for  the  purpose  of  extorting  the  confession,  bn^ 
iR  order  toBoppress  anatUspt  Wt  mutiny. 


*r\ 
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Before  Mr.  Justice  Thear. 

THE  QUEEN  v.  J.  MAODONALD. 

1872  Evidence  Act  (1  of  1872),  «.  8,  IBt^tra^ion  h—Admiesion—ConfeeHon. 

December  9. 

Thb  prisoner  was  indicted  for  thef fc  and  dishonestly  receiving  stolen  property. 
The  proseontor,  while  travelling  by  train  to  Galcatta,  discovered  that  his 
courier  bag,  containing  bit  watoh,  chain,  and  a  sam  of  money,  had  been  stolen. 
He  reported  his  loss  to  a  railway  Polioe  Insf^ector  at  the  first  station  at  whi^ 
the  train  stopped  after  he  became  aware  of  the  thef t,  the  piisoaer  not  then 
being  present. 

The  Standing  Counsd  (Mr,  Kennedy)  tendered  evidence  of  this  report. 

Fhkas,  J.,  held  it  to  be  admissible  nnder  s.  8,  lUostratton  E,  of  the  Evi- 
dence Act  (I  of  187?). 

The   Biandinq   Counsel  nest  tendi^red  evidence  of  a  statement  made  by  the 

prisoner  to  the  constable  who  arrested  him,  to  the  effect  that   the   watch  and 

Bs.   1,000   had    been   given   to  him  by  his  sister,  and  that  he  had  boaght  th» 

ohain. 

^      «/«^  Phiab,  J.,  observing  that  there  is  a  distinction  in  the  Evidence  Act,  between 

x^  AajC  ft^7    '^I'Bsions  and  confessions,  admitted  the  evidence. 

Before  Mr.  Justice  Kemp  and  Mr.  Justice  Glover. 
A^m^  28    ^^^  B ANEBRAK,  Gtjabdiak  of  BAG  MADHUBBAM,  Minor  (Dbcrbb-holder)  , 

'-  i;.  RAMNATH  SHAHA  AND  0THBR8   (JUDGMiSNT-DEBTORS).* 


Aet  VlllqflSed  (B.  C),  s.  62— -4c«  X  o/1859,  s.  7B-'Di8cretionary  Power  of 
a  Oouri  to  stay  execution  of  a  Decree  for  ejectment 

The  Oourt  has  discretion  to  stay  eaceoation  on  other  grounds  than  those  on  which 
it  is  boond  to  do  so  nnder  s.  62  of  Act  VIII  of  1889  (B.  C). 

THsdeoree^'holder  obtained  two  decrees  against  the  defendant  for  arrears  of 
rent.  The  first  decree  was  obtained  on  the  29th  November  1870  for  arrears 
of  Bsnt  of  the  years  1275, 1276,  and  np  to  Assar  ©f  the  year  1277  (17th  At>ril 
1868  to  15th  July  1870).  The  second  decree,  which  was  passed  ex  parte,  waa 
for  the  arrears  of  reSt  for  the  remainder  of  Uie  year  1277  (to  12fch  April 
1871)*  In  the  second  suit  there  was  a  prayer  for  ejectment  of  the  ryots  for 
arrears  of  rent  unpaid,  and  the  former  decree  was  adduced  by  the  plaintiff  as 
evidence  of   the   existence   ol   the  arrears.    In  the  plaint  in  this  second  snit, 

*  Miscellaneous  Special  Appeal,  No.  201  of  1872,  from  an  order  of  ^he  Judge  of 
Hooghly,  dated  the  5th  April  1672, -reversing  an  order  of  the  Mooiwiffof  thatdi»« 
trict,  dated  the  23rd  September  1871, 
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the  i^latniiff  admitted  receipt   of  Bs.  16  as   part-payment  for  onrreht  arreanr.       ^872 
The   plaintiff   applied   to   the   Moonsiff   to    execute    hie    second    decree  by         ^ 
ejecting   the   ryots.    The   Moonsiff   thereupon   served   a   notice   on  the -ryots    Bahebeam 
to   ibow    oanM   why   they   should    not    be   ejected,   whereapon   they    paid 
np    the  balance    dae    fdr     1277     (to     12th    April     1871).    The     Moonsiff' 
held  that,  as  the  judgment-debtor  had  not  paid  the   money  within  fyfteen 
days  of  the   date   of  the   decree,    the   plaintiff   was*  entitled    to  execute  his 
decree  by  ejecting  him.    Before   the    Moonsiff  the   judgment-debtors  declared 
their  intention   of   applying  to  the   Oourt  for  a  reivew  of  the  ex  parte  judgment 
In  the  second  case,   and  jNreyed  for  stay  of  execution  in  the  meantime.    The 
Moonsiff   was   of  opinion    that,    so   long  as  the  decree  was  in  force,  he  had  no 
power,  under  s.  54  of  Act   VIII   of   1869    (B.  0.),  to  stay  execution  of  it.    He 
aooordingly  ordered  the  ryots  to  be  ejected. 

Against  this  order  the  judgment-debtors  appealed  to  the  District  Judge* 
The  Judge  on  appeal  reversed  the  order  of  the  Ifoonsifi^  and  disallowed 
the  prayer  for  ejectment  of  the  appellants.  He  observed  .*— *'  Two  points 
seem  to  me  to  arise  in  this  case :  first,  iff  the  ryot  entitied  to  protection 
on  account  of  this  payment  after  fifteen  days  from  the  date  of  the  decree  P 
Second,  having  received  Bs.  18  as  part-pajrmeat  of  1277  (1870),  can  the 
asmhidar  ejeot  the  ryot,  because  there  was  a  balance  due  at  the  end  of  the 
year  P.  On  the  first  point,  seeing  that  the  respondent  allowed  the  notice  to  bo 
served  without  objection,  and  aeeing  that  it  was  an  ex  parte  decree,  to  re-open 
which,  unless  the  Oourt  had  aocepted  his  payment,  the  ryot  would  have  been  at 
h^erty  to  apply  under  s.  119  of  Act  VlII  of  1859,  I  think  that  this  is  pecu- 
liarly a  case  in  which,  if  ever,  an  Appellate  Court  can  exercise  the  discretion 
which  is  given  to  it  under  the  judgment  of  the  High  Court  in  the  case  of 
Nobokristo  Mooierjee  v.  Ramea^ur  Qoopto  (1).  It  Ss  nnneoessaiy  thereupon 
to  consider  the  second  point,  &o,** 


The  decree-holder  appealed  to  the  High  Court. 

Baboo  Mohmdro  Nath  Mttter  for  the  appellant. 

Baboo  Bhoyrub  Chunder  Banner jee  for  the  respondents. 

The  judgment  of  the  Court  was  delivered  by 

KnfP,  J.  (after  stating  the  facts).— This  case  turns  upon  the  wording 
of  s.  52  of  the  Bent  Act,  Act  VIII  of  1869,  the  wording  of  which  is 
precisely  the  same  as  that  of  the  old  s.  78  of  Act  X  4t  1859,  which  enacts 
that,  *'  iXL  all  cases  of  suits  for  the  ejectment  of  a  ryot,  the  decree  shall 
specify  the  amount  of  the  arrear,  and  if  such  amount,  together  with  interest 
and  costs  of  suit,  be  paid  into  Court  within  fifteen  days  from  the  date  of  the 
decree,  execution  shall  be  stayed."  Now,  in  the  case  which  has  been  referred 
to^    Nobokriete  MecAerfee   v.  Rameashur   Qoopto    (J),     %vt  Barnes     Feaoodc 

(1)2  Wy man's  Act  X  Cases,  75* 
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187?         difltinctty  aayi^    in  conuideriiig  8.    71   of    Act  X,   wWoh    ihtn  a^Ued^  and 
"^  r;  •  the  words  of  which   are  preois^ly    the  same    as   those  of   s.  62  of  Aot  VIU 

Bambbeam   of  JS^9»  that  the  ryot  is  entiUed  to  have   exeoatton   stayed  without  any  order 
V.  of  the  Court,  if   he    piQrfl    the   money   into  Cowt  wi<A»a    the   U»i^PW>d» 

ilAMNATH     i^t  it  does  not  say  that  exaeution   shall  not  be  sUyed  audsr  any!oiro«instaooe«» 
^"^^^        ^ther  by  the  Court  itself   or   by  tho  Appellate  Ctowrt    ^e   think,    tHewforo* 
that,  under  thi^t  ruling,  the   Judge  had   discretion,  and,  looking  to  th#  ohrcum* 
atanoes    of  the  oase^   we  think   that  he  ^ras  rlfi^l)  in  his   ewNH8e  of  thah 
discretion. 

We  dismiss  the  appefd  with  costs. 


Before  Mr-  Jttdioe  Kemp  cmd  Mr*  JwHoe  Ohver. 

1872  In  TomMATTiBovTSB  Fvmoit  Of  ROHOMAir  SIRS AB  asd  amotrbh.^ 

Nov,  29.      . 

""~  diHTof  1B€1,  9. 17— Ortler  oftgeeMve  mihtre. 

The  High  Court,  while  ooBsifltoHbgthaitfm  ora^rhtaBfagMratopral^Mtinprto 
aotund0rB.l?of  AotVofl86Lwaa  ills8al«  nfosed  to  ifltertevev  o&  tho  gromid 
ttiat  the  order  was  one  of  an  ezeootivo  aaftvro. 

Eeferencoto  the  High  Oourt  by  the  SMsibiio  ludiKe  of  Blft}shahye.-«I» 
February  1872,  a  trareller  passing  along  a  foot-path,  opposite  tho  tiN 
lageof  Chobafi  was  set  upon  ih  open  dby  by  two  men,  who  ttrardered  and* 
fobbed  hin.  The  Assistanifc  lisgistrato  of  8erSi|gmige  obtaiiied  snfficfien*' 
ovidenoe  agsihst  twoof  the  iahabita«ts  el  Ohobari on  whidi  to  commit  tlion» 
for  trial  before  the  Sessions  Oouri  for  the  aforesaid  murder,  but  the  prm*" 
cipal  witnesses,  on  whose  evidenoe  bo  so  oommitted  these  two  persons,  rotraeted 
before  the  Sessions  Court  the  statements  they  had  made  before  the  Asristant 
Magistrate,  and  the  case  oonsequenUy  broke  down  in  t)ia  Hftwiwis  Obvrt,  and 
the  accused  persons  were  discharged  on  the  22nd  of  April  last.  On  the  lOtb 
of  May,  the  Assistant  Magistrate  drew  up  a  pvooeediQg^  in  whi<?h,  aft^r  samnvk*^ 
in^  that  there  had  been  a  serious  murder  in  Ohobari,  and  that  naany  hundmashes 
lived  in  that  Tillage,  he  called  upon  the  Police  In9peQt«>r  %0'  report  whe« 
ther  it  was  neeessary  to  appoint  special  constables  for  the  security  of  tho' 
lives  and  property  of  people  passing  by  or  through  Chpbari  dvdqg  the  tbea 
approaching  rainy  season,  and,  if  such  a  measure  were  necessary,  to  submit » 
list  of  five  of  the  principal  residents  of  that  village. 

The  report  of  the  Inspector  being  in  favor  of  the  appointment  of  sudk 
special  constables,  thQ  Assistant  Magistrate;  on  the  27th  of  May,  appointed 
Bohoman  Sirkar,  Moonshee  Akhoond,  and  three  other  inhabitants  of  Chobari,. 
as  special  constables  under  the  provisions  of  s<  17>  Aet  V  of  IS&l^  direct- 
ing thenci  to  state  within  ten  days   ai\y  ol^eotions  they  nwght  hayo  to  being  so 

*  Balerefice  tp  the  High  Court  under  «•  434  o!  tha  Code  of  Criminal  Froooda^O' 
by  the  Sessions  Judge  of  Baxshahye. 
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npfkinted.    STo  obfecrfcions  haViilg  \min  ihocW  b7  any  of  IHose  fl^  perabm  hf         1^2 
tfie  8th  of  Jvnoy  the  AsBiatoBt  Magistrais^  on  that  date  declared  tiiem  di^ 


•|>f)6iBted  special  oonstablea^  and  boand  to   porCorm  the  dalies  of  oiioera  of  vj.^J^* 
^>liceuDder  the  pirovisiens  of  as.  17>   18|    aad   19  of  Aeb  V  of  1861.    On  the   petition  of" 
^t^  of  July,  Rohomaa  Birkar  and    Moon^ee  Akhoond  peliUotied    the  Assistaot     IVoboman 
Ma^etrate  to  idthdrair  his  order  with  i^egard  to  them)  domplaiiifng  at  the  satne       t)iKKAA« 
time  of  the  hardship  and   pecuniary  loss  MktaUed  opon  them    by  theopeAtioil 
•of  that  order>  they   being  laahajiioa   ftad  tradere,  aad    their    prvfite    and  aao* 
cess  in   basinesB   depending  in  a  great  measure  on    their  travelling  about  the 
Country,   Cbnd   beiAg   free  to   leave  Gbobari  wh0B»yer,"«od  for  aa  long  al^it  w^ 
to  their  interest  to  do  do,    a  freedom  of  wfaioii  they   wore  d^tiiTed  «nder  the  ' 
Aasiataat  Magiitrare's  order.    The  AaaistaBt  Magistrate  did  not  oomply  with 
^eir  prayer,    and  they  l^ntitioiiod    this  Ooiirt    under   8«  4M  of    the  Code  of 
'Crimini^  Prooedure. 

I  ootisid^  the  Assistant  Magistrate's  order  Is  Ulegali  beoa4iff9  the  ouroomr 
•tailoefl  whioh  could  alone  irand^  sueh  order  legid  did  not  exist)  nOr  Was  an/ 
one  of  ihobe  dlMUmetani^  ^easontthly  to.be  appMhended  at  the  time  of  the 
passing  of  that  order* 

The  judgment  of  the  High  Court  was  delivered  by 

Glovsii.  J. — The  order  of  the  Assistant  Magistrate  appears  to  us  to  be  one  of 
tt  purely  executive  nature^  and  one  with  which  this  Court  has  no  power  to 
interfere. 

We  may  say,  however,  that  Wo  agree  with  the  Sessions  Judge  in  thinking 
the  order  illegal,  inasmuch  as  s.  1?,  Acb  V  of  1861,  tefets  to  cased  ot 
«nlawfal  assembly,  riot,  ot  disturbance  of  the  peace  only^  and  not  to  crimes  ol 
the  nature  rdfori'ed  to  in  this  proceeding. 

If  the  Assistant  Magistrate  oonsidored  the  Police  force  alr^^ady  entertained 
insufficient  to  prevent  crime  in  the  village  of  ChobaH,  he  should  have  applied 
lor  sanction  to  aa  increase,  under  s.  15  of  the  Act^ 


Be/ore  Mr.  Justice  Kemp^  and  Mr.  Jixsiice  Olover. 

ESnAN  CHUNDKR  GIIOSB  and  othebs  (PLAiNtrfFs)  v.  flUllRISH  CHXJNl>:fiJEl 

BANlflKJKB  (DiSKBNiiANT).*  1872 


Suit  for  Khas  Posstssion— Occupation  for  tAore  than  12  j/eara  by  exeaUidn  of  a  Mud* 
Jwuse — ^ht  of  Occupancy — Act  X  of  1859,  «v  Q^-Deniai  of  Landlords  TiUe. 

The  plaintifts  as  talookdars  brought  a  suit  against  their  tenant  Muddun 
Ghosey  for  recovery  of  rent  at  enhanced  rates  of  lands  held  by  him,  including  in 
the  claim  the  two  oottahs  in  dispute  in  the  present  suiL    The  tenant  denied  that 

*  Special  Appeal,  No.  859  of  1871,  from  a  decree  of  the  Subordinate  Judge  of 
Hooghly,  dated  the  21th  April  1871,  affii-miog  a  decree  of  tho  .Moonsiff  of  that 
district,  dated  the  23rd  January  1871. 


April  2^ 
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these  two  oottalu  formed  ptrt  of  Ide  holding,  hut  ftUeged  thai  they  were  part 
'  of  the  laJ^raj  holding  of  one  Hnrriah  Ohtmder  Banerjee.  1^  present  def»d- 
ant,  Horrish  Ohonder,  intervened  in  that  suit  ^and  daimed  the  two  oottaha  aa 
lakhira}.  The  result  of '  the  suit  was  that  rent  was  assesaed  on  the  land 
admitted  by  M  addon  Ghose  to  be  in  his  possession,  ezclnding  the  two  oottahs. 

The  plaintiff  next  instituted  a  sait  against  Horrish  C bonder  Banerjeo 
for  deolaration  that  these  two  oottaha  were  his  mcU  lands,  and  for  posses- 
sion.  They  obtained  a  decree  simply  declaring  their  '*  mal  righta*'  over  the 
lands  in  dispute.  This  decree  was  on  special  appeal  upheld  by  the  High  Court. 
The  plaintiffs  having  served  notice  to  quit,  now  sued  Hurrish  Chunder  Banerjea 
for  recovery  of  khas  possession  of  these  two  oottahs  with  mesne  profits,  and  they 
prayed  that  he  might  be  ordered  to  remove  a  mud  house  erected  by  him  on  the 
land.  The. defence  was  that«  as  the  plaintiffs  had  already  claimed  khaa  posses^ 
sion  and  obtained  a  decree,  simply  declaring  their  right  to  receive  rent  the 
present  action  could  not  be  maintained  s  that  as  the  defendant  had  for  twenty 
years  been  in  possession,  and  had  erected  a  boose,  at  a  great  expense,  without 
any  opposition  from  the  plaintiffs,  the  latter  could  not  now  sue  for  khoM 
possession.    . 


The  Moonsiff  held  that  the  plaintiffs  were  never  in  khaa  possession;  that  tha 
defendant  had  for  twenty  years  been  in  possession  of  the  land,  as  Was  evidenced 
by  his  having  erected  a  dwelling-bouse  on  it ;  and  that  therefore  it  would  bo 
inequitable  and  unjast  to  give  the  plaintiffs  a  decree  for  khoM  possession.  He 
further  held  that  the  plaintiffs  had  established  their **nki{  rights"  over  the 
land,  and  .awarded  them  mesne  profits  for  the  period  daimed  at  the  .rate 
assessed,  with  costs.  Against  this  decree  the  plaintiffs  appealed.  The  Subor« 
dinate  Judge,  on  appeal,  concurred  with  the  reasons  assigned  by  the  first 
Court,  and  in  addition  held  that  the  plaintiffs  having  already  sued  for  khas 
possession,  and  having  only  obtained  a  decree  declaring  their  right  to  receive 
rent^  they  could  not  again  sue  for  khat  possession  and  he  dismissed  the  i^ipeaL 

The  plaintiff  appealed  to  tiie  High  Court. 

Baboo  Taruck  Ntha  Dutt  for  the  appellants  contended  that  the  suit  wa8 
not  barred  by  s.  2  of  Act  YIII  of  1859.  In  the  former  suit  there  was  fio 
prayer  for  the  removal  of  the  mud  house.  In  that  suit,  he  urged,  there  wa^ 
a  finding  to  the  effect  that  the  defendant  had  got  into  possessession  as  koorftt 
tetnant,  or  sub-lessee  of  Huddun  Ghose,  and  he  afterwards  in  the  suit  for  root 
against  Muddun  had  fraudulently  set  up  a  lakhiraj  holding.  The  present  defend* 
ant  ought,  therefore,  to  be  regarded  as  a  trespasser.  The  defendant  has 
acquired  no  right  of  occupancy  in  the  land,  he  having  held  as  a  sub-lessee, 
and  denied  the  plaintiff's  title  ;  see  Sheikh  Feer  Bux  v.  Sheikh  Meahjan  (!)• 
There  Was  no  acquiescence  on  the   part  of   the     plaintiffs   to    the   defendant'fi 


(1)  W.  B.,  ,Sp.  No.,  146. 
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Imading  a  mod  house.    Th«  plaihtiffs  bad  no   knowledge  of  the  defendatit 
having  ever  held  the  land  nntil  the  ifent  auit. 

Baboo  Bama  Chum  Bmnerjee  fot  the  respondent.— The  fact  of  the  land 
being  held  to  be  not  lakhirt^  canhot  deprive  the  defendant  of  his  oOcnpanoy 
right  acquired  by  length  of  possession.  In  the  fonner  suit  the  only  qneefcion 
tiled  was  whether  the  land  was  lakhira^  or  not.  The  defendant  has,  kt  oon8i<« 
derable  expense,  erected  a  dwelling-house  npon  a  hma  >Sel«  belief  that  he  had 
a  right  to  do  so,  and  it  is  found  by  the  Oonrfc  below  that  tho  defendant  has  been 
in  possession  for  twenty  years.  No  proof  was  given  of  the  plaintiff's  ignoranee 
and  it  is  Impossible  to  suppose  that  they  could  have  remained  ^orant  of  the 
existence  of  the  dwelling-house  for  so  long  a  period.  The  defendant  cannot 
be  regarded  as  a  trespasser,  merely  because  be  had  set  up  a  title  which  he 
could  nnt  satisfaotorily  establish.  It  would  be  very  hard  for  the  d^endan^ 
now  to  have 'to  remove  the  building,  nor  would  the  plaintiffs  suffer  in  any 
way  by  its  continuance  when  they  have  establiiihed  and  obtained  a  deoieo 
for  rent  rsee  Bern'  MoAh'th  Bannrjee  v.  Jai  Krishna  Mooherfm  (1). 


1872 


EsHAN 
CfllTNDSB 

Gbosb 

V. 
HUBBISR 

Chunokk 


The  jndgmet  of  the  Court  was  delivered  by 


K^p,  J.  (after  shortly  stating  the  facts).-— The  first  point  i«  whether  s.  2 
of  Act  VIII  of  1859  applies  to  this  case  or  not.  We  are  dearly  of  opinion 
that  8.  2  does  not  apply.  That  section  refers  to  causes  of  action  Which 
have  been  heard  and  determined  by  a  Court  of  competent  jurisdiction  in  a 
former  suit  between  the  same  parties.  Kow,  it  is  very  clear  that  the  present 
oaose  of  action,  which  is  for  ejectment  of  the  defendant  and  hhas  possession^ 
is  not  the  same  cause  of  aetion  tried  in  the  former  suit.  Therefore  s.  2  does 
not  apply* 

We  then  come  to  the  question  whether  the  defendant  has  acquired  a 
right  of  occupancy  in  this  land.  We  think  that  he  has  not  It  is  very  cleat 
that,  if  the  defendant  claims  to  have  held  this  land  as  a  hoorfa  tenant,  or  sub* 
lessee  of  Maddun  Ghose,  such  holding  would  not  give  him  a  right  of  oooupancy* 
Then  it  may  be  said  that  he  has  held  the  land  as  lakhirajdiry  but  it  haa 
been  found  in  a  suit  between  the  parties,  namely,  the  present  plaintiffs  and 
the  defendant,  that  the  land  was  not  lakhir<tgf  but  that  it  was  the  mat  land 
of  the  plaintiffs.  Therefore,  if  the  defendant  held  as  koorfadar,  he  acquired 
no  right  of  occupancy,  and  if  he  held  otherwise,  he  held  as  a  trespasser,  and  his 
holding  as  a  trespasser  would  not  under  s.  6  give  him  any  right  of  oocnpanoy. 
This  has  been  ruled  in  the  case  of  Sheikh  Peer  Sux  v.  Shetkh  Meahjan  (2) 
by  the  late  Chief  Justice  Sir  Barnes  Peacock  and  Bayley  and  Kemp,  J  J. 

Then  we  come  to  the  question  of  equity.  We  do  not  think  that  this  is  a 
case  which  is  at  all  on  all  fours  with  the  case  of  Bent  Madhah  Banerjee 
V,  Jai  Krishna  Mookerjee  (I).    In   this  case    we  do  not  think  that  the  defend- 


(1)  7  B.  L.  R.,  152 
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1872         ant  ia  exttiiled  to  any  83^mpath7  fram  the  Goort.     It  appears  that  he  fraud- 
■"^~~~*"~  alently  set  up  this  Idkhirdj  holding  in  collusion  with  the  tenant  of  the  plaint- 
Chd^r     iff8»  MaddoA  Ghose.    A  great  deal  haa  bean  said  aboat  the  fact  of  the  plahitiirs 
Ghosb       atanding  by  and  allowing  the  defendant  to  erect  thie  mnd.house  at  con8ideidi>l# 
„  ^*  expense.    Now,  nntO  the  point  was  settled  in  the  snit  brought  by  the  plaintiffs 

CHirNDBR  ^o  ^^®  ^^  "*^  '^^  declared,  and  which  suit  was  bronght  after  the  plaintiffs 
Bamisjsb.  had  been  nnsaccessfal  in  the  snit  against  tiie  ryot,  Muddan  Ghose,  Martha 
rent  of  these  two  oottahs,  we  think  it  cannot  be  said  that  the  plaintiffs  were 
under  any  other  impreestbn  bat  tiiat  these  lands  were  part  and  parcel  of  the 
holding  of  their  tenant  Muddan  Ghose  ;  that  tenant  having  a  right  of  occapancy» 
and  the  land  being  hattu  land  (1),  any  erection  by  any  third  party  holding  from 
Muddnn  Gbose  wonld  not  be  a  matter  with  which  the  aemindar  ooald  interfere ; 
but  the  matter  assumed  a  very  different  aspect  when  the  zemindar  on  bringing 
his  snit  for  rent  against  Muddan  Ghose  was  met  by  the  plea  that  a  portion  of 
the  land  was  not  in  the  tenancy  of  Maddnn  Ghoae,  but  was  the  lakkirej  of  the 
defendant — apleawhiidi  eventually  wholly  failed  in  the  sabseqnent  fuit.  We 
therefore  think  that  the  ruling  in  Bern  Madhab  Bawnerjee  v.  JcU  KHshntt 
Mookerjee  (2)  does  not  apply  to  this  case.  That  was  a  case  in  which  a  party 
took  lands  from  the  zemindar  and  transferred  them  to  other  parties,  who 
erected j9alciba  buildings  thereon.  The  zemindar  wanted  to  demolish  these 
pakka  buildings,  on  the  ground  that  the  original  tenant  had  no  transferable 
rights.  It  was  held  in  that  case  tha  therte  was  evidence,  although  tiiat  evi- 
dence waa  meagre,  of  a  custom  to  transfer,  and  it  was  considered  that  the  oon- 
duct  of  the  zemindar,  in  allowing  his  ryot  to  transfer  the  lands  and  the  trans* 
feree  to  erect /^oi^lra  buildings  without  immediately  attempting  to  stop  him  ia 
80  doing,  amounted  to  an  aoquiesoanoe  in  the  transfer,  and  to  standing  by 
while  the  tenant  spent  a  conaidorable  amount  of  money  on  the  bnildingP. 

Weitherefore  think  that  the  plaintiff  is  entitled  to  the  relief  he  asked  for, 
namely,  to  khaa  possession.  We  therefore  decree  his  suit  on  the  terms  of 
the  plaint,  reversing  the  decisions  of  the  Courts  below,,  with  costs  to  be  paid 
by  the  defendant,  respondent. 

(1)  The  site  of  a  baildmg.  (2)  7  B.  L.  B.,  163. 
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BeJoreTAr.  Justke  Kemp  owf  M^•Aw<t>«  GTowr. 

1872 
K&Iil    PFRSHAD   DUTT    (DEcaEE-HOLMn)    v.  RAJAH  MAHOMED     June,  14. 

JOWAHITB  JUMMA  KHAN  (Jin>eiCBNTJ)BBTOB).* 

PHori/y  of  Aitchmeni,  Bpci  of— Bight  cf  Jirst  attaching  Creditor  ta  proceed 
4iffmit9t  other  Vroper^f  of  Dobtor  after  the  Me  of  the  Fropertjf  attached  ky  a  seconds 
otta4:h%ng  Creditor.  • 

BaboM  Kallff  Jfofiim  Dow  and  Band  Churn  Banerfoe  for  the  appelUnt. 
Baboo  Mohiny  Mohwn  Kay  for  the  respondeat. 

Tab  facts  of  this  case  and   the    points    raised  in  appeal  are  f oily  set  fortbi 
in  the  judgment  of  the  Court  deliTered  by^ 

Kcupy  J. — l%e   decree-holder  is    the  i^peUa&t  in  this  case.    It  appears  thdfr 
he  attached  certain  released    lakhiraj   lands    in   satisfaction  of   his  debt.    The 
jodgment-debtor  applied  for  time  to  raise   the  'money  by  way  of  mortgage^^or  ia^ 
some  other  way.    The   judgment^reditor  allowed    this,  and  the  sale  was  post- 
poned, the  attachment    subsisting.    Snbseqnently^   another   creditor  brought  to* 
sale  the   same    property,   and   the  property  was  sold.    The  judgment-creditor, 
the  appellant  before  us,  now  seeks  to    attach  and  sell  other  property  belonging 
to  his  judgment-debtor,  and  both  Courts   have    held  that    he  is  not  at  liberty 
to  do  80^    inasmuch   as  his  attachment   of   the  property    Erst  attached  atiU 
si^bsists,  and    the    lands    are    subject    to    all    liatuliiy    under    his    decree^, 
and  that  he    must    therefore    proceed    against    tliese    lands    and    sell  them*, 
and    that    he    is    not    at    liberty    to    attach    and    sell    other    lands.    We 
think    that  the  finding   of   the   Lower   Courts  is  wrong.     We  have  not  beea 
shown  that  the  surplus    sale   proceeds  are    sufficient;^   supposing    the-    special 
appellant  to  have  priority  of    attachment,,   to  satisfy  the  whole  of  his  claim,  and 
it  ia  dear  from  the  ruling    inUnnopooma    Dassea   v.    Owtga  Narain  VauH\)i 
that  "  if  two  parties  attach   a  property    in    execution*    of  separate  decseeei,  and 
the  sale  of  the  property  takes  place    at    the   instance    of  the  decree-holder  who* 
■lade  the  second  attachment,  the    decree   of  the   decree-holder  who   made  the 
first  attachment  will  be  first   satisfied   from    the   sale   proceeds;    bnt  the  sale 
cannot  be  disturbed  if  such   decree-holder,^  instead    of  taking  his  money  out  of 
the  sale  proceeds,  put  up  the  rights  and    interests  of  his  debtor  in  the  property 
again  for  sale.'*    Now  in   this    case,    as  already  observed,  at  the  most  all  that 
ihe  special  appellant  could  claim  would  be    the  right  of  priority  to  be  satisfied 
oat  of  the  sale  proceeds  ;  we  have  not   been  shown   whether  the  sale  prooeeda 

*  Mteoenaneous  Special  Appeal,  No.  94  of  1872,  from  an  order  of  the  Judge  of 
Beerbiieenk^'  dated  the  16th  December  1871,  affirming  an  order  of  the  Subordinate 
Judge  of  that  district,  dated  the  22nd  of  May  1871. 

(1)2W.B.,297. 
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1872         would  be  sufficient  to  aatisfj   hia   decree^    and   it  Is  represented  to  nt  tbat  they 

iKali  Per-    ^^  nothing  like  sufficient ;  and  if  he  was  to  proceed  to  aell  the  property  wkioh 

BBAD  DuTT    ^^^  already  passed  by  sale    to  a   third   party,  the    sale  could  not  be  disinrbad. 

V*  We  think  therefore  that  the  judgment-creditor    was  perfectly  jnstifted  in  pio- 

Habombd     <^^^^^  against  any  other  property    of  his  judgment-debtor   and  we  do  not  see 

JowABva     how  thejadgment^lebtar  is  in  anyway    prejudiced    by  his  doing  so.    It  is  said 

JuMiiA  Kuan,  that  the  sadder  jnmma  of  the  property  attached    is  Rs.  16,000  ;  if  that  be  the 

case,  the  judgment-debtor  is   dearly    in    a    position   to   pay    his   just  debts, 

and  if  he  wants  to  avoid  Ibe  sale,  he  must  satisfy  the  decree. 

The  appeal   is   decreed  with     costs,   and    the  decision    of  the  Lower  Court 
reversed. 


Before  Mr.  Justice  Phear  anid  Mr.  Jiis/ice  Ainelie, 
Ja»^'^^  21       *     '^^^  QUEEN  v.  BHBBKOO  KALWAR,  alias  BHRK  8HA. 

Ctiminai  Froeechire  Code  {Ad  X  of  1872),  s.  425— Triol  of  Fact  of 
Unsoundness  of  Mind. 

The  facts  of  this  ease  appear  sufficiently  in  the  judgment  of 

FHBAii,  J. — In  this  case  the  prisoner  has  been  convicted  of  murder  and 
sentenced  to  death,  and  the  record  has  come  before  us  in  dne  course  for  the 
confirmation  of  that  sentence.  The  Judge  reports  that,  under  s,  271  of  the 
Criminal  Procedure  Code,  he  enquired  of  the  accused  wliether  he  wished  to 
appeal,  and  h^  signified  his  intention  of  not  doing  so. 

On  referring  to  the  record  we  find  at  the  outset  a  statement  written  by  the 
Judge  to  this  effect  t-^^  The  demeanour  of  the  accusfnl  when  called  on  to  plead 
to  the  charges  was  so  peouliar  tbat  I  entertained  doubts  as  to  his  sanity.  I 
therefore  thought  it  necessary  to  try  the  question  of  the  accused's  .unsomd- 
ness  of  mindi*'  The  Judge  then  states  that  he  took  the  evidence  of  the  Civil 
Burgeon,  and  ooncludes  in  these  words  : — **  On  the  evidence  of  the  Civil 
Surgeon,  [  cannot  hesitate  to  {pronounce  that  the  nccused  is  of  sound  mind 
and  capable  of  making  hia  defenoe."  Thereupon  the  trial  proceeded  before 
the  jury. 

S.  426  of  the  Criminal  Procedure  Code  enacts  that.  "  if  any  person 
committed  for  trialbefore  a  Court  of  Session  shall,  at  his  trial,  appear  to  the 
Court  to  be  of  unsound  mind  and  incapable  of  making  his  defence,  the  Court, 
shall,  in  the  first  instance,  try  the  fact  of  such  unsoundness  of  mind,  and  if 
satisfied  of  the  fact  shall  give  a  special  judgment  tbat  the  accused  person  is  of 
unsound  mind  and  incapable  of  making  hia  defence  ;  and  thereupoA  the  trial 

*  Criminal  Referred  Case,  No.  48  of  1873,  from  an  order  of  the  Additional 
Session  Judge  of  Howrah,  dated  the  8th  January  1873. 
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shall  be  postponed."  lb  appears  fio!us  from  the  use  of  the  words  "  in  the  first 
instance"  clear  that  the  Legislature  intended  the  trial  of  this  issue  of  insanity 
to  be  cqnsidered  as  part  oi,  the  trial  of  the  accused  person  before  the  Court ; 
and  then  we  find  upon  referring  back  to  s.  238  that "  all  trials  before  the 
Ooatt  of  Session  shall  be  eithor  by  jury,  or  conducted  with  the  aid  of  two 
or  more  assessors."  Here  the  trial  was  t  j  be  by  jury ;  and  reading  the  two 
sections  together,  we  think  that  the  preliminary  issue  which  the  Sessions 
Jadge  tried  ought  to  have  been  tried  by  the  jury,  and  not  by  himself 
personally, 

On  that  ground  we  think  that  the  whole  of  the  trial  has  been  vitiated,  and 
that  the  conviction  and  sentence  must  be  set  aside]and  a  new  trial  directed. 


1872 


Queen 

0. 

BnsBKoo 
Kalwab. 


Before  Mr,  Jiutiae  Macpherson. 

J.  F.  WATKINS  V.  RAJAH  BOHEBNBB  BULLUB. 

Act  Vlllof  18S9,  M.  280  ^Z^l-^Exetsution^SeheduU. 

The  defendant,  who  had  been  arrested  in  execution  of  &  decree,  applied  to 
the  High  Court,  under  Act  VIII  of  1859,  ss.  2S0  and  281,  for  his  discharge 
on  surrender  of  the  whole  of  his  property.  The  property  mentioned  in 
the  schedule  consisted  altogether  of  moveables. 

Mr.  Siohoe,  for  the  judgment-creditor,  objected  to  the  matter  being 
heard,  as  the  petition  did  n  )t  state  the  place  or  places  where  the  property 
mentioned  in  the  schedule  was  to  be  found. 

Mr.  Bonnerjee,  for  the  judgment-debtor,  contended  that  the  words  in  s. 
230,  '*  the  places  respectively  where  such  property  is  to  be  found,"  related 
to  immovcHftble  property,  and  not  to  personal  chattels.  The  property  in 
this  case  is  all  chattel  property,  and  must  be  presumed  to  be  at  the  place 
where  the  defendant  was  arretted.  The  objection  is  a  technical  one,  and 
the  defect,  if  defect  tihere  be,  is  not  £atal,  because  the  petitioner,  who  is 
present  in  Court,  may  be  examined,  and  the  locality  of  the  property  as- 
certained, without  sending  him  back  to  gaol. 

Macpherson.  J.— Persons  applying  for  the  bene  fit  of  ss.  280  and  281  must 
strictly  comply  with  the  requirements  of  those  sections.  8.  280  says,  that 
the  application  for  discharge  shall  contain  a  full  account  of  all  property  be. 
longing  to  the  applicant,  "  and  of  the  places  respectively  w  here  such  pro- 
perty is  to  be  found."  In  th3  present  instanca,  the  applicant  has  not  stated 
where  the  property  which  he  declares  belongs  to  himis  to  be  found.  This 
is  a  most  snbstantiaJ  defect  in  the  application  :  for  the  judgment-creditor 
is  entitled  to  the  eariiest  information  as  to  where  the  property  is  to  befound^ 
80  that  he  may  attach  k  at  onee  if  he  wishes  to  do  so.  The  objection  taken 
is  a  fatal  one,  and  the  application  for  discharge  must  be  refused. . 


1873 
January  18. 
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Before  Mr,  Jttstice  Maqpherson, 
1871 
Jamary  16.       GO  BIND  OHUNDBR  MJTT  v.  KHBBOD£  CHUNI«B  MITTEB. 


Act  VIII  oflS59^  t.  239^50r9M«  afproMbUavy  Order  by  affiam^  U  to  Wal 

of  Dw^Utng'houBe. 

Tbib  was  an  application  by  Mr.  Woodroffe,on  behalf  of  tbe  p]aintiS«f <Mr  the 
appointment  of  a  manager,  under  a.  2i3  j^f  Act  VILI  of  1859,  to  get  in  certain , 
moneys  of  the  defendant  alleged  to  have  been  attached  by  the  plaintiff  in 
the  hands  of  one  Panchannn  Mitter.  It  appeared  on  the  affidayits  that  the 
prohibitory  order  attaching  the  i^f^id  moneys  had  been  served  on  Puncha- 
nun  Mitter  by  affixing  the  same  to  the  wall  of  his  dwelling-honse. 

Mr.  Evans,  for  Panchanum  Mitter,  oontetded.  that  there  was  no  binding* 
attachment. 

Macphbh80n„J.,  refused  the  application  with  costs,  on  the  ground  tha^ 
there  was  no  binding  attaohmenfc,inasmuch  as  the  order  had  not  been  served 
by  delivery,orby  registered  letter,  as  provided  by  s.  239  of  Act  VIII  of  1858, 


Before  Mr.  Justice  Kemp  and  Mr.  JusHco  Ghoer, 

1872        BHOOBUN  MOHUN  MONDUL  akd  another  (Jitdgmikt-debtoks)  r. 
Juhf  17.  NOBIN  CHUNDER  BULLUB  (Decreb-Holdeb).* 

Act  FIZJo/ 1859,  <.  200 — Decree  for  the  Performance  of  a  particular  act  6y 
the  Jtidgment'dehtor — Execution* 

One  Nobin  Chunder  BuUub  had  obtained  a  decree  that  *  the  'defend- 
ants do,  within  six  weeks  after  service  upon  them  of  this  decree,  remove 
the  obstruction  and  re-open  the  pathway  or  lane  leading  from  the 
north- west  end  o£  the  plaintiffs  house  northwards  ^'to  a  public  road^  as 
the  same  existed  before  the  commencement  of  the  suit,  and  as  des^ 
cribed  in  the  plaint.*'  The  decree-holder  made  several  attempts  to  execute 
this  decree,  and,  was  on  each  occasion,  met  with  objections  by  the  jndg. 
ment-debtors.  In  April  1872,  the  MoonsifE  ordered  the  Ameen  to  execute 
the  decree  by  causing  the  obstruction  to  be  removed.  Against  this  order 
the  judgment-debtors  appealed  to  the  District  Judg«u  V^o,  on  the  2^th  of 
April,  upheld  the  Moonsiff  s  order* 

*  Miscellaneous  Special  Appeal,  No.  133  of  1872,  from  an  order  of  tbe 
Judge  of  the  24-Perguiinahs,  dated  the  26th  Ap^l  1872.  affinniiftg  an  order 
of  the  Moonsiff  of  that  district,  dated  tk«  8th  April  1872« 
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The  jadgnient-debtors  appealed  to  the  High  Conrt. 


Baboo  ffem  Chunder  Bannerjte  for  the  appellaots.— Tho  decree  which  is 
soQght  to  be  eiecuied  oommuidm  the  defendant  to  do  a  particular  act  within 
a  specified  time.  The  mode  of  execution  of  each  a  decree  is  provided 
for  by  8.  200  of  Act  YIII  of  1860.  VThen  the  decree  is  not  for  delirery  of 
a  specific  moveable,  it  can  only  be  executed  by  imprtsoument  of  the  debton 
or  by  attachment  of  his  property,  or  by  both. 
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Babeo  KM  Mohum  Jhn  for  the  respondent's.  200  of  Act  TUI  of 
1669  does  not  a^ly  to  cases  of  this  kind.  Where  it  is  in  the  power  of  the 
Court  to  carry  out  the  terms  of  a  particular  decree,  the  aHamative  mode  of 
exeonthm  by  attaehmeat  of  the  property  and  imprisonment  of  the  debtor 
is  not  be  resorted  to.  The  words  "  particular  act*'  in  s.  200  mean  such 
act  as  the  Courtis  unable  to  have  performed  without  the  aid  of  the  judgment- 
debtor.  In  the  present  case  it  is  possible  for  the  Court  to  have  the 
ofibtruction  removed  without  the  aid  of  the  judgment-debtor. 

The  appellant  was  not  called  npon  to  reply. 

The  judgment  of  the  Conrt  was  delivered  by 

Kemp,  J. — In  this  case  the  'judgment-debtors  are  the  appellants.  It 
appears  that  in  Cheyt  1276  (March  and  April  1870),  a  suit  was  brought 
by  the  vendor  of  the  plaintiff  to  remove  certain  obstructions  in  a  pathway  I 
these  obstructions  being  described  in  the  plaint  as  a  wall  running  east  and 
west,  the  foundation  of  a  wall  running  north  and  south,  and  the  closing  of  a 
pocca  dimin.  The  psthwsy  is  described  as  being  60  hmth9  m  length,  ud 
4  haih»  in  breadth.  The  plaintiff  obtained  a  decree,  and  it  is  this  decree  which 
we  have  to  oonstrtte  and  execute.  The  decree  is  to  the  following  effect 
(readi).  GUiis  decree  of  the  Court  is  therefore  a  decree  for  the  per- 
formanoa  of  a  partioular  act  on  the  part  of  the  defendants.  Such  a  decree 
therefore  must  be  executed  under  the  provisions  of  s.  200  of  the  Civil 
Prooednre  Code*  which  enacts  that,  '*  if  the  decree  be  for  any  specific  move« 
able,  or  for  the  performance  of  any  contract,  or  for  the  performance  of  any 
other  particular  act^  it  shall  be  enforced  by  the  seizure,  if  practicable,  of  the 
specific  mofeable  and  the  delivery  thereof  to  the  party  to  whom  it  shall  have 
been  adjudged,"  or  as  in  this  case  where  the  decree  has  been  for  the  'perform- 
ance of  a  particular  act,  ''by  the  imprisonment  of  the  party  against  whom 
the  deciee  is  made,  or  by  attaching  his  property,  and  keeping  the  same  under 
attaehmeat  until  further  order  of  the  Court,  or  by  both  imprisonment  and 
attachment  if.neoessary."  The  lower  Appellate  Court  in  its  judgment  sayst 
that  the  judgment-debtor  has  for  months  been  able  to  keep  the  docree-holder 
out  of  his  rights  by  trying  every  manoeuvre  possible  in  the  execution  depart- 
ment.   The  Jud^e   then  goet  on  to  say  that  the  case  has  been  before  his  pre* 
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decessor  twice  on  appeal,  and  thafc,  on  both  oocaeiono,  the  order  of  the  first 
'  Court  was  upheld.  He  then  animadverta  on  the  oondact  of  the  pleader  who 
appeared  before  him,  and  of  the  Amaen  df*pnted  to  execote  the  decree,  and  he 
then  states  that  the  objections  of  the  debtor  had  been  f  ally  oonsldared  by  hia 
predecessor,  and  that  the  appeal  mnst  be  diamitsed  with  coats. 

In  special  appeal  it  is  contended  that  the  decree  simply  ordered  the  par  • 
formanoe  of  a  particalar  act  by  the  defendant,  and  thit  the  Courts  below  had 
no  authority  uder  the  decree,  and  the  Procedure  Code,  to  order  the  destmc- 
tion  of  the  building  by  the  Nasir  of  the  Court. 

We  think  that  this  objection  must  prevaiL  Under  the  section  the  only  way 
in  which  this  decree  ran  be  executed  is,  as  already  obaenred,  by  the  iroprioon- 
ni«mt  of  the  party  a^inst  whom  the  decree  is  made,  or  by  MmMng  his  pro. 
perty,  or  by  both  imprisonment  and  attachment  of  property^  if  necessary. 

1*he  order  of  the  Judge  must  therefore  be  reversed,  and  this  appeal  decreed 
but  without  costs. 


1873 
Jan.  17. 


Before  Mr.  Juetice  Fhear  and  Mr.  Justice  Ainslie. 

In  tuk  matter  or  the  Pktition  of  EAMKISHORE  SBIN.» 

CriminalFrocedureCode  (Act  XXV  of  1861  ),  «s.  183  <Cr  184— Tiwe  for 
AppearoAce  of  FsTBon  againet  tohom  Trodamation  issued'^  Appearance 
after  Timefijo^^^o^fUccUioi^c^fterappearaahce, 


The  Magistrate  of  Matdah  had  igsned  a  warrant  of  arrest  upon  a  ehai^go  of 
foi^ery  against  the  petitioner  Which  proved  infmotnous.  On  the  8th  Moveaiber» 
the  Magistrate  issued  a  proclamation  under  s.  188  of  tiie  Crhninal  Procedure 
Code  for  his  appearance  on  .the  iOth  December,  and  at  the  same  time  attached 
his  property  under  s,  184.  The  proclamation  was  read  at  Khurba.  at  which 
place  the  petitioner  did  not  reside ;  he  surrendered,  however,  on  the  19th 
December.  He  was  tlien  committed  to  hcfiut,  and  remanded  from  time  to  time 
Without  further  evidence  being  adduced  in  support  of  the  charge  against  him. 
On  appeal  the  High  Court,  on  tho  37th  April,  annulled  the  last  .order  of  remand* 
declaring  that  "  there  was  not  any  evidence  taken  which  could  be  made  the 
foundation  of  a  charge,"  and  the  petitioner  was  accordingly  discharged  on  the 
18th  May.  He  then  applied  to  the  Magistrate  for  the  removal  of  the  order 
of  attachment  against  his  property,  but  bis  application  was  refused,  and  the 
attached  property  declared  to  be  at  the  disposal  of  Government.  The  present 
appeal  was  then  brought*  The  facts  ctf  the  case  appear  folly  in  tho  judgment 
of  ?'h<;ar,  J., 

*  MiaoeUaaeous  Cnminal  Coie,  Ko^  22'J  of  1872. 
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Mr.  Woodroffs  (with  him  Baboo  Ishur  Ohtinder  ChueherhuHy)  for  the  peti-         187S 
tioner  coiitended,that  there  wag  no  legal  evidence  of  his  having  absconded  or       Tn  thb 
concealed  himself  for  the  purpose  of  avoiding  the  service  of  the  warrant,  and     mattib  of 
even  if  there  was,  it  did  not  appear  that  the  Blagistrate  h  ad  satisfied  him- ^hb  PETmoM 
selfthat  such  was  the  fact,— see  Shewdyal  Sing  v^OribanSing  (l).    The  jj^^^^^jbin. 
proceedings  show  that,if  there  was  any  service.it  Was  in  a  village  other  than 
that  in  which  the  accused  resided.    The  proclamation  was  made  neither  in 
the  proper  place>  nor  with  the  formalities  required  by  s.  183  of  the  Criminal 
Procedure  Code,    fiven  if  the  proclamation  had  been  duly  made,  sufficient 
time  was  not  given  to   the  accused  for  appeanuice  ;  the  thirty  days  must 
count  from  the  time  when  the  proclamation  was  notified,  and  not  ^m  the 
date  of  issue  of  the  order.    Moreover,  the  whole  procedure  provided  by  s» 
183  being  simply  to  obtain  the  attendance  of  the  accused,  in  whatever  way 
the  thirty  days  are  to  be  counted ,  the    petitioner  having  surendered,  the 
procedure  could  *no  longer  be  put  in  force — In  the  matter  of  ^e  Petition  of 
JhundooSing  (2).  Nor  order  having  been  made  putting  the  property  at  the 
disposal  of  Government  at  the  time  when  the  proclamation  was  made,  the 
subsequent  order  was  illegal.    Lastly,  the  magistrate  ought  to  have  taken 
evidence  before  attaching  the  property — Queen  v.  Abdul  Si^or  (3). 

Baboo  Juggodanund  Mookerjee,  the  JuniorOovemntent  Pleader  on  behalf 
of  GU>vernment,contended  that  the  Court  ought  net  to  interfere.  The  peti* 
(ioner  should  have  applied  under  s»  185  of  the  Criminal  Procedure  Code  for 
the  restoration  of  his  property. 

The  judgment  of  the  Court  was  delivered  by. 

PUBAR,  J.— It  appears  to  me  that  the  matter  brought  before  us  on  this 
petition  has  been  a  most  unfortunate  one  at  every  stage^  Irregularity  is 
apparent   on  the  proceedings  at  almost  every  step  in  the  case. 

In  April  1871,  the  Magistrate  of  Maldah,  after  taking  the  deposition  of 
one  fleera  Lall  Dass,  issued  a  warrant  of  arrest,  upon  a  charge  of  forgery* 
against  five  persons,  including  Ramkishore  Sein,  the  present  petitioner.This 
warrant  was  inf ructuous ;  and  on  8th  November,  six  months  afterwards,tho 
Police  officer  charged  with  its  execUtion,made  a  deposition  before  the  Magis- 
trate, upon  which  the  Magistrate  passed  this  order :— "  It  is  ordered  under 
Bs.  183  and  184  of  Act  VIII  of  1869  that  proclamation  be  issued  calling  on 
these  five  persons  above-mentioned  tD  appear  in  my  Court  on  or  before  l8th 
December  1871,  and  that  all  their  moveable  and  immoveable  property  bo 
attached  under  s.  184.'  On  the  same  day,  a  proclamation  was  drawn  up  by 
the  mohurrir  of  the  Court,  and  signed  by  the  Magistrate,  requiring  Ram- 
kishore Sein  amongst  others  to  appear  in  the  Magistrate's  Court  on  the  10th 

(I)  6  W-  R.,  Cr.  H  ,  73.        (2;  5  W.  R-,  Cn  R.;  8.        (3)  3  W.  R.,  Cr.  R.,  35, 
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1873        December.    There  is  an  endorsement  on  the  proclamation  to  this  effect . — 

«•  This  proclamation  is   forwarded  to  the  Police  officer  of  division  KhnrbA 

mawer'^op  ^^^  service."  This  is  dated  the  10th  November  1871,  and  signed"  Kally  Dasa 
TUB  Petition  Biswas,  Court  sub-inspector."  Then  comes  a  second  endorsement :— "  For 
KisHo^B  SBi.t  "^ft^^ed  to  head  constable  Tincowry  Khan  for  service.  Dated  18th  November 
1871.  signed  Madhub  Ohunder  Sanyal,  head  constable,  station  Khurba."  A 
third  endorsment  is  received  in  the  mofussil  on  the  14th  November  1871, 
Signed  A.  Woodeen,  he»»d  constable.  A  fourth  endorsement  runs  thus  :— 
Honored  Sir,— On  receipt  of  this  proclamation,  your  humble  servant  pro- 
^.ccded  to  the  spot,  affixed  the  duplicate  at  a  conspicuous  place,  and  in- 
formed the  heirs  of  the  defendants.  The  three  kyfev48  of  the  neighbours 
regarding  the  same  are  herewith  submitted.  Dated  the  23rd  November 
1871,  signed  by  Tincowry  Khan,  head  constable,  station  Khurba."  Tho 
fifth,  and  I  believe  last,  endorsement  is  :— "  Honored  Sir, — I  bog  to  submit 
tho  a cocmpanying papers  sent  in  by  head  constable,  Tincowry  Khan,  signed 
Madhub  Ohunder  Sanyal,  head  constable." 

This  somewhat  ramarkable  set  of  endorsements  constitutes  all  the  existing 
evidence  relative  to  the  fact  of  publication  of  the  proclamation.  It  refers,  as 
far  as  I  can  gather,  to  publication  at  Khurba  only,  and  is  silent  as  to  any  sort 
of  publication  at  Kaipore,the  place  were  the  petitioner  resides,  and  the  place 
to  which  the  proclamation  itself  described  him  as  belonging. 
The  petitioner  did  not  surrender  himself  before  the  10th  December.  But 
ho  did  in  fact  surrender  himself , together  with  two  others  of  the  five  accus- 
ed personsjor  the  19th  December.  He  was  the  n  committed  to  hajut  After- 
wards, from  time  to  time,the  petitioner  was  brought  up  before  the  Magis- 
trate and  as  often  remanded,  although  no  evidence  had  been  taken  since  cho 
date  on  which  the  Magistrate  originally  issued  the  warrant  of  arrest.  And 
this  continued  until  the  27th  April  1 872,  when  the  petitioner  and  tho 
two  other  prisoners  applied  to  thelligh  Court  for  relief.  A  Tivision  Bench 
consisting  of  the  Chief  Justiee  and  Ainslie,  J.,  heard  the  matter,  and  tho 
Chief  Justice,  in  giving  judgment,  stated  :— "  There  was  not  any  evidence 
taken  which  could  be  made  the  foundation  of  a  charge  ;and  the  Magistrate 
appears  to  have  been  influenced  in  the  course  which  he  took  by  the  expec- 
tation that,  after  some  time  and  by  dint  of  enquiry,  some  evidence  might 
be  obtained."  The  High  Court,  therefore,  made  the  order  that  the  last 
order  of  remand,  namely,  that  of  the  26th  February,  should  be  annuiled. 
The  consequence  of  this  order  was,  I  believe,  that  the  petitioner  and  the 
others  were  discharged  on  the  I8th  May. 

In  the  July  following,  the  petitioner  applied  to  the  Magistrate  to  bsv^ 
the  order  of  attachment,  which  had  been  put  upon  his  property  simulta- 
neously with  the  issue  of  she  proclamotion  on  the  8th  November, 
removed.  On  that  application  the  Magistrate  said  ; — "  Under  all 
thoise  circumstances  I  see  no  reason  why  the  provision  of  t  ho  law  as 
.to  this  attached  property,  being  at  the  disposal  of  Government,  should 
not  be  carried  out,  and  1  order  accordingly." 


Digitized  byLjOOQlC 


18T3 


VOL.  X.]  APPENDIX.  ^^ 

It  thus  appears  tbat,    while  the    petitioner  is  a  free  man,    with  no    charge  in 
fact  hanging    over    his  head,   simply    beoauBe,  as  the  Chief  Justice    phrased  it,       -^^  ^g 
no    evidence  has  been  found  to  support  the   original  charge  m ado    against  hitn,      matter  of 
yet  as    much  of    his  property  as    oonld  be  got    at  by  the  Magistrate  is,    by  au  "^"^  PRTinoN 
order    passed  by  the    Magistrate  since  the  petitioner's  own  release,    forfeited  to  KisHotESEm. 
Government.    It  seems  to  me  that  this  certainly    is  a  startling  state  of  things 
to  say  the  least,  and    very  strong    grounds  are  needed  in    mj  judgment  to  prove 
that  it  is  right. 

m 

The  Government  pleader  has  nrged  upon  ns  that  we  should  not  at  this 
stage  interfere  in  the  matter,  because  it  is  still  open  to  the  petitioner  to  npply 
under  s.  185  of  the  Criminal  Procedure  Code  to  have  the  property  restored 
to  him.  But  as  far  as  I  understand  the  proceodings  which  have  been  taken, 
the  application  which  he  made  in  July  last  to  the  Magistrate,  was  in  fact  an^ 
application  to  have  the  benefit  of  the  provisions  of  that  very  sec  tion,  and  that" 
application  has  been  refused. 

Now,  on  turning  back  to  the  commencement  of  tiiese  proceedings,  I  may 
take  it  as  being  at  this  time  beyond  contest  that,  in.  order  to  lay  a  sn£ficient 
foundation  for  the  issue  of  a  proclamation  under  s.  I88»  and  the  accompanying 
order  of  attachment  under  s.  184,  the  Magistrate  must,  upon  some  sufficient 
materials,  find  judicially  (that  is,  by  an.  exercise  of  judicial  (.discretion  applied  to 
the  consideration  of  that  material)  that  the  person  against  whom  the  procla- 
mation is  to  be  issued  had  absconded  or  concealed  himself^for  the  purpose  of 
avoiding  the  service  of  the  warrant  of  arrest  previously  issued  against  him. 
But  in  this  case,  according  to  the  record  which  has  been  sent  up  to  us,  the 
Magistrate  ordered  the  proclamatiou  to  issue  without  having  previously  come 
to  any  such  finding  at  all.  We  have  in  the  official,  copy  of  documents  laid.bef(^ 
us  merely  a  deposition  of  a  certain  Mohima  Chunder  .Ghose,  Court  inspector, . 
followed  immediately  on  the  same  pajper  by  this  order  : — '*  It  is  ordered  under 
ss.  183  and  184  of  Act  YIII  of  1869  that  {Proclamation  be  issued  calling  on. 
these  five  persons  above-mentioned  (that  is,  I  suppose  mentioned  in  the  deposit 
tion)  to  appear  in  my  Court  on  or  before,  &o"  It  was  distinctly  held  by 
tioTmanJ,,  in  Shewdyal  Sing T.  Qriban  Sing  (i),  that,  "before  the  ' Magistrate 
can  issue  the  written  proclamation  under  s.  183,  and  order  the  attachment  of 
the  property  of  an  accused  party  who  cannot  be  found,  he  must  be  satisfied  that 
such  person  is  absconding  or  concealing  himself  for  the  purpose  of  avoiding  the  • 
service  of  the  warrant.  The  Magistrate  should  have  recorded  in  his  pvoeeed- 
ings  whether  or  not  he  was  sa  satisfied."  I  entirely  take  this  view,  and  I 
think  that,  until  the  Magistrate  had  judicially  found  as  a  fact  upon  sufficient 
information  that  the  person  against  whom  the  proclamation  is  to  issue  had 
absconded  or  concealed  himself  for  the  purpose  of  avoiding  appreheusion  nndsr 
the  warrant,  he  had  no  authority  to  issue  that  proclamation.  Not  only  is  it 
the  case  that  no  such  finding  appears  to  have  been  come  to   by    the   Magistrate- 

{!)6W.  K.,Cr.,  73. 
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1873         80    far  as  this  record  speakfi,    but  it  seems  to   me   that   the  depositioii  of  ibe 

'  Court   inspector,    if  sti^tched  to    the  utmost,  could  not    possibly    in  reason  bo 

MArrBaoF     ™*^®  *^®   ground  of  a   oouclusion  that    Ramkishore    Sein  was    in  fact  evading 

TUB  PsrmoN  the   service  of   the  warrant.     And   the    recital    with   which    the    proclamatiofi 

OF  Bam-       commences,  assuming  that  it  might  properly    be  taken  as  evidence  of  .the  formal 

**®"°^'^"''' finding  of  the    Magistrate,   does    not    carry  the    matter   further,    for  it  merely 

says ;— "  Whereas  it  has  appeared  fi-om  the  deposition  on    oath    of    the    head 

constable    Baboo    Mohima   Chunder    that    the  above-named  defendants  have 

absconded,  this  proclamation  is  issued,  Ac.,"  and  it  stops  short  of  stating  that 

*         the  persons  named    had  absconded  for    the    purpose    of   evading  the  Magin- 

trate's  warrant. 


Thus,  it  appears  to  me  that  in  this  cose  the  whole  foundation  for  the 
attachment  and  confiscation  of  the  property  fails.  It  is,  therefore,  not,  strictly 
speaking,  necessary  that  I  should  express  an  opinion  on  the  ot^er  points  which 
have  been  mooted  in  this  application.  I  think,  however,  it  is  right  that  I 
should  throw  out  as  my  own  opinion  that  the  period  of  30  days,  which  is  pre- 
Borfbed  in  s.  183  as  the  minimum  period  within  which  the  person  is  to  be  re- 
qaired  by  the  proclamation  to  appear,  was  intended  by  the  Legislature  to  run 
from  the  date  on  which  the  pnblioatioa  in  the  mode  prescribed  by  the  same 
section  should  be  effected,  namely,  by  reading  the  {MXMlamation  publicly  in 
some  conspicuous  place  of  the  town  or  village  in  which  such  person  usually 
resides,  and  by  affixing  it  on  some  conspicuous  part  of  the  ordinary  place  of 
abode  of  such  person,  or  on  some  oonspiouoas  place  of  such  town  or  village. 
If  this  view  be  correct,  then,  inasmuch  as  we  have  certainly  no  evidence  at  all 
in  this  case  as  to  when  the  proclamation  was  read  in  the  town  or  village  of  fiai- 
pore,  where,  according  to  the  proclamation  itself,  tho  petitioner  usoally  resided, 
or  when  it  was  affixed  on  some  conspicuous  part  of  his  ordinary  place  of  abode 
it  would  be  impossible  for  us  to  infer  that  he  did  not,  by  coming  in  on  the 
19th  December,  come  in  within  30  days  from  tho  date  of  publication  of  the 
proclamation  if  duly  effected  in  that  manner,  t.  e.,  within  the  30  days  as  limited 
by  the  Act.  The  Magistrate  seems  to  think  that  the  30  days  should  be 
counted  from  the  date  of  issuing  the  proclamation.  If  this  were  so,  then  as 
Mr.  Woodroffe  very  rightly  pointed  out,  the  proclamation  might  get  into  the 
bands  of  some  subordinate  Court  officer,  or,  even  going  further  than  this,  into 
the  hands  of  some  local  officer  for  the  purpose  of  being  published  according  to 
the  terms  of  s.  183,  and  yet  might  not  in  faot  become  published  at  all  within 
the  period  of  30 days.  It  is  manifest  that  even  such  a  delay  as  has  undoubtedly 
occurred  In  this  case,  namely,  the  delay  involved  in  tho  fact  that  the  pro* 
clamation  was  not  published  anywhere  according  to  the  endorsed  returns  until 
some  day  between  the  14th  and  23rd  November,  might  be  a  very  serious  dimi- 
nuti(m  of  the  period  of  30  days,  so  far  as  regards  the  opportunity  for  learning 
of  the  proclamation  and  returning,  which  the  Legislature  professed  to  afford  to 
the  absconding  pei'son. 

I  will  further  add  that  the  inclination  of  my  opinion  is  that  the  deoUratioA 
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of  forfeltnre  directed  to  be  made  io  8.  184  wm  intended  to  be  in  fnrtherance  187? 

of  a  matter  of  proeedore,  and  not  timply  as  a   mode  of  punishment  for  con-        ' 
tempt  of  process ;  and  in  this  view   I   think  that,  if  it  is  not  made  before  the     hatter  of 
person  affected  by  the  pr^lamation  has  come  |in,   or  has  been  bronght  in,  it  ™*  Petition 
ought  (not  be  made  at  all.    Because  by  that  time  its  purpose  has  been  effected,  ^jsh^hb  Sein. 
though   even  possibly   by   other  means   than  that  of  the  process  which   was 
evaded. 

It  certainly  dOes  seem  'to  me  that  it  was  a  harsh  proceeding  on  the  part 
of  the  Magistrate  to  take  the  opportonity  afforded  to  him  by  the  application 
made  by  the  petitioner  in  July  for  the  release  of  his  property,  for  passing,  long 
after  all  real  occasion  for  it  had  gone  by,  that  order  of  forfeiture  which  had  noc 
been  made  before  dm*ing  the  time  when  it  possibly  might  hare  been  expected 
to  serve  some  purpose. 

What  is  the  meaning  of  the  proceeding  by  which  th^  Magistrate  bound  th(^ 
petitioner,  on  the  occasion  of  his  making  this  application  in  his  own  beh<ilf,  by  • 
recognizance  to  appear  &om  time,  to  time  I  have  not  yet  been  able  to  nnder^' 
stand.  On  the  face  of  it,  the  recognizance  does  not  bind  him  to  meet  any 
criminal  charge,  and  the  €oyemment  pleader  is  unable  to  say  whether  in  fac> 
at  that  time  any  criminal  ohai*ge  had  been  preferred  against  him  or  not.  The 
papers  which  are  before  ns  onght  to  cnniaiQ  all  that  is  pending  in  ^e  Magis* 
trato's  Court  upon  this  matter,  and  they  do  not  disclose  a  trace  of  any  othef 
criminal  charge  haying  been  made  against  the  petitioner  than  that  which  w>  s 
made  in  April  1871,  and  wliich  had  fallen  to  the  ground  in  consequence  of  the 
order  passed  by  this  Court  in  April  1872,  and  the  petitioner's  subsequent 
release  from  custody.  It  seems  to  me  very  clear,  however,  that  the  attachment 
and  order  under  s.  184  have  been  nuide  without  sufficient  ground  in  law,  and 
must  be  set  aside. 

I  regeret  very  much  that  the  proceedings  should  have  shown  a  continued 
Series  of  irregularities  {such  as  they  certainly  do  show,  because  I  cannot  avoid 
perceiving  that  these  are  likely  to  be  intorpreted  as  indicative  of  personal  feel- 
ing in  an  officer,  who  ought  to  be  looked  upon  by  all,  and  who  no  doubtft  is^  fk«o 
from  any  such  bias. 

AiNSLix,  J.— I  think  that  the  order  'of  forfeiture  and  attachment  of  tho 
property  in  this  case  ought  to  be  set  aside  on  the  ground  that  it  has  not  been 
shown  that  the  petitioner  failed  to  attend  within  30  days  of  the  service  of  the 
proclamation  issued  by  the  Magistrate  under  s.  183.  The  procedure  laid 
down  in  s.  183  by  publiclly  reading  the  proclamation  in  some  conspicuous 
place  of  the  town  or  village  in  which  the  accused  person  usually  resides,  and 
by  affixing  |it  on  a  conspicuous  part  of  Ithe  ordinary  place  of  abode  of  such 
person,  or  on  some  conspicuous  place  of  such  town  or  village,  seems  to  me 
to  indicate  that  it  was  the  intention  of  the  Legislature  that  the  accused  person 
should  have  the  means  of  deriving  information  through  his  family  or  friends 
^r  in  some  other  .indirect  way,  when  the  warrant  or  tbe  direot  order  to  attead 
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1873  the  Conrfe  cannot  be  served  apon  him  ;  and  that  the  LegisUtare  has  disdnetly 

determfaed  what  shall    be  considered  a  aaffiotent  time  to  allow  such    indirect 

MATTER  OF  ^^^^^  ^  reach  him  and  for  him  to  attend  the  Ooart  in  conseqaesce  of  that 
THB  Petition  notice,  that  time  being  30  days.  Unless  this  was  the  intention  of  the  Legis- 
OF  Ram-  laturp,  it  may  very  well  happen  that  the  accused  person  should  really  have  no 
'  reason  to  suppose  that  sny  proclamation  was  being  issued.  In  this  very  case 
I  find  that,  from  the  issue  of  the  warrsnt  to  the  issue  of  the  proclamation,  a 
very  long  period  expired.  If  the  proclamation  had  followed  immediately  on 
the  return  to  the  warrant  to  the  effect  that  the  accused  person  had  absconded, 
t  might  be  taken  as  one  continuing  proceeding  for  securing  the  attendance  of 
'he  accused.  But  when  a  long  interval  is  id  lowed  to  elapse  between  the 
^etumto  the  warrant  and  the  issue  of  the  proclamation.  I,  for  my  own  part 
ijannot  see  how  the  accused  person,  who  may  have  gone  to  a  considerable 
distance  at  that  time,  is  to  be  supposed  to  know  that  the  proceedings  have 
suddenly  been  revived  against  him.  In  this  case  the  petitioner  surrendered 
on  the  19th  December,  and  we  do  not  know  on  what  date  between  the  14th 
and  the  23rd  November  the  service  of  the  proclamation  was  effected ;  and  I 
do  not  think  that  we  should  be  justified  in  assuming  that  the  petitioner  was  not 
within  30  days  of  the  issue  of  the  proclamation  when  he  put  in  his  appearance 
on  the  19th  December.  It  must  be  understood  that  I  have  no  intention  te 
express  dissent  from  any  of  the  remarka  made  by']my  learned  ool league  in  this 
case,  but  I  think  it  is  quite  saffioient  for  me  to>  put  the  order  we  propose  to 
make  «pon  the  ground  whkh  I  have  indicated. 


Bejore Mr.  Juste*  Kemp  and  U*", Justice  Fontifix, 

In  the  mattbr  of  thb  Petition  of  J.  P.  WISE  and  another.* 

•E»\^*^fto.      ^^9^  Courts*  ic^  (24  &  26  Victy  c.  104).  «.  15— Oiawn  over-valued  for  purpose 
Feb,  2o« 
■  Qfg,iving  Jurisdiction, 

The  petitioners  brought  a  suit  under  s.  15^  Act  XIV  of  1859,  in  the  Court 
of  the  Subordinate  Judge  of  Dacca.  The  defendant  pleaded  that  the  Judga 
had  no  jurisdiction^  inasmuch  as,  if  the  suit  had  been  properly  valued,  it  was 
one  cognizable  by  (the  Munsif.  The  Subordinate  Judge  found  that  the  value 
of  the  property  did  not  exceed  Bs.  6001,  and  that  the  plaintiffs  "  had  over- 
estimated the  valuo  of  the  claim  in  order  to  exceed  the  juHsdictiou ;"  but 
instead  of  returning  the  plaint^  he  proceeded  to  try  the  case  oik  its  merits,  and 
dismissed  the  suit. 

On  the  81st  August  1A72,  Mr,  Woodroffe,  on  behalf  of  the  plaintiffst 
obtained  a  rule  calling  on  the  defendants  to  show  'cause  wh^  this  judgment 
should  not  beset  aside  as  passed  without  jOiisdiction. 

•  Rule  Na  649  of  1872 
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Mr.  Woodi'offe  (with  hin  Mr.  0.    Gregory    and  Baboos  Bomesh   Cjpundir        1873 
MUier  and  Nullit    Ch/widerSen)   for  the  plaintiffs  urged,  in  support  of  the       j^  ^^^ 
rule,  that  the  Subordinate  Judge  had  no  jurisdiction,  he  having  found  that     mattrr  of 
the  suit  had  been  over-valned  for  the  purpose  of  ousting  the  jurisdiction  of  ''M"  ^JT^** 
thoKnn^ii-'Bonomally  Navrn  T,  Campbell    (1).    After    such   finding, the  ^' 
8 abordin  a  t  Judge  ought  to  have  dismised  the  su  it  instead  of   proceeding 
to  determine  the  case  on  the  merits. 

Mr.  If.  3f.G^50  (with  him    Bshoon  Snienath  Dosb,  Rcuh  Behanj  Ohose, 
Shushee  Bhoosun  Sen,  and  Orija  Sunhur  Mozoomdar)  for  the  defendants  was 
not  called  upon. 

The  judgment  of  the  court  was  delivered  by. 

Kbhp,  J. — We  think  this  is  a  case  on  which  we  ought  not  to  exercise  the 
powers  vested  in  us  by  s.  15  of  24  &  25  Vict.,  c.  104.  (His  Loraships,  after 
stating  the  facts,  cootiuued.} — Mr.  Wise,  who  chose  his  own  tribunal,  now 
iuvoues  the  aid  of  this  Uourt  under  the  special  powers  vested  in  it  by  s.l  5  of 
24  &  25  Yict.yC  104, to  set  acide  the  decrc  passed  against  him  on  a  technical 
gromid.  We  think,  as  already  stated,  that  this  is  not  a  case  in  which  we 
ought  to  exercise  those  powers.  The  rule  is  discharged  with  costs. 


Be j ore  )£r.  JiisticsKemp  and  Mr.  Justice ^   'Bontifcse. 

1873 
In  thk  matteb  of  RAMSOODER  B AKDOPADIIYA.*  February  6. 


Bengal  Act  III  of  1870— Dtcrcc  iraneferred  to  tke^fwmfa  Court  forExecution 

Kamm^lL  BaHrvi  brought  a  suit  againstlshwar  Barrui  and  ancther,  in  the  See  also 
Court  of  the  Deputy  Collector  of  Gorbetta,for  recovery  of  Rs.  75, 'or  arrears  1^  ^  L  R  216. 
of  rent  for  theyoars  1271^  (1866;,  1274  (I867),and  1275  (1868),  and  obtained 
anacparie  decree  on  the  l8Lh  March  1869.  On  the  12th  October  1871, 
Kamraal  Barrui  anpliei  to  the  Munsif  for,  and  sued  out  execution  of  h  is 
decree.  On  the  4th  January  1872,  Kamsoonder  Baudopadhya  applied  to  the 
Deputy  Collector  of  Gorbetta  for  review  of  his  judgment.  The  Deputy 
Collector  admitted  the  review,  and  dismissed  the  plaintiff's  suit.  On  appeal 
the  Judge  held  that  the  Deputy  Collector  had  no  jurisdiction  to  entertain 
the  application  for  review  or  to  hear  the  case,  the  decree  having  been 
transferred  under  Bengal  Act  HI  of  1870  to  the  Munsif  for  execution.  Ho 
accordingly  reversed  the  judgment  of  the  Deputy    Collector. 

Baboo  Greeshchunder  Mookerjee  for  Ramsoonder  Bandopadhya  moved 
the  High  Court  (Kemp  and  Pontifex,  J  .)  for  and  obtianed  a  rule  calling 
upon  Kammal  Barrui  "  to  show  cause  why  the  order  passed  by  the  Judge 
of  Baucoorah,  reversing  the  judgment  of  the  l>eputy  Collector  of  Gorbetta 

•  Rule  Nisi  7  of  18V2. 
{])Auli',  p.  193 
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\  873        Tthonl^not  bo  set  aside'npon  the  ground  that  the  decree  was  made  withoat 
Th  th»      i«^8diction. 
MATTBR  oT       Baboo  Rajendtv  Missry  for  Kammal  Barmi,  in  showing  cause,  contended 
Eamsoondm  that  the  appeal  lay  to  the  Judge,  and  not  to  1  he  Collector.  Bengal  Act  VIII 
Vhta.^'     of  1868  gave  no  power  to   the  Collector  to  hear  appeals  from  such  ordei^. 
Jill  appeals  are  to  be  preferred  to  the  District  Judge.  Act  X  of  1 859,8.155^ 
which  authorized  the  (  ol lector  to  hear  appeals, was  not  in  force  at  the  time 
when  this  appeal  was  preferred.  BesideQ,the  Deputy  Collector  had  no  jure- 
diction  to  re-hear  the  case.  Under  s.  6}  Act  III  of  1870  (of  Bengal), the  appli- 
cation should  have  been  made  to  the  Munsif  to  whom  the  decree  had  been 
transferred  for  execution.    This  was  not  an  application  excepted  from  the 
operation  of  the  Act  by  b.  5,  therefore,  if  it  be  held  that  the  Judge  had  no 
jurisdiction,  this  Court  ought  to  set  aside  the  order  passed  by  the  Deputy 
Collector  as  passed  without  jurisdictioU. 

Baboo  QreeBkchunder  liooJcerjee  m  support  of  the  rule  contended  thab 
the  Deputy  Collector  had  jurisdiction  to  re-hear  the  case — In  re  QreemiUty 
jTiggodumha  Bosses  (1).  The  suit  bemg  for  the  recovery  of  arrears  of  renb 
below  Ks.  100,  the  appeal  doos  not  lie  to  the  Judge,  but  to  the  Collector^ 
S.  155,  Act  X  of  1859. 

Baboo  Rajendro  Missry  in  reply. 

Kemp,  J.  (after  stating  the  facts). — The  suit  was  instituted  and  decided 
by  the  Deputy  Collector  before  Bengal  Act  VllI  of  1869  came  into  opera« 
tion,  the  procedure,  therefore)  under  s.  IDS  of  that  Act  would  be  that  laid 
down  in  Act  X  of  1859,  and  the  appeal  would  lie  to  the  Collector  and  not 
to  the  Zillah  Judge,  see  bs.  153  and  155  of  that  Act* 

It  is  also  clear  that  the  decree  alone  was  transferred  to  the  Civil  Court  for 
the  purpose  of  execution  ;  any  application  in  the  suit  as  to  a  matter  which 

(1)  B^ofe  Mr.  Justice  Norman,  Offg.  Chief   of  theDepnty  Collector,  which  was  passed 
JusUcej  and  Mr,  Justice  Loch.  so  long  ago  as  the  16th  June  1869.     The 

iNTHEMATTEROf  TH.PimTlONOFSRBE.     f  ""^SiT  ^  if  H^^^^JS^^iS^^K"'  OOnsider- 

MUTTrjOGGODUMBADOSSEE.  Sfntfa'nd^t??^^^^^^ 

The  23rd  January  1871.  to  have  Ihat  decree  revittwed,her  proper 
-^i  n  fwf  All  r  i.t  x'i.«  course  was  to  apply  to  the  Depulnr  Col- 
Mr.  B.  r.  il  Man  for  the  petitioner,  lector. 

The  judgmeDt  pf  the  Court  was  deli-  We  think  that  the  Judjre  was  perfectly 

Vered  by  right.     Under  s.  8,  Act  III  of  1870,  the 

NoBMAK,  J. — It  appears  to  us  that  detsree  alone  was  transferred,  that  is, 

there  is  no  ground  for  our  interference  in  transferred  for  the  purpose  of  execution, 

this  case.    By  the  conjoint  operation  of  If  there  had  heen  any  doubt  as  to  the 

Bengal  Acts  Vlllof  1 869  and  III  of  1870,  transfer  of  tke  suit  by  the  transfer  of  tho 

the  decree  against  the  applicant,  Sree-  decree,  that  doubt  would  hare  been  set 

mntty  Juggodumba  Dos8ee>  was  trans-  at  rest  by  the  2nd  and  5th  sections  of 

f erred  from  the  Court  of.  the  Deputy  Col-  Act  III  of  1870,  which  show  clearly  that 

lector  to  that  of  the  Subordinate  Judge  fwy  application  in  the  suit  as  to  a  matter 

of    24-Pergunnah8.       The    Subordinate  prior  to,  or  which  might  affeot,  a  decree 

J udge,wbo  v/as  executing  that    decree,  must  be  made,  not  to  the  Court  to  which 

made    a  cetain    order.    The  applicant  the  decree  was  transferred,  but  to  the 

then  presented  a  petiiion  tothe    Subor-  Court  by  which  the  decree  was  made, 

dinate  Judge  to  review  the  judgment  The  application  is  refused. 
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migbt  affect  "the  decree^  etioh  as  an  application  for  a  re-hearing,  hac!  to  be  made        IB7^ 


not   to  the  Court  to  which   the   decree  was  traDsferred,  bnt  to  the  Court  by 

which  the  decree  was  made,  in  this  instance,    the  Deputy  Collector  i  ^ see  the    maitbk  of 

case  of  In  ths  maUer  of  S*  M,  Jug^odumba  Doesee  (I).  ^Bjutdo^"^ 

We  therefore  hold,  first,  that  no  appeal  wonld  lie  to  the  Jndge  t  and,  second, 
that  he  was  wrong  in  holding  that  the  Deputy  Collector  had  no  jurisdiction 
to  re-hear  the  ease. 

The  rule  must  be  made  absolute,  and  the  decision  of  the  Judge  dated  the 
9th  of  July  1872  quashed. 


In  the 


DHTA* 


B^ore  Mr,  Justice  Ma4ypher8onA 

'  1873 
NICHOLAS  EDWARD  KELLY  >.  MARY  HANLON.  Jan^  28  A  27. 

Promiaeory  Note  endorsed  by  an  Insolvent^Bdght  of  Official  Assignee  io 
uUervene^Act  FIIIo/1859,«,  73. 

This  suit  was  brought  to  'recover  Bs.  7,000  due  on  a  promissory  note,  dated 
the  15th  February  1872,  made  by  the  defendant,  and  payable  to  one  Charle« 
Henry  Lane,  or  order.  Lane)  on  the  2l8t  June  1872,  endorsed  the  note  to 
the  plaintiff  for  value!  The  suit  came  on  for  hearing  in  the  first  instance  as 
an  undefended  cause,  when  it  appearing  in  evidence  that  Lane  had  been  insol^ 
vent,  and  that  the  note  had  been  delivered  to  him  and  endorsed  by  him  to  the 
plaintiff  between  the  dates  of  his  obtaining  his  personal  and  his  final  dis* 
charge.  Maopherson,  J.,  directed  the  snit  to  stand  ovar  for  a  week  and  notice 
to  be  given  to  the  Official  Assignee.  Thereupon,  the  Official  Assignee 
gave  notice  of  his  intention  to  intervene.  His  application  Was  supported 
by  an  affidavit  of  Mr.  Dignam,  his  attorney,  who  stated  that  the  plaint  in  this 
salt  was  filed  on  the  14th  December  1872;  that  the  plaintiff  had  stated  in  his 
evidence  that,  when  the  note  was  endorsed  to  him,  he  had  paid  Lane  Rs.  6,000 
for  it,  and  that  he  knew  that  Lane  had  been  insolvent ;  that  Lane  had  filed 
his  petition  in  the  Insolvent  Court  on  the  7th  September  1871  ;  that  on  the 
same  day  the  usual  vesting  order  was  made ;  and  that  Lane  obtained  his  personal 
discharge  on  the  5th  November  1871.  and  an  order  absolute  for  his  discharge 
in  the  nature  of  a  certificate  on  the  11th  January  1873. 

Mr.  Jnffram  for  the  Official  Assignee  now  applied  for  an  order  that  the  snit 
be  adjonmed,  and  the  Official  Assignee  be  added  as  a  plaintiff  or  defendant. 
The  note  was  not  negotiable  by  delivery.  The  plahitiff'a  title  depends  entirely 
on  the  act  of  an  insolvent.  If  he  had  recovered  the  money,  he  would  have 
recovered  it  merely  for  the  benefit  of  Lane's  creditors,  and  we*  could  make 
him  hand  over  the  money  as  being  money  received  to  our  use — Byles  On  Bills, 
464«  and  the  cases  oolleoted  in  the  note  to  Miller  v.  Race  (2),  [Maophbb" 
SON,  J. — Kelly  was  scarcely  a  bond,  fide  purchaser.  He  admits  he  knew  that 
Lane  had  been  insolvent.]  We  now  ask  for  an  order  uuder  Act  VIII  of  1859, 
8. 72. 

(1)  Ante,  p-  22.  (2   1  Smith'a  L.  0.,  16th  ed.,  46S. 

64 
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1873  Mr.  Ooodeve  for  the  plaintiff  'contended  that  Mr,  Dignam's   affidavit   made 

^  no  case  for  the  Official  Assignee   to  come  in  aa  a  party  to  the  enit.    A  person 

^^  seeking  to  intervene  under  s.  73  most  show  on  kis  affidavit  a  dear  riv[ht  to  comd 

Ha^loK.  in,  which  has  not  been  done  here.  It  does  not  appea^  either  in  the  affidavit,  or 
in  the  evidence,  that  the  plaintiff  knew  the  facts  j  and  he  has  not  been  filed  with 
the  knowledge  that  Lane  wafi  insolvent  when  the  note  was  endorsed.  Kelly  as 
bona  fide  endorsee,  {has  a  legal  right  against  the  defendant,  and  if  entitled  to  ft 
decree,  leaving  the  Official  Assignee  to  pnrsne  whatever  coarse  he  pleasee— 
Braithwaiie  v.  Gardiner  (1).  The  rights  of  the  Official  Assignee  will  be  in  no 
way  affected  by  the  plaintiff  obtaining  a  decree.  [Macphkbson,  J — It  is  rather 
the  question  whether  it  would  not  bo  the  most  convenient  coarse  for  all  partiee 
to  add  the  Official  Assignee  as  a  party.}  The  Court  has  no  power  to  add 
the  Official  Assignee  as  plaintiff  or  defendant  under  s.  73.  Ue  olaime 
adversely  both  to  the  plaintiff*  and  the  defendant,  and,  therefore,  ought  not  to 
be  added  as  a  party— Jo^  Oohind  Doss  v.  Gtyurteprothad  Shaha  (2),  Akmed 
Eossein  v.  Mnssamui  Khodeja  (8),  S^a  Tha  Ya  v.  Mi  Khan  2S,haw  (i).  [Mac- 
PHBRSON,  J*— There  are  two  courses,  .either  of  whidi  I  maty  adopt.  I  may. 
aUow  a  decree  to  be  entered  up  for  the  present  plaintiff,  and  not  allow  execution 
to  issue  without  notice  to  the  Official  Assignee;  or  I  may  adjourn  the 
hearing,  the  Official  Assignee  nndertaking  to  file  a  plaint  against  the 
defendant.] 

Mr.  Ingram  in  reply  submitted  that  [the  Court  ought  to  dismiss  the  suit  at 
onc'e.  The  cases  cited  by  Mr.  .Goodeve  do  not  apply.  The  qoestion  in  Braith^ 
vmite  V.  Gardiner  (1)  was  one  of  'estoppel,  not  of  the  real  owner  stepping  in  and 
saying  that  the  plaintiff  never  had  any  title— TiU>maso»  ^v*  Frmt  (6)  and 
VinkerUm  v.  llar$haU  ,(6). 

Ctir.  fldt;.wiZ/,. 
Macphebsok,  J.— The  plaintiff  sues  as  endorsf^  of  a  promissory  note,  made 
by  the  defendant  f d  favor  of  One  Lane,  who  endorsed  it  to  the  plaintiff.  The 
promissory  note  was  given  to  Lane  pending  bis  insolvency,— that  hi  lo  say 
between  the  dates  of  his  obtaining  bis  person^  and  his  final  discharge  j  the 
note,  therefore,  was  the  property  Jof  the  Official  Assignee,  if  he  chose  to  claim 
it,  and  not  the  property  of  Lane.  It  ifa  true  tiiat  so  long  att  the  Official 
Assignee  did  not  interfere  or  claim  the  money,  the  maker  of  (the  promi8S<My 
note  was  liable  to  Lane,  and  Lane  or  Lane's  endorsee  for  value  could  floe  upon 
it—I>r«jr<o»  V.  DaU  (7).  iBut  it  is  also  equally  true  that  the  Official, 
Assignee  had  a  right  to  intervene,  and  so  defeat  the  right  of  the  insolvent  at 
any  moment :  and  Qrqfton  v.  VooU  (8)  is  an  authority  that  the  Official 
Assignee  'may  come  in  Mt  any  moment,  even  after  action  brought. 
BraithwaiU  v.    Gardiner  (1),  on  which   Mr.   Goodove  relied,  carriee  the 

0 )  .8  Q.  B.,  473.  (6)  10  East,  418. 

(2)  7  W.  R.,  202.  (6)  2  H.  BL.  334. 

(3>  3  B.  L.  R.,  A.  a,  28,  note.  (7)  2  B.  &  0..293. 

(4)5  B.  L  E ,  371.  (8)  1  B .  &  Ad.,  568, 
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BO  further  than  this,  tbat  as  between  the  maker  ot  the  note  and  the  insolTent,  1873 
the  maker,  having  promised  to  pay  the  insolvent  or  order,  cannot  afterwards  ^  _^ 
dispatethe   insolvent's  right.    The   decision  in  Braithwaite  v.    Gardiner    {ly  ^^ 

does  not  touch  the  question  as  to  the  right  of   the  Official  Assignee  to  intervene.      Banlon. 

It  is  clear  to  me  that  the  Official  Assignee  has  a  right  in  some  shape  or 
ether  to  intervene  in  this  matter,  and  prevent  the  money  being  lost  to  tho 
estate  of  the  insolvent.  The  question  is,  in  what  from  should  he  intervene?* 
I  might  almost  say  that  there  is  sufficient  e^*idence,  as  the  case  now 
stands,  to  justify  me  in  adding  the  Official  Assignee  as  a  defendant,  and  then 
diamlstiiig  the  suit,  alkywiDg  the  Official  Assignee  to  raise  the  defence 
which  the  present  defendant  is  estopped  from  raising.  But  the  better 
ooorse  probably  will  be  to  postpone  the  further  hearing  of  thia  suit  for  a 
month,  to  enable  the  Official  Assignee  to  iostitnte  a  suit  upon  the  promissory 
Aote.  11  the  Official  Assigaoe  does  not  institute  a  suit  within  a  month  I 
shSbU  take  it  that  he  does  not  intend  to  daim  the  money,  and  that  he  assmitB 
to  a  deoree  being  made  in  this  suit  in  favor  of  the  plaintiff. 

On  the  facta  now  before  me,  there  is  mwck  reason  for  beUeving  that  the 
iranaaotien  was  simply  an  arrangement  to  prevent  this  money  from  falling, 
in  to  ih»  Official  Asiignee's  handa. 


Before  Mr,  SustkcTonti/ex  ^ 

RUSSICRLALLDAT  and  oiKBfis  v.  JADUBAAM  DAY  amd  othicrs. 

1875^ 

Security  for  Cmt$  by  PlaintiffrtBiding  out  of  theJurtBdicdaw/  theHi^h  Courts  Act  VIII      ^priX  t. 

i/l$59,«.  84.  


This  was  a  suit  for  the  administration  of  the  estate  of  a  deceased'  Sindu^ 
The  plaintiffs  resided  at  Chandexnagore,  out  of  the  jorisdictian  of  the  High 
Court,  and  it  was  admitted  by  the  defendants  that  the  plaintiffs  had  a  certiauj 
interest  in  ilie  property^  the  subject  matter  of  the  suit ;  but  the  extent  ot  that. 
interest  was  diapnted. 

Mr.  BnnMon,  for  the  defendants,,  applied  that  the  plaintiffs  might  be  orderedl 
to  furnish  security  for  costs  under  s.  34  of  Act  VIII  of  1859. 

Hr.  fvotit,  for  the  plaintiffs,  was  net  eaUed  upon. 

FoimrEiy  J.^-The  provisions  of  s.  84  of  the  Code  of  Oiril  Procedure  are 
not  intended  to  apply  to  a  ease  like  the  present,  where  the  plaintiffs  bring  n 
suit  for  the  administration  or  partition  of  property  in  which,  as  is  admitted  by 
the  defendants,  they  are  entitled  to  a  share,  the  extent  of  such  share  being  ia 
dispttte.    The  motion  must  be  dismissed  with  costs. 

(1)8Q.  B,473, 
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Before  Mr.  Juitiee  Vliear  und  Mr.  Justice  Aindie. 

In  thb  mattke  op  th«  PBrraoN  of  RAQHOO  PABIRAU* 
1878 
Jafn/uary28.  Cnmmal?rocedure  Code  { Act XXVofl86l)^S7il)'-^otnplaini—DismisHUunihmtt 
"  Enquiry. 

BcnniBiiCB  by  ibe  Sessions  Jtidgs  of  Cftitaok  under  the  foUowing  oirmuii- 
Btances: — 

f  One  Ragboo  Pftrirah,  on  ihe  6tb  November  1872,  presented  a  petition  to  the 
District  Magistrate,  alleging  that  he  had  been  maltreated  bj  the  Fbtioe,  and 
askiog  foran  enquiry.  The  deposition  of  the  complainant  did  not  appear  te 
have  been  taken,  nor  was  there  any  record  of  any  enqmiry  having  been  made. 
The  petition  was  ordered  to  be  filed,  bnt  no  farther  order  was  made  in  the  case. 
Aooordittgly  the  complainant,  on  the  Magistrate  going  into  camp,  presented 
a  second  petition  on  the  20th  November  to  the  Joint  Magistrate  in  ohaige. 
He  made  no  mention  of  his  former  petition.  The  Joint  Magistrate  after  taking 
the  complainant's  deposition,  fixed  the  26th  November  for  the  trial  of  the  case, 
and  issued  warrants  against  the  aooused.  The  District  Magistrate  being 
informed  of  this,  at  once  transferred  the  case  to  his  own  file,  and  directed  the 
suspension  of  the  warrants,  and  on  the  Srd  December  he  dismissed  the  comi> 
plaint  under  section  67  of  the  Criminal  Procedure  Code,  observing  that,  after 
an  enquiry  made  by  him  in  his  executive  capacity,  he  was  satisfied  that  the 
Police  had  only  acted  in  the  discharge  of  their  duty,  and  were  therefore  pro- 
tooted  by  ss.  76  and  77  of  the  Gode- 

'    The    Sessions    Judge  being  of  opinion  that  the  complaint    had  been  impiH>- 
perly  dismissed,  referred  the  matter  for  the  orders  of  the   High  Court. 

The  Judgment  of  the  Court  was  delivered  by 

FHE4B,  J. — It  appears  that  the  Magistrate  removed  a  ease  from  the  file  of 
the  Joint  Magistrate  to  his  own,  after  complaint  had  been  made  and  warrants 
iss  ued  by  the  Joint  Magistrate  upon  the  footing  of  the  complaint.  The 
Magistrate  having  removed  the  case  immediately  suspended  the  wannmts  and 
dismissed  the  complaint,  on  the  ground  that  he  had  previously,iB  his  exeoutivo 
capacity,  made  some  enquiry  into  the  matter  out  of  which  the  complaint  arose, 
and  from  information  that  he  so  gained  was  of  opinion  that  the  complaint 
ought  to  be  rejcted  under  section  67  of  the  Criminal  Procedure  Code.  The 
words  of  this  section  are,  so,  far  as  it  is  neeessarv  to  read  it  now — "  If  in  ^e 
judgment  of  the  Magistrate  there  be  no  snffioient  ground  for  proceeding,  ho 
shall  dismiss  the  complaint.'* 

^Reference  to  the  High  Court  under  asotion  434  of  the  Code  of  Criminal  Proet- 
dure,  by  the  Sessions  Judge  of  Cuttaok. 

ri)  See  AotX  of  1872,8.147. 
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We  think  that  the  Magistrate  committed  an  error  in  taking  this  course^        1878 
It    has  always   been   held  by  this  Court   that  the  proper  officer  to  issue  """"j^Tthe 
the  warrant  is  the  officer  who  has  heard  the  complaint  made,  because  it  is    matter  of 
be  who  can  best  exercise  a  discretion  with  regard  to  the  primd  facie  merits  ™«  Pbtition 
of  the  complaint.    When  that  officer  had  issued  the  warrants  the  case  ought   ^'pamrab? 
to  go  on  in  due  course  according  to  the  procedure  prescribed  by  the  Code 
imlesa  something  occurs  to  show  that  the  Magistrate  who  had  issued  the 
warrant  had  from  some  cause  or  another  made  a  wrong  exercise  of  his  dis. 
oretion,  i^ich  has  certainly  not  been  the  case  here.    It  Spears  to  me  t^t 
when  the  Magistrate  took  the  case  from  the  Joint  Magistrate's  file,  he 
onght  to  have  proceeded  with  it  as  from  the  stage  at  which  ha  found  it. ;  and 
1  think  he  committed  a  material  error  by  not  doing  sa    In  my  opinion  there  *  , 

fore  the  order  of  the  Magistrate  which  suspended  the  warrants  and  dismiss' 
•d  the  complaint  should  be  set  aside. 

1  do  not  think  it  necessary  that  we  should  transfer  the  case  to  any  other 
Magistrate  for  complete  itveetigation  and  decision,  because  I  feel  confident 
that  the  Magistrate  whose  order  is  now  in  question*  w  hen  he  is  made 
Acquainted  with  the^opinion  of  this  Court,  will  duly  carry  out  the  inyestiga^ 
tion  which  the  complaint  initiated,  and  will  come  to  a  fair  and  judicious 
determination  of  t  he  matter. 


Before  Mr,  Justiae  Maepherson. 

1878 
InkeBDULJBB  RUTTONJBB.  March.  4. 


Act  nil  0/1859,  ««.  280,  2^1-- Plaintiff. 

8. 281  of  A  ct  VIII  of  1859  does  not  apply  to  a  plaintiff  in  custody  for  the  coRt  of  a  suit. 

This  was  an  •  application  under  s.  231  of  Act  VIET  of  l859  for  the 
release  of  a  prisoner  confined  in  the  Presidency  Jail,  who  was  in  custody 
at  the  snit  of  the  defendant  for  the  costs  of  a  suit  in  which  he  had  been  un« 
^uccessfuL    The  terms  of  s.  280  had  been  complied  with  by  the  prisoner. 

Mr.  Kennedy,  in  support  of  the  application,  contended,  that  s.  281 
applied  to  this  case  ;  that  the  words  of  the  section  applied,  as  laid  down  by 
s.  280,  to  '*  any  person  in  confinement  under  a  decree  ;"  and  therefore 
w  ould  apply  to  a  plaintiff-debtor,  as  well  as  a  defendant-debtor. 

Mr.    Woodroffe,  contra^  referred  to  a  decision  by  Levinge,  J.,  in  In  the 

matter  of  Beenarueeee  Bossee  (1). 

Mr.  Kewned/y,  in  reply. 
'    Macphebson,  J.— I  shall  follow  the  decision  of  Levinge,  J.,  that  s.  281 
does  not  apply  to  such  case  as  this.  The  application  is  dismissed  with  costs. 

(i)  Cor.  Bop,,  123. 
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JUfoTB  Ur'  Jufiiice  L.  8^  ^(uhem  cmd  Iff.  Justice  MiUer, 

1873 
F«6y.ll.      CHUNDER  NATH  MISSER  and  anotrbb  (Dbckbb-holdbrs)  v.  GOUREi: 

KOMUL  BHUTTAOHARJBE  (Judgment-dbbtor)  * 

EgceeiUion  of  Decree— Agreement  to  recetoe  Payment  hff  B9$Udmen  to. 

On  the  13th  Bftroh  18<^,  Ofaander  Hath  Misser  and  aiuAher  ohtfiined  m 
decree  against  Nilcomul  Bbnttacharjeeand  others  for  payment  of  a  certain 
sum  of  money.  In  September  1869,  the  property  of  the  jndgment^debt^  r 
WW  afctaohed  and  adyertiaed  for  side.  On  the  I8th  September  1869»  the  jndg« 
ment-debtora  paid  Rs.  1,0Q0»  and  upon  theocmsent  of  the  deere^hoiien. 
the  proceedings  were  struck  off  the  filer  On  the  ilst  of  June  1370»  the  decree^ 
holders  again  applied  for  execntion»  and  cause  the  property  ciih,e  judgment* 
debtors  to  be  attached.  On  the  16th  Deoember  1870,  am  arrangement  wa^ 
entered  into  between  the  judgment-debtors  and  the  decoree^iolderSy  npoa 
which  the  judgment-debtors  paid  Rs.  1,000  in  part  satisfiictioR  of  the  decree 
and  agreed  to  pay  the  balance  by  monthly  instalments  of  Rs.  125»  with 
interest  at  12  per  sent  per  annum,  and  accordingly  a  petition  oontaimng  the 
terms  of  the  arrangement  with  the  consent  of  the  decree^holdera  was 
presented  to  the  Court  On  the  13th  May  1972  the  decree^bofdera  applied 
for  ezecntiou  for  recovery  of  the  balance  due  upon  the  decree  after  deducting^ 
the  amount  which  had  been  received  uud^  the  arrangement  of  16thi 
December  1870. 

The  Judge  found  that  the  judgment^ebtors  had  fiuthfally  acted  up  to  th» 
termsof  the  arrangement  of  16th  December  1870,  and  held  that^  under  the- 
circumstances,the  decree-holders  were  not  entitled  tacancdthe  agreement.. 
Be  aooordingly  rejected  the  applicatiom 

Hie  decree-holders  appealed  lathe  High  Court. 

BabooB  Kcdimohan  Dose  and  Bashhehary  Ohoee,  for  theappellants,  con^ 
tended  that  the  subsequent  arrangement  entered  into  between  the  judg. 
ment-debtors  and  the  decree-holders  could  not  vary  or  alter  the  decree  passed 
in  the  case^Em^a  Kamcd  Sing  v.  Hiru  Sirdar  (1  j .  The  decree  would  be 
barred  by  lapse  of  time,  if  no  execution  be  allowed  to  issue;  If  the  judgment, 
debtors  withhold  payment  of  the  monthly  instalments,  no  process  of  execu* 
^ion  will  be  allowed  to  issue  for  recovery  of  the  instalments,  as  more  than 
three  years  have  elapsed  since  the  case  was  struck  off  in  18G9»  The  decree- 
holders  were  not  bound  by  the  agreement,  as  it  was  entered  into  without 
any  consideration.  ^ 

Baboo  NulU  Ohunder  Sen,  for  the  reepondent^  was  not  called  upon. 

•  Miscellaneooa  Regular  Appeal,  No.  887  ofl872,from  aaorderQfthoJadffeoC 
Tipperah,  dated  the  3l8t  July  1872. 

(1)4B.L.B.,F.B.,  101. 
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KOMUL 

Bhutza. 

CBIBJEX. 


The  jttdgment  of  the  Court  was  delivered  by  1878 

Jackson,  J.— The  appellants  in  this  case  held  a  decree  against  the  judg-     Cbihidbe 
ment-debtors.  Various  applications  were  made  to  execute  the  decree,  and  on  ^^^"*  Miweb 
one  of  them,  in  September  1869,  the  sum  of  Bs.  1,000  was  paid.  Further      Govrbx 
applications  were  afterwards^  made,  on  which  finally,  on  the  16th  December 
1670,  it  was  amused  apon# petition  of  the  judgment  debtors  and  the  con. 
Mot  of  the  decree^holderB  that  a  further  payment  oi  Bs.  1,000  down  shoutd 
be  mmAe,mmiA  that  the  residue  of  the  debt  should  be  paid  with  interest  at 
ilw  rate  of  1  percent.  p6r  month  by  monthly  instalments  of  Rs.  125. 

The  j«dgm»itt.4veditors  now  seek  to  set  aside  the  arrangement  entered 
into  by  mutual  agreement,  ahd  to  execute  their  original  decree  as  if  no 
sucliaTrangealent  hM  been  made.  The  sole  ground  on  whioh  they  make 
'thin  applioli;ticm  is  lhat,advBrting  to  the  decision  of  the  Full  Bench  of  this 
Court  in  Kriskna  Kamal  ^ng  i  •  Htm  Qirda$  ^),the  agreement  would  expose 
them  lo  oertam  consequences,  v«0.,  the  risk  of  incurring  limitation,  to 
which  if  they  bad  b^en  more  prudent,  they  would  not  have  exposed  them- 
selves.  It  appears  to  me  that  this  is  not  aground  upon  which  the  Court  es^. 
cuting  the  decree  can  be  called  upon  to  relieve  the  appellants  from  their 
solemn  deliberate  agreement.  The  parties  were  quite  at  liberty  to  enter 
into  sttoh  an  ajtreement  if  they  thon^t  fit  There  was  nothing  in  law  to 
prevent  their  doing  so.  Bveu  if  it  were  ia  the  power  of  the  Court  in  execution 
proceediJkgs  to  do  that  which  is  sought  of  it,  there  must  be  something 
much  stronger  than  the  mere  want  of  oomplete  prudence  or  fore-thought 
on  the  part  of  one  of  the  parties  to  indooe  it  to  do  so»  1  think  therefore 
that  the  Judge  of  the^Court  below  was  quite  right  in  refusing  to  allow  the 
decree  to  be  enforced  in  supersession  of  such  agreement. 

The  appeal  is  dbmissed.    We  make  no  order  as  to  costs. 


1878 


Bs/bn  Mfi  Ju$Uce  L.  S.  Ja6h$on  and  Mr,  Judke  MiUer. 
MO&NSHEB  MAflOMEp  MONOOtt  MEA  (Plaintipp)  v.  SUEBMUTTY    ^^y-  ^' 

jyBIPNBB  AtfD    AUOtHBR  (DSlFBNDANts).* 

Bengal  Act  VIII  of  1869, «.  102. 

In  suits  for  recovery  of  rent  below  Rs.  100,  a  special  appeal  lies  ^^^^i^BhK  376 
Bigh  Court  from  the  decision  in  appeal  by  a  Subordinate  Judge. 

Tuis  was  a  suit  for  recovery  of  Bs.  47-12,  being  the  arrears  of  rent  of 
2hane68  of  land  in  Banini  for  the  year  1275  (1868-69). 

The  defence  was  (inter  alia)  that  the  rent  was  Bs.  14  only ;  that  Bs*  18 
had  been  paid  to  the  plaintiff,  and  there  was  due  to  the  plaintiff.Bs.  2  only. 

•  Special  Appeal,  No.  301  of  1872,  from  a  docree  of  the  Subordinate 
Judge  of  Tipperah,  dated  the  15th  September  1871,  reversing  a  decree  of 
the  Moonsii  of  that  district^  dated  the  15^  December  1870. 

11)  4  B.  L.  B.,  F.  B.,  101. 
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1873  The  Maiftif  passed  a  decree  in  favor  of  the  plaintifE  for  Ra-  2,  and  dis- 

-  missed  the  claim  for  the  balance. 


M IHOMBD        The  plaintifE  appealed  to  the  Judge.    The  appeal  was  heard  by  the  Sab- 
HuNooR  Mka  ordinate  Judge,  who  confirmed  the  judgment  of  the  lower  Court. 

V. 

SasBMumr       The  plaintifE  appealed  to  the  High  Court, 

Jtbunib.  Baboo  Sri/MitK  Banmjee  for  the  respondentAlbok  a  preliminary  objection 
lo  the  hearing  of  the  appeal.on  the  ground  that,  as  the  smt  was  for  reoomy 
of  rent  below  Rs.  100,  and  as  it  did  not  involve  any  queetioa  of  title,  no 
speuial  appeal  lay  to  the  High  Court  under  s.  102,  Bengal  Act  VUl  of  ISOd. 

Baboo  Woomes  Okundor  Banerjee  for  the  appeUant  was  not  called  upon. 

The  judgment  of  the  Court  was  delivered  by 

Jacksoit,  J.— The  respondent  in  this  case  preferred  a  preliminaiy  objeo* 
tion  that  the  appeal  is  taken  away  by  s.  102  of  Bengal  Act  YIII  d  188f  • 
That  section  only  relates  to  soits  tried  and  decided  originally  or  in  appeal 
by  the  District  Judge.  The  present  o:\se  has  been  tried  and  decided  not  by 
the  Distriot  Judge>  but  by  the  Subordinate  Judge.  The  objection  taken 
therefore  fails. 

Brfare  Mr.  ZwticeL-  8.  Jackson  and  Mr.  JutHe$  MiUer. 
tQ9«        ^OBOKISTO  KOONDO   (Plaintiff)  v.  NAZIR  MAHOMSO  SHBIKH 
Feby,  27.  ^^^  oTHiaa  (DsfBNBAiiTB)«* 

B&ngal  Act  VUI  of  869,  «.  IQ%^ Appeal  to  tho  High  OonrL 

In  a  fait  for  arrears  of  rent  bdow  Bs.  100,  an  appeal  lies  to  tiie  High  Court 
ttom  a  deoreee  passed  in  appeal  by  an  Additional  Judge. 

This  was  a  suit  for  recovery  of  Rs.  71-6.  being  ths  arrears  of  rent  for  the 
years  1273  (1866)  to  1276  (1869h 

The  defence  was  that  the  rent  was  at  the  rate  of  Rs.  11-6  per  annHm, 
and  that  the  whole  amount  had  been  paid. 

The  Monstf  f  oond  that  the  rent  was  at  the  rate  of  Rs.  14-8  per  amnum  ; 
that  the  defendants  had  failed  to  prove  their  alleged  payment ;  and  tkf^ 
there  was  due  from  the  defendants  to  the  plaintiff  the  sum  of  Rs.  71-6.  He 
accordingly  passed  a  decree  in  favor  of  the  plaintiff. 

One  of  the- defendants  appealed  to  the  Judge. 

The  appeal  whas  heard  by  the  Additional  Judge  of  Jessore,  who  found 
that  the  rent  Was  at  the  rate  of  Rs.  11-6  per  awnufn,  but  that  the  alleged 
payment  had  not  been  proved.  He  accordingly  modified  the  decree  of 
the  lower  Court* 

The  plaintiff  appealed  to  the  High  CJonrt. 

Baboo  Mohender  Nath  MUier  for  tho  respondents  took  a  preliminary  objec- 
tion to  the  hearing  of  the  appeal,  on  the  gnmnd   that,  as  the  suit  was  for 

•  Special  Appeal,  No.  356  of  1872,  from  a  decree  of  the  Additional  Jadge  of 
Jeasore,  dated  the  26th  September  1871,  modifying  a  deoreeof  the  Mousif  of  that 
district,  dated  the  28th  KoTember  1870.  ^  ' 
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recovery  of  arrears  of  rent  below  Rs.  100,and  as  the  appeal  had   oeen  heard  1873 

by  the  Additional   Judge,  no  special  appeal  lay    to  the  High  Court  under  ^ 

«;^  102,  Bengal  Act  VIII  of  1869.    An  AdditionalJudge  is  a  District  Judge  Koondo 

under  the  Civi!  Courts*  Act  (VI  of  1871),  s.  7,  consequently  no  appeal  lies  o. 

to  the  High  Court.  /-j«,„ 

Baboo  Buftaeedhur  Sen  for  the  appellant  was  not  called  upon.  Sbeikh. 

The  judgment  of  the  Court  was  delivered  by 

Jackson,  J. — ^There  was  a  preliminary  objection  in  this  case  that  no  spe- 
cial appeal  lay  under  s.  102  of  Bengal  Act  V III  of  1869.  That  section  only 
refers  to  oases  tried  and  decided  by  a  District  Judge.  This  case  has  been 
tried  and  decided  by  the  Additional  Judge. 


Before  Mr.  Justice  Poniifer. 

SHAZADA  flfAHOMED  SUAHABOODEEN  v. DANIEL  WEDGEBEBRY.  1973 

_  April  1  A  3, 

JScidence  Act  (/  of  1872),  ««.  74  and  77 — Vroceedings  between  the  same  "Parties  in     ___^— 

another  8 uU^Puhlic  Documents— Plaint—  Written  Statemeni— Judgment. 

This  was  a  suit  arising  out  of  an  alleged  trespass  to  a  certain  drain  which 
was  stated  by  the  plaintiff  to  be  his  property.  The  present  defendant  had, 
previous  to  this,  instituted  a  suit  in  the  Munsif  s  Court  of  the  24-Pergun. 
nahs  against  the  present  plaintiff,  on  account  of  an  alleged  trespass  to  the 
same  drain,  which  drain  the  then  plaintiff  stated  to  be  his  property  ;  the 
Munsif  dismissed  the  suit  on  the  ground  that  the  plaintiff  had  not  proved 
his  title  to  the  drain  in  question. 

Mr.  Kennedy  and  Mr.  Fhilhps  for  the  plaintiff. 
Mr.  Lowe  and  Mr.  Evans  for  the  defendant. 

Mr.  Kennedy  tendered  in  evidence  the  judgment  of  the  Munsif  ,and  submit- 
ted it  would  be  an  estoppel,or  at  any  rate  it  would  be  admissible  in  eridenoe. 

PoNTiFKx,  J.,  admitted  the  judgment,  but  doubted  if  it  would  be  an 
estoppel. 

Mr.  PhiUips  at  a  later  stage  in  the  suit  produced  certified  copies  of  the 
plaint,  of  the  written  statement  of  the  defendant,  and  of  the  decree,  in  the 
suit  in  the  Munsif  s  Court,  and  contended  that  they  were  public  documents 
and  admissible  in  evidence  under  ss.  74  and  77  of  the  Evidence  Act. 

Mr.  Lowe  objected.  The  written  statement  is  admissible  under  no  cir- 
cumstances, and  the  plaint  is  a  mere  copy. 

"hLr.PhiUips  maintained  that  !ihe  certified  copy  of  the  plaint  was  admissible 
under  s.  77  of  the  Evidence  Act,  and  that  the  written  statement  would  show 
what  the  issues  were  between  parties,  and  ought,  therefore,  to  be  admitted. 

FoNiXFEz,  J.,  admitted  the  pluut,  but  rejected  the  written  statement. 

65 
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Before  Mr.  Justice  Phear  and  Mr.  Juslice  Ain$lie* 

ig73  SHEIKH  WALLAH  ALLBB  and  otu«h8  (Plaintipm)  v.  SHEIKH 

March  1.  GOLAM  GOUJS  rDBFEWDANT) .♦ 


Laiidlord  aThd  Tenant    Ejectvient  of  a  Byof  —  Ontis  Prohandi. 

This  was  a  suit  to  recover  possession  of  1  beegah  and  7  cottahs  of  land  in 
Mouzah  LutchnowtabfOU  the  ground  that  the  fprmer  ticcadar  of  the  mouzah 
bad  granted  a  lease  to  the  defendant  for  Jk  period  of  sevea  years,and  that  the 
period  had  ezpirer*.  The  defendant  set  up  in  his  written  statement  that  he 
did  not  hold  the  land  under  any  lease  from  the  former  ticcadar ;  that  he  was  a 
kudeemee  rjot,  and  held  under  the  jummabundee ;  that  he  could  not  now  be 
ousted  ;  and  that  the  kabuliat  filed  by  the  plaintiffs  was  a  fabrication. 

Tlie  Munsiff  found  that  the  kabuliat  was  not  proved,  but  that  the  defend- 
ant had  failed  to  prove  his  right  of  occupancy ,and  held  that,when  the  defend- 
ant*8  right  of  occupancy  was  not  proved,  the  plaintiffs  were  entitled  to 
possession.    Bl  accordingly  passed  a  decree  in  favor  of  the  plaintiffs. 

On  appeal,  the  Judge  held  that,  as  the  plaintiffs  had  failed  to  prove  the 
kabuliat,  they  w^re  not  entitled  to  recc  ver  possession.  He.accordingly .dis- 
missed the  plaintiffs'  suit. 

The  plaintiffs  appealed  to  the  High  Court. 

Baboos  Moheshchunder  Chowdhi^j  and  Qopaid  Chwnder  Mookerje^  for  the 
a;  pellants. 

Moonshee  Mahomed  Ytuoqfior  the  respondent. 

Baboos  Moheehchunder  Chotvdhry  for  the  appellants  contended  that.when 
the  relation  of  landlord  and  tenant  is  admitted,  and  the  defendant  has  fail- 
ed to  prove  his  right  of  occupancy,  the  plaintiffs  are  entitled  to  recover. 
The  defendant  having  admitted  the  plaintiffs  to  be  the  landlords,  the  onu» 
is  on  him  to  prove  that  he  is  entitled  to  retain  pos<iession.  [Phbar,  J. — 
What  if  the  defendant  had  said  nothing  P]  Then,  if  the  plaintiffs  could 
prove  that  they  were  the  owners  of  the  land,  it  would  be  sufficient  to  en- 
title them  to  recover  possession — Ramdhan  Khan  v.  Raradhan^aramcmick 
(I).  [Phear,  J.— The  material  allegation  in  the  plaint  is  that  the  defend- 
ant is  a  tenant,  but  that  his  tenancy  has  expired.]  The  plaintiffs  have  on 
undisputed  right  to  the  land,  and  the  non-existence  of  any  right  in  the  de- 
fendant to  oppose  their  entry  would  be  sufficient  to  entitle  them  to 
recover  -Raja  Sahib  Frahlad  Sen  y.  Ba^oo  Budhn  Sing  (2) 

♦  Special  Appeal,  No.  518  of  1872.  from  a  decree  of  the  Judge  of  Sarun, 
daU'd  the  30th  December  1871,  reversing  a  decree  of  the  Munsiff  of  that 
distiict,  dated  the  16th  June  1871. 

(1)  9  R.  L.  R..  107,  note.  ^(2J  2  B.  L.  R.,  P,  C,  111. 
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MooDshee  Mahomed  Yusoof  for  the  reepondent  was  not  call<;d  upon.  1^7' 

The  jadgment  of  the  Court  was  delivered  by  SubikhWal- 

**HVAR,   J.— It  appears  to  us  that  the  decision  of  the  Court  below   it   correct.    ^^"  Alleb 
The  plaintiffs  sue  to  eject  the  ryot  from  his  holding  admitting  that  he  is  a  ryot-        Sriikh 
but  alleging  that  he  held  only  for  a   limited  term  of  years  under  a  potta,  and  Golam  Goes, 
that  that  term  had  come  to  an  end.    The  defendant  totally  denies  having  given 
the  kabuliat  which  the  plaintiffs    state  that  he  had  given    and  sets  up  that  lie 
had  acquired  a  right  of  occupancy.    It  appears  that  the  plaintiffs  failed  to  prove 
the  kabuliat ;  and  on  that  ground  the  lower  A  ppellate  Court  has  come  to  the 
conclusion  that  the  plaintiffs'   claim  fails. 

It  has  been  urged  before  u*  very  forcibly  that  the  defendant  also  failed  to- 
prove  his  right  of  ocoupAncy,  and  that  because  he  bad  set  up  this  right  against 
the  plaintiffs'  claim,  and  had  failed  to  prove  it,  therefore  the  plaintiffii 
were  entitled  to  recover  immediate  possession  of  the  land.  It  appears  to 
me  that  there  is  no  authority  for  this  position.  Neither  the  case  of  Bant' 
dhon  Khan  v.  Haradhan  Paramanick  (I),  nor  Baja  SafUh  "Piaklad  Ben  v. 
Baboo  Budhu  Sim/  (2),  seems  to  be  in  point.  It  is  nowhere,  as  far  as  I 
know,  laid  down  that  a  zemindar  coming  into  Court  and  admitting  that  the 
defendant  has  been  his  textant  can  succeed  in  ejecting  him  upon  any  other 
ground  than  that  the  period  of  tenancy  has  elspsed,  or  in  some  way  terminated* 
The  plain tiffiB  here  only  sought  to  prove  one  mode  of  termination  of  the  tenancy, 
and  in  that  they  failed.  It  seems  to  me  that  there  is  nothing  whatever  in  th^ 
ease  to  aflOrd  even  a  snggestiea  in  favor  of  the  plaintiffs  upon  any  other  ground. 
The  defence  set  up  was  not  snch  as  to  relieve  them  from  the  obligation  of 
proving  their  case  because  it  admitted  the  tenancy,  t  think  the  appeal  must  be 
dismissed  with  costs. 


Before  Mr.  Juetice  Fhear  and  Mr,  Ju8t{4ie  Giover:  IST3 

^pril  18. 

NKPOORAURUT  v.  JURAL*  

Maintenance,  Oi^er  for—Orvmnal  Procedure  Code  (Act  X  of  1872), »«.  53^     - 
^7 -^Mahomedan  haw — Divorce. 

Tbb  following  ease  was  referred  nnder  s.  296  of  the  Code  of  Criminal 
Procedure  by  the  Magistrate  of  Pnbna : — 

"  Nepoor  Anrat  prayed  for  and  obtained  an  order  for  ■aaiatenaase,  on^the 
18th  May  1872,  in  the  Couriof  a  full- powered  Magistrate,  Moulvie  Aminiddin, 
who  at  that  time  declared  that  the  plea  of  divorce  set  op  by  the  hosband  had 
not  been  proved. 

"  0&  the  2(Hh  Jone  following,  the  woman  petitioned  saying,  that  the  husband' 
had  failed  te  oarry  oni  the  orders  of  the  Court,  and  the  case  was  made  over 

*  Beferenoe  nnder  a.  296  of  the  code  of  Criminal  Prooednzo  by  theMagisirste 
of  Pubna. 

(1)  9  B.  L.  R.,  107,  note.  J2)  2  B.  L.  R.,  P.  C,  III. 
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Nepoor 

AUBUT 

1). 

JUBAI. 


to  Moulvie  Abdool  Karim  for  needful  orders  with  regard  to  the  reali»tion  of 
the  money  due.  On  the  28rd  July  the  Moulvie  declared  that,  as  the  husband 
had  divorced  his  wife,  she  wns  not  entitled  to  maintenance,  and  that  mainte  - 
nance  for  the  child  could  only  be  granted  till  he  was  2i  years  of  age.  Thia 
order  has  only  lately  come  to  my  knowledge,  and  I  called  on  the  Monlvi  for 
any  explanation  he  might  wish  to  make.  In  his  explanation  he  has  stated  hta 
views,  but  as  it  seems  to  me  they  are  erroneous,  and  his  order  contrary  to  law, 
I  forward  the  records  for  the  perusal  of  the  Court. 

"In  the  first  place,  the  case  was  sent  to  the  MouWi  for  realization  of  the 
money,  and  not  for  enquiry  into  any  objecticms  raised  by  the  man  on  any  sub- 
ject not  connected  with  pasrmenta  already  male;  secondly,  even  bad  tbo 
Deputy  Magistrato  been  authorised  to  enqnire  into  any  objections  filed,  it  wa# 
not  within  his  power  to  decide  on  the  question  of  the  alleged  divorce,  inasmuch 
as  that  had  been  already  disposed  of  by  a   competent  Court « 

"  The  Deputy  Magistrate  in  his  explanation  states  that  he  did  not  look  to 
the  divorce  alleged  to  have  taken  place  previous  to  the  order  of  Moulvi 
Amiruddin,  but  to  that  which  the  husband  in  his  presence  gavu  to  the  woman, 
and  which,  according  to  the  Mussulman  law,  was  good  and  sufficient,  and 
amounted  to  a  change  of  circumstances  which  authorised  a  fresh  order  from 
him." 

The  judgment  of  the  Court  was  delivered  by 

Fhear,  J. — It  does  not  appear  very  clear 'upon  the  the  papers  which  have 
come  up  to  us  in  this  reference  what  precisely  was  the  order  that  was  made  by 
the  Deputy    Magistrate  on  the  second  occasion.     We  understand  that  an  order 
for  maintenance   under  the  legislative   provisions,   which  are   found  in  s.  536 
of  the  existing    Criminal  Procedure  Code,   was  originally  made,   and  that  it 
came  before  the  Deputy    Magistrate  for  the  purposes    of  being  eoforced.      It 
appears  from  the  Deputy   Magistrate's  letter  of   explanation  that  he  called  the 
hosband  before    him  to  show  cause  why  the  order  should  not  be  enforced,  and 
that  the  husband  thereupon,  in  his  presence,  divorced  his  wife.    And  we  can- 
not gather  from  the  Deputy  Magistrate's    statement    what    course  he  took  at 
this  stage.      He  tells  us  that  he  considered  the  divorce  so  effected  by  the   hus- 
band  was  sufficient   to   relieve  the  husband  from  the  Duty  of  compliance  with 
th^  order     of    maintenance.     As  I  have    already   said,  however,  the  Deputy 
Magistrate  does  not  state  in  4fords  what  formal  order  he  passed.    Now,  it  is 
clear  I  think  that,  as  long  as  any  order  duly  made  under  s.   586,    or   its  former 
equivalent,  is  existing  unaltered  by  any  subsequent  proceeding,  it  is  operative, 
and  it  would  be  the  duty  of  the  Deputy  Blagistrate,  wben  called  Upon  by  the 
wife  in  whose    favor  the  order  was  made,  to  enforce  it.    The  following  seofion, 
537,  provides   a  mode  in  which  the  person  against    whom  the  order  is  made 
can,  upon  a  change  ©f  circumstances,  get  that  order  altered.    And  it  seems  to 
me  probable  that,  upon  the  facts  stated  by  ,the   Deputy  Magistrate,  when  the 
husband  in  his  presence  divorced  his  wife,   such  an  alteration  of  circumstances 
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did  oocar  which  woald  justify  the  Deputy  Magistrate  upon  the  application  of 
the  husband  in  altering  the  order  for  maintenance  in  favor  of  the  wife. 

At  the  same  time  it  appears  to  me  quite  dear  that  that  change  of  circum- 
stance, even  if  it  were  such  as  to  justify  the  withdrawal  of  the  order  of  main- 
tenance against  the  wife  altogether,  would  not  relieve  the  husband  from  the 
necessity  of  obedience  to  tbe  order  during  the  time  which  had  elapsed  up  to  tbe 
date  when  and  until  that  change  of  circumstance  had  occurred ;  in  other 
words,  that  the  husband  was  at  any  rate  strictly  bound  io  pay  the  maintenanop^ 
money  according  to  the  terms  of  the  order  up  to  the  date  when  In  the  Magis- 
trate's presence  he  divorced  his  wife,  as  the  Deputy  Magistrate  says  he  did. 

With  these  remarks,  which  may  serve  as  some  guidence  to  the  Deputy 
Magistrate,  we  direct  that  the  record  be  returned  to  him,  in  order  that  he  may 
take  the  requisite  steps  in  the  matter  and  p%bb  the  propar  orders. 


1873 


Kkpoor 

ACRUT 
V. 

Jural. 


Before  Mr.  Justice  Maephereonf 


MODOOSOODUN  PAUL  v.  DOTAL  OHUND  MULLICK, 


SuU  on  Decree  of  Calcutta  Small  Cause  CouH — Costs, 

This  was  a  suit  to  recover  Bs.  777-8,  due  under  a  judgment  and  decree  of 
the  Calcutta  Court  of  Small  Causes,  which  had  been  obtained  by  the  plaintiff 
against  the  defendant,  as  executor  of  the  estate  of  Oowar  Caily  Ooomar 
MuUick  Boy,  deceased.  Tbe  defendant  had  appeared  in  the  suit  in  the  SniaU 
Cause  Court,  and  had  denied  assets  ofs  the  deceased  ;  and  the  decree  was 
wholly  nnsatu^ed  as  appeared  by  the  certificate  of  the  first  Judge.  The 
plaintiff  alleged  and  proved  by  the  evidence  of  the  defendant  himself  that  the 
latter  was  in  possession  of  immoveable  property  belonging  to  the  deceased 
out  of  which  the  plaintiff's  claim  could  be  satisfied. 

The  plaintiff  prayed  that  the  defendant  as  such  executor  might  be  decreed 
to  pny  to  him  the  amount  due  under  the  decree  of  tbe  Small  Cause  Court 
together  with  interest  thereon  and  the  costs  of  the  present  suit,  and  if  thf^ 
defendant  should  deny  assets,  for  the  administration  of  the  estate  of  the 
deceased. 

Mr.  Lowe  for  the  plaintiff. 

The  defendant  did  not  enter  appearance,  but  was  called  as  a  witness  on 
behalf  of  the  plaintiff. 

MacphkHson,  J.,  granted  a  decree  for  the  sum  claimed,  with  interest  froAi 
the  date  of  decree  at  the  rate  of  6  per  cent,  and  costs  on  scale  No.  1.  In 
default  of  payment  for  six  months  from  date  of  decree,  tbe  estate  to  be 
administered  in  due  course. 

Attorney  for  the  plaintiff  j   Baboo  G.  C,  Chiimder, 


1878 
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Before  Mr,  Justice  Kemp,    and   Mr.  Juatice  Phear, 

1873  THE  QUEEN  v,  BAJOOOMAR  BOSE.» 

April  29&  SO 

Charge  of  a   Z\idgeto    a  Jury  Sow   io  sum  up  the  Evidence -Vm^tici  of 

Ju/i-y  -  Criminal  Procedure   Code  (Act  X  of  1872),  m.  255  &  256. 

See  also  Mr.  Oho$e  (Baboo  biprodaes  Mookerjee  with  him)  for  the  prisoner. 

12BLR254 

Thb  facts  of  this  case  and  the  arganients  appear  ftrom  the  jadgm^ts  of  the 
Court  ; — 

Kbmp,  J. — The  prisoner,  the  Deputy  Postmaster  of  Baggolah,  in  Zillah 
Nnddea,  was  suspended  on  the  2nd  of  May  187i.  It  appears  that  the  reason 
of  his  suspension  was  that  he  had  reason  to  find  fault  with  a  subordinate  of 
the  name  of  JuUodhur,  and  recommended  his  removaL  His  immediate  supe* 
nor  wished  to  reinstate  Jnilodhur,  but  Bajooomar  iloee,  the  prisoner,  objected 
to  this,  and  this  conduct  on  his  part  was  considered  to  amount  to  insubordination 
and  led  to  his  suspension.  Subsequently  to  his  suspension,  his  sncoessor,  on 
taking  charge  of  the  Post  Cf&ee  of  Baggolah,  found  that  the  cash  balance  in  his 
hands  amounted  to  &s,  67.  Of  this  sum  the  prisoner  accounted  for  Bs.  2, 
and  said  with  reference  to  the  balance  of  Bs.  55  that  it  had  been  expanded 
by  him  partly  in  keeping  up  a  boat  during  the  inundation  of  1&71,  and  partly 
in  paying  the  wages  of  a  railway  peon  of  the  name  of  Sreesh  Chnnder  M* 
An  explanation  was  called  for  from  the  prisoner  Bajcoomar  Base,  whicfa|htt 
Bubmitted  in  great  detail  to  the  Post  Offioe  authorities.  In  this  erplanation. 
be  makes  the  same  statement  with  reference  to  the  Ba.  55  cash  balanoe  tha* 
he  now  makes  before  the  Sessions  Judge.  The  Post  Oiftoe  authoritiei,  not 
deeming  that  explanation  altogether  satisfactory,  directed  the  Inspecting  Poet' 
master,  who  has  been  examined  in  this  case,  to  prosecute  Bajcoomar  Bose.  The 
charges  against  Bajcoomar  Bose  are  under  s.  409  of  the  Penal  Code  of  criminal 
misappropription  of  moneys  which  were  in  his  charge  in  his  capacity  as  a  public 
sei  rant.  The  Deputy  Magistrate  framed  the  charge  under  one  head,  but  the 
Sessions  Judge,  for  some  reason  which  we  do  not  quite  understand,  thought 
proper  to  split  it  up  into  three  separate  and  distinct  charges*  The  case  waa 
tried  with  the  aid  of  a  jury,  and  they  conyicted  the  prisoner  under  s.  409. 
The  Sessions  Judge  has  sentenced  him  to  five  years'  rigorous  imprisonment. 
The  main  grounds  of  the  appeal  are  that  the  Judge  has  misdirected  the  jury, 
and  that  his  auraming-up  is  one-sided ;  that  he  has  omitted  to  point  out 
to  the  jury  the  e?idenoe  and  points  in  favor  of  the  pr  isooer  ,  that  he  has 
omitted  to  point  out  to  them  the  enmity  which  admittedly  existed  between 
the  principal  witneas  Jollodhur  and  the  prisoner  ,  that  with  reference  to  the 
alleged  alteration  of  the  date  in    the  letter,   which  is  marked     J  in  the  book,  he 

•  Criminal  Appeal,  Ko.  296  of  1878,  from  an  order  of  the  District  Judge  of 
i;uddeah,datedthe  17th  February  IbTS. 
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i>ught    to  bare  pointed  ont   to  the  jury  that  the  prisoner's  case  was  that  the  1873 

lett«*r  in  qnestton  was  despatched  in  September ;   that  thnre  was  no  reason  why        "1 

the  prisoner  should  alter  the  date  from  September  to  October,  while  the  body 

of  the  letter  remained  unaltered,  which  conclusively  shows  that  the  letter  was    Bajcoomaa 

despatched  in  September,  and  not  in   October  ;  and  farther,   that  the  prisone^         Iobb. 

couTd  have  had  no  control  whatever    over  that  letter-book,   inasmuch  as   fi*om 

the  date  of  his  saspension  in  May    1872,  to  the  date  of  his  trial,   many  months 

after,    it  was  never  in  his  custody.    Then  it  is  urged   that  the  Jud^e  entirely 

omitted  to  draw  the  attention  of  the  jury  to  the  fact  that  the  prisoner's  case 

Was  not   that  he  contracted  with  the  boatmen    directly  with  reference  to  the 

hire  of  the  boat  dming  tlie  inundation,    but  that    the   conti'act  was  made  with 

Jullodhur,  ^and  therefore    the    Judge  was  wrong    in    prominently   calling    the 

atteDtion    of  the    jury    to   the    fact    that  the    prisoner,    instead  of  paying  the 

boatmen,    had  paid   Jnllodhur,  and  directing  them   to   take  that  ciroamstance 

|nto  consideration  aw  evidenoe  against  the  prisoner.     Then,  and   this  is  the  most 

important  error  in  the  snmmin.^  up,  and  by  which    undoubtedly   the  Jud^e   has 

miadireeted  the  jury  in  a  most  important  part  of  the  case,    luasmach  as  the 

Jndga    has   directed   the   jury   to    hold    as    conclusive    evidence    againt   the 

priaoner,  the  fact  that  the  books  which    are   admitted    by    him    show    that  in 

January  there  was  no  such   snm  amounting   to    Rs.  40  as    cash  balance    from 

which  the  prisoner  could  have    paid  the  witness    Jnllodhur,  as    stated  by  him; 

whereas,  on  refarringto  these  books,  it    appears  that  up  to  January  there  was  a 

balance  of  Bs.  43.     There    are    other    minor    omissions    pointed    ont    by    the 

prisoner  in  the  petition  of  appeal,  but   we  think  it    sufficient    for    the    purposes 

of  this  judgment  to  notice  the  principal  ones   which    have    been    stated    above. 

The  petition  winds  up    with   a   statement   that    the    sentence   of   five    yeaas' 

rigorous  imprisonment  is  too   severe  with  reference    to    the    prisoner's  youth, 

and  on  taming  to  the  answer  of  the  prisoner,  we   find  that  he  is  a  young  man 

of  the  age  of  21. 

Now  in  this  case,  undoubtedly,  the  summing-up  of  the  Judge  is  very 
defective,  and  he  has  is  one  or  two  instances,  and  notably  in  the  instance  of 
the  cash  balance  book,  altogether  misdirected  the  jury.  The  jury  in  this  case 
have  not  been  intelligently  guided  by  the  Judge,  evidenoe  has  been  placed 
before  them,  which  ought  not  to  have  been  placed  before  them,  and  deductions 
have  been  drawn  from  facts  which  do  not  exist.  The  style  of  the  charge  also 
appears  to  us  to  be  very  objectionable.  The  jury  are  repeatedly  called 
upon  in  the  following  terms  : — "  Do  you  believe  this"  ?  "  Can  you  l^lieve  thatT^t 
instead  of  leaving  them  to  jadge  of  the  evidence  and  to  decide  what  weight  is 
to  be  attached  to  it. 


Kow  it  is  not  in  every  case  in  which  there  has  been  a  misdirection  to  the 
jury  that  this  Coart  will  set  aside  a  verdict  of  guilty,  but  only  in  suoh  oases 
in  which  the  accused  has  been  materially  prejudiced,  or  where  there  has  been 
a  f  ailtire  of  justice.  In  other  words,  if  this  case  had  been  tried  with  the  aid  of 
assessors,  and  this  Court  on  appeal,  after  reading   the   whole  of   the    evidenoe. 
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Bhoold  come  to  the  opinion  that  the  verdict  lilts  not  warranted  by  thee?idence, 
this  Court  would  be  justi6od,  under  the  rnlinp^  to  be  found  in  the  caee  of  Queen  v, 
ElahiBam  (1),  to  set  said  the  verdict,  to  direct  the  discharge  of  the  prisoner* 
and  not  to  direct  any  fresh  trial.  In  this  case  1  have  very  carefully  gone 
through  the  evidence,  and  I  think  that  the  prisoner  is  on  that  evidence  entitled 
to  an  acquittal.  (The  learned  Judge  proceeded  to  examine  the  evidence  and 
continued :—)  on  the  whole  case,  therefore,  if  this  had  been  atrial  with  the 
aid  of  the  assessors  invtead  of  a  trial  by  jury,  we  should  not  think  it  right 
to  convict  the  |  risoner  upon  this  evidence.  We,  therefore,  do  not  direct  a  fresh 
trial,  but  direct  that  the  prisoner  be  discharged. 


Phbab,  J.— I  entirely  concur  in  all  that  has  fallen  from  my  learned 
collftgue,  Kemp,  J.,  but  I  think  that,  under  the  circumstances  of  the  case,  it 
may  be  as  well  if  I  add  a  few  words,  inasmuch  as  it  very  constantly  devolves 
upon  me  to  conduct  trials  by  jury,  and  it  seems  to  me,  judging  by  the  aid  of 
my  o¥m  experience,  that  in  one  particular  at  any  rate  the  trial  of  this  case  in 
the  fifessions  Court  has  not  been  exactly  what  the  law  contemplates.  It  seems 
to  me  that  the  Judge's  charge  to  the  jury  was  not  a  summing-up  of  the 
evidence  for  the  prosecution  and  defence  such  as  is  prescribed  by  the  wordi 
of  s.  256  of  the  Criminal  Procedure  Code ;  it  was  rather  as  I  read  it  a 
sustained  effort  at  persuasion,  and  there  was  no  real  endeavor  made  by  the 
Sessions  Judge  to  present  the  evidence  on  the  one  side  and  the  other,  both 
impartially  before  the  jury.  If  I  may  be  allowed  to  say  so  I  think  that  thii 
error  probably  proceeded  from  the  adoption  of  the  narrative  form  of  ehaige* 
It  is  impossible,  I  imagine,  to  put  a  case  to  a  jury  in  the  narratiTe  form  from 
beginning  to  end  with  complete  fairness  to  both  sides  without  giving  the 
narrative  a  double  shape,  ».  e.,  stating  it,  so  to  speak,  in  the  alternative,  and  I 
apprehend  that  very  few  persons  indeed  are  able  to  do  this  with  any  great 
degree  of  success.  It  is  no  doubt  most  useful,  because  it  saves  time,  that  the 
Judge  should  state  to  the  jury  in  the  narrative  form  so  much  of  the  facts  as 
are  admitted  on  both  sides.  But  when  he  has  reached  this  point,  it  is  best 
I  think  that  he  explain  distinctly  the  issues  of  fact  which  it  remains  for  the 
jury  to  determine  having  regard  to  that  part  of  the  case  which  is  admitted 
and  to  the  charges  upon  which  the  prisoners  are  tried;  and,  having  made  the 
jury  understand  these  issues,  the  more  convenient  mode  of  summing  up  for 
him  to  adopt  is,  in  my  judgment,  to  present  to  the  jury  as  clearly  and 
impartially  as  he  can  a  summary  of  the  evidence  and  the  considerations  and 
inferences  to  be  drawn  from  the  evidence,  as  they  bear  both  on  the  negative 
and  affirmative  sides  of  each  of  these  issues.  It  is  impossible  of  course  for 
any  Judge  to  state  every  item  of  evidence,  or  to  draw  the  attention  of  the 
jury  to  every  fact  which  has  been  deposed  to,  but  he  can,  without  difficulty, 
give  them  a  summary  of  the  leading  points  of  the  evidence  and  the  con* 
siderations    and  inferences  to  be    drawn  from    it  on  the  one  side  and  on  the 

(1>B.L.  R.,Sup.Vol.,469. 
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other,  lie  nay  if  he  thinks  fit,  under  the  last  clanse  of  s,  256,  at  the  aarao 
time  ozpress  to  the  jury  his  own  opinion  aa  to  the  facts:  but  that  is  a  very  * 
different  thing  indeed  from  thaA  which  the  t^easions  Judge  has  done  in  this 
case.The  Judi^e.has  not,  aa  I  read  his  charge,  simply  expressed  his  opinion, 
and  then  left  all  the  evidence  fairly  before  t  he  jury  on  the  one  side,  and  on  the 
•other,  for  them  to  Judge  of  it  by  ihe  aid  of  hu*  opinion  if  they  chose  to  avail 
thomacAves  of  it.  Bat  be  has  ende  ivoured,  I  think — that  at  any  rate  is  the 
imprefisoii  which  his  charge  is  given  me — from  first  to  last,  to  persuade  the 
Jury  "bo  take  the  particnlar  view  of  the  faof s  and  of  the  inferences  from  the 
evidence  which  he  himself  h  is  taken  and  drawn,  and  indeed  he  has  left  thorn 
no  loop-hole  for  taking  any  other  viow.  This  is  not  only  not  in  acoordanoo 
•with  the  enactment  of  the  codo  of  criminal  Procedure  as  I  understand  it,  but 
I  l^ink  it  is  «  course  ealcnlated  in  the  mofussU  to  withdraw  altogether  from 
the  3  my  the  actual  decision  of  the  case.  Probably,  in  other  tribunals  than  a 
mofussil  Sessions  Conrt,  it  mi^ht  lead  to  exactly  the  opposite  result  to  that 
^hich  I  suppose  was  desired  by  the  Sessions  Judge,  that  is,  it  would,  in  such 
a  case  as  the  present,  lead  to  the  o  posito  view  beins:  adopted  by  the  jury,  and 
no  would  cause  an  acquittal  to  become  to  lasteal  of  a  conviction.  I  concur 
with  the  decisiOB  pronounced  b^  Kemp,  J. 
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ACCOMPLICE  455.N<H» 

See  Eyidbncb  Act,  as.  30, 133; 

Accouirr ^,  28^ 

See  MoBTOAUi  in  FbsaiBsiois^ 
ACOUBTION  ,  ...    406^ 

See  AiiLU¥iOH. 
ACCUSETDDISOHAEGED^BY  MAGISTRATE,  POWER  OF  SES- 
SIONS COURT  TO  ORDER  COMMITTAL  OF        ... 

See  CBDitNAL  Pbocedueb  Code,  s,  4d6^ 
ACT-^1835-VIU 

See  Salb  of  Sub-tbnurb  fob.  Abbbabs  of  Rbkt^ 
1839-XXXlI ^ 

SeeBviT  fob.  Oosibibwtioi^ 

' '     *      xoVi "  A I  J. I  •••  •••  •••  ••«  1^. 

See  Bbuoioub^Ehdowmbht. 
1850— IX.    See  Small  Caubb  Coub*  Acx. 

See  Ju&isiMOsioK  09  Calcutxa  Small  Cavbb  Coubx. 

""■™^'"**'*'"*"*^iJjxx        •••  •••  •••  ••«  •••■ 

See  JuBisBiCTioK* 

QiMrdianr^NeceeeUy—Begulatione  X  of  1X93,  Vof\799^I  <^  1800, 
XVII  of  1805,  ^  XVII  of  1806.  e.  ^^FoHee  of  Foteclo»wre,\ 
A  Hindoo^  being  a  lunatic,  may  b»  possesB^d  of  property,  althouga 
he  cannot  ti^e  it  by  inhemtance.  AH  dealings  witn  snck  property 
to  be  binding  must  be  effected  by  a  guardian  or  manager  duly 
appointed  by  the  supreme  civil  authority  \  and  since  the  passing 
of  Act  XXaV  of  1858,  a  guardiim  or  manager  can  only  bo- 
appointed  in  the  special  manner  prescribed  by  that  Act.  ^  A  de 
facto  manager  can  have  no  greater  powers  than  one^uly.appointed. 
Where,^  therefore,  the  mother  of  a  lunatic,  who  had  not  oeen  so 
appointed,  mortgaged  his  estate  without  the  previous  sanction  ol 
the  Court,,  the  mortoagee's  suit  for  foreclosure  was  dismissed^ 

Thb  Coubt  of  Wabos  v.  Kupulmum  Sing...  .».  ...    364 


••• 

28& 

•«• 

13» 

!•• 

862 

IM 

1» 

••• 

19a 

i»* 

24J 

-  -^Xlr^SvtidAA  Eeeid&nt  and  dofndoiledm  OaieydtayMajonkfofJ] 


The  ageof  majority  of  a  Hindu  resident  and  domiciled  in  the  town 
of  Cal6atta»  and  not  possessed  of  any  property  in  the  mofussilj  is 
the  Mid  of  fifteen  years. 

Kallt  Chubn  Mullick  v^  Bhugqobuttt  Chubn  Muluck   m.    23l 

— 1859--Vni,  s.  2 20a 

See  Rbs  Judicata. 
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ACT-1859-VIII.  s.  5  24^ 

See  JuBTsDiciioir 

» ^*  '  •••  •••  •••  •••  »♦♦  •«.        i 

See  Hindu  Widow. 

» 8»  34  ...  ...  ...  ...        App,      2^ 

iSfee  Security  for  c  osts. 

'  *  8. 73  ...  ...  App.      28. 

See  Promissoey  Notb  endorsed  by  Ihsoltbnt. 

►    8.     119  ...  ,;^  _  gg. 


See  SUPERINTENDENCIB  OP  HiGH  CoimT. 

,8.  200 — Decree  for  the  Performance  of  a  'parii' 


miar  Ad  by  the  Judgment  debtor-^ Execution.'] 
Bhoobtin  UIohun  Mondul  v.  Nobijt  Chunder  Btjllub    App.      12* 
^ '",  88.  232,  235.  245,  248,  272, 284,  287         2M 


See  Execution. 

,'  88.  235    A    240— Eajecurto»— PrM?a<e    Altenat(t>n,y 


The  prol^ibition  a^inst  private  alienation  of  attached  property 
contained  ill  s.  240,  Act  VIII  of  1859,  relates  only  to  aUenatioir 
which  would  affect  the  creditor  who  obtained  the  attachmient. 

'  Anund  Ljlll  Da88  v.  JuLLoDHUR  Shaw    ...  ...  »^    1^4- 

,    8.   229— Service  vf  prohibitory    (hder  hy^  affixhg 
it  to  Wall  of  Dwelli/ng -house,'] 

GOBIMD  ChiUNDER  DUTT  v.  KhBRODX  ChUNDBR  MlVIfiR,      App«       iSt 

-,  s.  2fj6'^Exe€utio9h  -^PurchoBer — BenamiJ]    A  talook   ' 


in-  possession  .of  a  mortgagee  wsks  put  up  for  sarle  under  an  ezecor 
tion  against  the  mortgagor,  and  was  bought  by  A  ia  his  own 
name,  but  benami  for  the  mortgagee.  A  obtained  a  certificate  as 
purchaser,  and  was  put  formally  in  possession,  the  mortgagee 
remaining  in  actual  possesBion.  Held  (reversing  the  decision  ol 
the  High  Court,  that  s.  260  of  Act  Vlli  of  1859  is  to  be 
construed  strictly,  and  that  no  suit  would  lie  by  A  against  the 
mortgagee  to  redeem. 

MussAMUT  BuHUNs  KooNWUR  V.  Lalla  BuHOitEE  Lall.        „.     159» 


-,  88.  280  &  2Ql'-Execution^SQh€dule.'] 


,  P.  Watkins  v.  Rajah  Kohernee  Bullub     J...  App-       11 

-Plaiyitiff.J    S.    281     of    Act    VIII  of 


1859  does  not  apply   to  a  plaintiff    iu    custody  for  the  costs  o£ 
a  suit. 

In  RE  Bduljbb  HuTToNJEB  ...  ...  ^        App.      27 

-,88.376  A  37a  ^  _    154* 

See  Bevibw. 


X—Act  XI  of  1859 -Sale  in  E»emtion  of  Staie  of  Pe- 

ceasrd — Decree  Infer  Partes."]  A  sued,  under  Act  X  of  1859,  the 
widow  of  Z,  as  widow  of  Z  and  guardian  of  T^g  son,  for  arrears  of 
rent  due  dy  Z.  He  obtairfed  a  decree  in  1862  against  the  widow, as 
2*s  representative,  biitit  was  declared  that  Z's  son  was  not  liable-on 
the  ground  that  hehi'd  been  adopted  into  another  fiuaiily.  In  a 
regu&r  soit^  A  obtained  a  decree  declahug  Zs  sou  to  be  the  heii*  ol 
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bis  natnr&l  father  Z.  Certain  estates  of  the  deceased  were  tiuea, 
in  1 867,  put  up  for  sale  under  Act  XI  of  1859,  in  execution  of  A's 
decree  for  rent,  and  A  became  the  purchaser.  The  certificate  stated 
that  the  sale  was  of  the  right  and  interest  of  the  widow,  and  that 
it  t«  ok  place  under  the  decree  in  the  regular  suit.  B,.  the  holder 
of  a  prior  decree  for  rent  against  Z,  having  failed  to  obtain  execu- 
tion  agfiinst  the  same  property,  tlxen  sued  A  and  Z's  son  for  a 
declaration  that  he  was  entitled  to  sell  the  property  on  the  ground 
that  it  had  come  to  Z>'s  son  as  Z*s  heir,  and  that  only,  the  interest 
of  the  widow  (who  had  no  interest)  had  been  purchased  by  /  •  Held 
(reversing  the  decision  of  the  High  COurt)  A  was  entitled  to 
the  property. 

The  case  of  Issom    Chunder    Miiier    v.  Buksh    Alt   Soudagtuc 
approved  of. 

The  Gsksral  Mana«ee  of  tbb  Raj  DHRBUNOibH  undvr  thb 
CoUKT  OE^  Wards  v.  Mahaiujah  Coojcae  Ramaput  Sing    ...  294- 

ACT—1869— XI  ^  ^.  ^  ^  294 

See-   Act  X  of  1859. 
■    ■  » s.  6  ...  »..  ^,  ^        Appy.     5- 

See  Suit  for  Eqas  Possession. 

>8.  78  ...  ...  ...  ^       App.     2 

See  Bengal   Act  VIII  of  1369,  s.  52. 

,  s.  105  .:.  ...  ...  ...  ...  139» 

Bee  Sa&b  of  Si^b-tenure  for  Arrears  of  Rent. 

,s.  112  ...  „        398NotO' 

See  Bengal  Act  VI  ot  186S»  s.  UK 

■'         "    '         AlV  ...  ••.  •..•  ....  »««  ...4     iS" 

See  Religious  Endowment 


,  s.     1,     el.     9 — Del    credere    Ageni-^Brecmh     ef 


Contrucf]  Where  a  broker  was  sued  for  a  balance  of  account,  his 
liability  being  based  on  the  receipt  of  a  del  cvedere  commission^ 
held  that  the  suit  was  for  breach  of  contract  witliin  the  meaning 
of  cl.  9,  s.  1  of  Act  XIV  of  1859,  and  the  period  of  limitatioa 
must  be  calculated  from  the  date  of  the  last  item  in  the  account* 
The  coniraot  not  being  in  writing,  the  suit^  which  was  brought* 
more  than  three  years  from  such  date,  was  barred* 

Okook  Pbusaud  Bustoorbe  v.   Mussamut    FoolKoohaeee 
Pabee  ...  ...  •»•  ...,  .....  .«,    1^ 

,  s.  1,  CL.  Id      ...  .^  ^  ^  ...30k 

See   Act  IV  of  1869,  s,  17. 

,  ss.  19,  20        ...  ...  ^.  ^.  „.  101 

See  Limitation. 

,  s.  20  ....  ^»  •*•  »••         258, 361 


See  Limitation. 

— 1861- V,  8,  17— Order  f>fexetutive  Nafitre.']  The  High  Courts 
while  considering  that  an  order  by  a  Magistrate  professing  taact 
under  s  17  of  Act  V  of  18GI  was  illegal,  refused  to  interfere,  on 
tnc  ground  that  the  order  was  one  of  an  executive  nature. 

In  the  matter  of  tub  Petition  of  Rqhoman  Sbrkar  App. 
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See  GrUAEBiAir  and  Wa]EU>. 

XXIII.  B.  11       .^      290 

See  BflUGAL  OrrrL  Covbts  Act,  s.  22: 

■^■"^■■^^■•«  '     '      f.  8*  oo        •••  ■••  •••  •••«  ■•!.  o«Wi 

iSfee  BEOTsTRATioif  Act,  b.  76. 

XXV.  flfee  ChJfbOHML  PioOBDaBB  Codb, 

1866^XX^s.a  193: 

See  JuRisBicTioN  op  GMLCVtrM  Smalb  Cause  Court. 


-,  SB.  18,  60,   100— 'Registf-ation-  Priority,']    A  mort- 


gaged a  tank  in  1859  to  the  pliftintiff.  The  mortgage  was  never 
registered.  A  in  'tSSTBoJd  the  tank  to  C,  and  execnted  a  deed  of 
sale  thereof*.  The  deed  of  sale  was  dlily  registered,  and  C  had' 
been  ever  since  in  possession  under  it.  The  plaintiff  sued  A  on 
his  raortga^,  and  lit  that  snit  C  intervened  and  was  made  a^ 
defendant.  A  did  not  appear  in  the  Btiit.  ^^^ZcT^tUat  C  having 
registered  his  deed  of  sale,  and  bemg  in-  possession,  his  title  was 
good  against  the  plaintiff*. 

Girija  Svng  vv  Qiridhari  Sing  distingmshed.. 

SoODHABAlf    BhUTTA-CHABJEB    V,      OdHOT     CfiUNDEB    BUNDO* 

PABHTA  ..•  ...  ...  ...  ..♦  ...  380" 


-,  88;  49;  50 — Begigt^aiion^PriorityJ] 


^oiusBL  HoBSEiE  V.  GoLAic  Ambiah  ...  ...       3SI  Nota 

— ~1869-IV,  B.  17— ito<  Xrr  of  1869^«.  %  d.  IQ^Otmcf^rrmt 
Judgments  on  FaetB-^-ConfirmaMon  hy  High  Oov/rt  of  Decree  of 
District  Judge,]  Act  XIV  of  1859^  s.  l^cL  16,  does  not  apply  to- 
divorce  soits. 

A  decree  of  a  Higb  Court  oonfiiTiitng    the  decree  by  a' district 
Judge  f ordisBolntion  of  marriage  reversed,  so^far  as  it  affected  the 
co-respondent  and  condemned  him  in  costs.    The  circumstances 
of  the  case  took  it  out  of  the- general  rule  not  to  reverse  the  con- 
current findings  of  two- Courts  on  a  question  of  fact. 

William  HajT  tr.  William  Gordon  .„  ...  ...  301 

—1871— VI,s.  22;  See  Bengal  Civil  Courts  Act. 

■  ■  VIII.  Sfte  Bib&ibtbatiok  Act. 

——1872 — ^I.  See  Evidence  Act. 
X.  See  Cbhunal  Fbogedurb  Codb. 


OF  STATE  ^  ...  345 

See  Jueibdigtiok  of  British  Municipai.  Couri^J 

,  WRONGFUL       434 

See  Criminal  Pbo«ej)UB«  Code,  ss.  62;  282. 

ACTION,  CAUSE  OF ...  122 

See  Jurisdiction  ov  Hioa  Court. 

ACTS    DONE   UNDER    POWERS    CONFERRED   BY    THE 

LEGISLATURE  ...  ... ..*  24 

See  Jurisdiction.. 


Digitized  byLjOOQlC 


GENERAL  INDEX.  ^ 

Page 
ADJOTTRKMENT  FOR  tlONVBNIENOB  OF  COUNSEL,  AFFI- 
DAVIT FILED  AFTER  ...  ...  ...  ...    &7 

See  MovBT-BECBBE  3N  Suit  foe  Fobbclosueb  «ob  Sale. 
ADmSSIBILITY  OF  AFFIDAVIT  FILED   AFTER  ADJOURN- 
MENT FOBr  CONVENIENCE  OP  COUNSEL...  ...    67 

See  MeNET-DECBEESN  Suit  FOB  Fobeclosube  «b  Sale. 

ADMISSION ...  ...  .,  App.     2 

See  Etidemcb  Act,  ^.  2,  il.  k. 


268 


See  Evibence  Act,  ss.  13,  21,  ^  32. 
ADOPTION    OP    MA  HOMED  AN   RELIGION  FOR  PURPOSE 

OP  MARRIAGE  ...  ...  ...  ...  125 

See  GuABDiiN  and  Wabd. 
AFFIDAVIT,  ADMISSIBILITY  OF  ...  ...  ...    57 

See  MONET-DECBEE  IN  SUITS  FOB  FoBECLOStTBE  OB  SaLE. 

AFFRAY     ...  ...  ...  ...  ...  ...  434 

See  Cbisinal  Fbooedubb  Code,  b.  62, 
AGENCY     ...  ...  ...  ...  ,„  ...  205 

See  Evidence. 
AQE!>IT,  DEL  CBEDEBE  ...  ...  .,.  ...     15 

See  Act  XIV  of  1859,  s  1,  d.  9, 
AGREEMENT     TO      RECEIVE     PAYMENT     BY     INSTAL- 
MENTS ...  ...  ...  ...  App.    28 

See  Execution  of  Decree, 
ALIENATION  BY  DE  FAOTO  GVARBlAN-^NweseUy,'] 

GuNGA  Pershad  V.  Phool  Sing  ,,.  ...  368  Not© 

FATHER     ...  ...  ...  ...  183 

See  Hindu  Law. 
,  GIFT  BY  ...  ...  ...  ...      1 


See  Hindu  Widow. 

,  PRIVATE         ...  ...  ...  ...134 

iSfee  Act  VIII  of  1859,  ss,  235, 240. 

ALLUVION— DiZttoicm — Accretion^  BegulaJtion  XI  of  1825,  e.  4.] 
Where  a  cbur  formed  in  the  middle  of  a  river,  and  was  settled 
with  A,  and  by  the  recession  of  the  river  new  land  app^urcd, which 
was  really  a  deposit  on  the  ancient  site  of  B*s  land,  though  adher- 
ing^ to  the  chnr,  it  was  held  to  be  B's  land. 

The  first  rale  established  by  s.  4,  Regulation  XI  of  1825,  does 
not  apparently  contemplate  landothertlum  that  commonly  known 
as  alluvion  viz,,  land  gained  bv  gradual  and  imperceptible  accre- 
tion, the  mcrementum  latena  oi  the  Civil  law.  There  is  no  express 
provision  in  the  Regulation  for  the  case  of  land  which  has 
been  lost  to  the  original  proprietor  by  the  encroachment  of  the  sea 
or  a  river,  and  which,  after  diluviation,  reappears  on  the  recession 
of  the  sea  or  river,  and  there  is  nothing  to  take  away  or  destroy 
the  original  proprietor's  right ;  such  a  ease  is  to  be  determined  by 
the  general  prineii^ea  of  equity  and  iustioe  wder  tnO  5th  rote 

i     contained  in  8. 4« 
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A  tdtle  fcmtidod  on  the  origmal  ownersliip  and  identification  oi 

land  reappearing  is  to  be  con finec^  prima  /acw  to  the  reformation 

x>n  that  site. 
The   cases   of   Mussamut  Imam    Bandi   v.  Swgovmd  Ohose, 

Lopez  V.  Maddanmohath  Tlidkur,  and   Edkowri  Bing  v.    Hiralal 

Seal  commented  on^ 

KoGENSER  CfifUNDEB  GhOSE  t;.  MAHOliLED  EsO^        ....  ^,  406 

APPEAL     ...  ...  ...  ...  v..  ...  290 

See  Bengal  Civil  GotJuxs  Act,  s.  22. 
1  ■■       !Executimi — Jurisdiciiof^'] 

IlAHANOOGaA  Sahoy  V.  Byjnath  Lall  ..«  ..>.  201  Note 

— TO  HIGH  COURT      ...  ...  ...  App.    29 

See  Bengal  Act  VIII  or  1869,  s.  102, 
APPEARANCE,  CONFISCATION  AFTER  .,.  ...  App.    14 

See  Criminal  Procedure  Code,  ss.  183,  18-k 

■■  OP  PERSON  AGAINST  WHOM    PROCLAMA-       ' 

TIG N  ISSUED,  TIME  FO  ft      .      >..  ...  App.    14 

\    See  CaiiciNiL  Procedure  Code,  ss.  183, 184. 
APPtlCATION  FO ft  REVIEW  ...  ...  ...  ...361 

See  Limitation. 

ARREAR  OF  RENT.    See  Sale  o?  Sub-tenure  for . 

ARREARS  OF  REN  T,  SALE  FOR.    See  Sale  for  Arrears  of  Rent. 
ATTACHMENT.    See  Priority  op  Attachment,  Effect  of. 

, CONCURRENT    ORDERS    FOR,  IN  DIFFER- 

ENT  DISTRICTS  ...  ...  ...  ...214 

See  Execution. 
■  OF  FCNr)  BY  CREDITOR  ...  ...  444 

See  Attorney's  Costs. 
WITHOUT  SALE  ...  ...  ...214 


See  Execution. 

ATTORNEY'S  COSTS— Liew  on  Swn  recovered  hy  Client^AUach- 
nient  of  Fi)md  hy  creditor  J]  I  he  plaintiff  obtained  a  decree 
against  the  defendant ;  but  before  satisfaction  of  the  decree,  the 
amount  of  the  decree  was  attached  in  the  hands  of  the  defendant 
by  a  third  person  who  had  obtained  a  decree  in  a  suit  against  the 
plaintiff.  On  an  application  by  the  attorney  for  the  plaintiff  that 
tUe  defendant  might  be  ordered  to  pay.  to  him  his  cost  of  suits  out 
of  the  sum  which  nad  been  attached  in  the  defendant's  hands,  and 
on  which  the  aiitorney  claimed  to  have  a  lien,theCoiirt  held  that  the 
attorney  had  a  lien  for  his  costs  on  the  sum  so  attached,  but  that 
the  only  order  it  could  make  was  an  order  to  the  defendant  not  to 
pay  the  sum  attached  to  any  one  without  notice  to  the  attorney. 

The  Nawab  Nazimx)f  Bengal  v.  Heebalall  Seal  •••  444 

BARRISTER— Stwipenstim—lfaZtw  AthimuB^']  An  order  ofaHigh  Court 

suspending  a  barrister  from  practice  for  five  years  set  aside  on  the 

ground  th^,  although  there  had  been  grave  irregularitj,there  was 

1X0  mcdui  animus  to  show  an  IntentiQQ  tQ  oomout  a  f  raudolont  act, 

Zair^TiioMAsitiswxoN      •••  '    ;     #•«  m  •u  99 
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BEKAMI  ...  ...  .,.      ^  ^     ,„    169 

See  Act  VIII  op  1859,  b.  260.  * 

BENGAL  ACT,  1^2,  VI,  b.  10— Eight  of  a  Oo'Shavw  i(k  MeasiM-e- 
ment—Aet  X  of  1859,  y.  ll^^BengaZ  Act  VIII  of  1869— JBi^W 
of  a  Co' sharer  to  Distrain.'] 
MooLooK  Chtjnd  Mundul  v.  Modhoosudon  Bachusputty     398  Note 

-,  1869,Vin        ...  ...  ...  398  Note* 


See  BBNGA.L  Act  VI  of  1862,  s.  10. 


-,88,25,37,38        ...  ...  ...    897 


See  Bight  or  Shabeholdeb  in  Land  to  Mxasvbbicent. 
-,  s.  62— ik*  X  of  1859,  s.  7B^J)iBcre' 


tionary  Power  of  a  Court  to  stay  Execution  of  a  peoree  for  Eject- 
'nient.']  The  Courb  has  discretion  to  stay  execution  on  other 
grounds  than  those  on  which  it  is  bound  to  do  so  under  s*  52  of 
Act  VIII  of  1869  (B.C.). 

Bao  Baneeram  y.  Bamnaxh  Shah...  ...  App. 

-,  8.  102— JjjpfloZ  to  the  High  Chwt,'] 


In  a  suit  for  arrears  of  rent  below  Bs.  100,  an  appeal  lies  to  the 
High  Conrt  from  a  deoree  paeeed  in  appeal  by  an  Additional 
Judge. 

Nobokisto  Koondo  v.  Nazib  Mahomed  Sheixh...         'ApP»      30 


•  Special  AppeaL]    In  suits 


for  recovery  of  rent  below  Bs.  100,  a  special  appeal  lies  to  the 
High  Court  from  the  decision  in  appeal  oy  a  Subordinate  Jndg^. 
MooNSHEE  Mahomed  Munoob  Mea  v.  Sbeemuttt  J'xbunee,  App.      29 

1870,  Ill—Decree  iftomsf&red  to  the  Moon9iff^$ 


Cowrtfor  Execution^] 

In  the  Mitteb  qp  Bamsoondbe  Bandopadhta    ...      App.      21 


Transf&i'  of  De&ree,'] 


In  the  Matteb  of  the  Petition  of  S.  M.  Juggodomba 
D  ASS  BE  ...  ...  ...    App.  22  Note 

CIVIL  COUBTS  ACT  (VI  of  1871),  s.  22—Jttrwiic^*on— 

Aypecd — Execution — Act  XXIII  of  1861,  a.  11.]  The  appeal  from 
an  order  of  a  Subordinate  Judge  directing  execution  to  issue  lies  to 
the  District  Judge,  and  not  to  the  High  Court,  where  the  amount 
claimed  in  a  suit  is  under  Bs.  5,000,  although  the  amount  sot^ht 
to  be  recovered  in  execution  has,  by  the  addition  of  interest  since 
decree,  grown  to  a  sum  exceeding  Bs.  5,000. 

MUBSAMUT  BUTTANJOTE  KoOEB  T.  BaM  DaSS         ...  ...      290 

BIGAMY  ...  ..•  ..•  ...    125 

See  GuABDiAN  and  Wabd. 

BOND,  SUIT  ON  JOINT  ...  .«  ...  ...    200 

See  Bes  Jttdicata. 

BBEACH  of  OONTBAOT        ...  ...•  ..•  ...      15 

See  A-CT  XIV  op  1859,  s.  1,  jCL.  9. 

THE  PEACE         ...  ...  ...  ...    441 

See  Obimivai.  PbocEdit&i  C<U>EI*  8B«  62,  282. 

BBITISH  municipal  OOUBT.    Bee  Jcwsdiction  op  — . 

67 
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BURTHEN  OP  PROOF  ..,  ...  ...        1,19,36,    205 

See  Hindu  Widow,    See  Religious  Endowmekt. 
See  GuBADUH.    See  Bvidbncb.        '    • 

CACHAR  ...  ...  ...  ...    117 

See  Prbwibtion. 

CAUSE  OF  ACTION  ...  ...  ...  ...    123 

See  Jurisdiction  of  Hioh  Oqurt. 

CHARGE  OF  A  JUDGE  TO  A  JURY— How  to  sitm  up  the  Evi- 
dence—-Verdict  of  Jtiry — Criminal  Procedure  Code  (Act  X  of 
1872).  88,  255  ^  256. 

The  Queen  v.  Rajcoomul  Bosb     ...  ...  App.      3f) 

CHATTELS,  GOODS  AND       ...  ...  ...  ...    4AS 

See  Sma^  Cauqe  Court  Aq:,  ss,  58,  88. 

CHILD,  CUSTODY  OF  ...  ...  ...  ...    125 

See  Guardian  and  Ward. 

CLAIM.  SUM  ADDED  TO  LEGAL,  FOR  PURPOSE  OF  GIVING 

JURISDICTION  ...  ...  ...  ...    193 

See  Jurisdiction  of  Calcutta  Small  Cause  Ooxtrt. 


OtERVALUBD  FOR  PURPOSE  OF  GIVING  JURIS- 


DICTION ...  ...  ...  App.      20 

See  High  Court's  Act,  s.  15. 

CLIENT,  LIEN  ON  SUM  RECOVERED  B^  ...  ...    444 

See  Attorney's  Costs. 

COMMENT  m  NEWSPAPER...  „.  ,..  ...      71 

See  Libel. 

COMMITTAL  OF  ACCUSED  DISCHARGED  BY  MAGISTRATE, 

POWER  OF  SESSIONS  COURT  TO  ORDER  ...  ...    285 

Bee  Criminal  Procedure  Code,  s.  296. 

COMMITTEE,  ENGLISH  ...  ...  ...  ,..      79 

See  MooNsiFF,  Dismissal  of. 

COMPLAINT  ...  ...  ...  App.      26 

See  Criminal  Procedure  Code,  s.  67. 

COMPROMISE  ...  ...  ...  ...      35 

See  Guardian. 

CONCURRENT  FINDINGS  ON  PACT,  REVERSAL  OP  35,  45 

See  Guardian.    See  Mahomed ^n  Law. 

-JUDGMENTS  ON  ^^ ACTS  ...  ...    301 


See  Act  X  OF  1869,8.17. 

■  ORDERS  FOU  ATTACHMENT  IN  DIFFER- 


ENT  DISTRICTS  ...  ...  ...  ...    214 

See  E3USCUTI0H. 

CONFESSION  ...  ...  ...  App.       2 

See  EyjDENCB  Act,  s.  8,  il.  k. 


BY  PRISONER  WHEN  ADMISSIBLE  AGAINST 


CO-PRISONER  ...  ,.,  ...  -..    453 

iSee  Etidbnci  Act,  s.  30. 
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CONFESSION.  OKEDIBILITYOB^  ...  ...  ...    332 

See  EviDBMCE. 

•OP  GUILT       ...  ..  ..  ...    332 


iSeeEviDEBMCB. 


PRISONER  ...  ..«  455  Note 


See  Evidence  Act,8s.  30, 133. 
-UNDER  THREAT  ...  ...  App. 


See  EviDBi?CK  Act,  s.  24. 

CONFIRMATION  BY  HIGH  COURT  OF  DECREE   OF  DIS- 
TRICT JUDGE  ...  ...  ...  ...  ...    301 

See  Act  IV  op  1869,  s.l7. 

CONFISCATION  AFTER  APPEARANCE...  ...        App.        U 

See  C&iMiNAL  Paocei^ube  Codb,8S.  183,  184. 

-BY  GOVERNOR  OF  FOREIGN  STATE  ...    345 


See  JuKisDicTioN  of  Bbitish  Municipjil  Court. 

CONTjaACT,  BREACH  OF         ...  ...  ...  ...      15 

See  Aoi  XIV  op  1859,  s*  1,  cl.  9. 

BY  MINOR  ...  •  ...  ...  ...      57 

See  Minor. 

^ r-, MADE  BY  GUARDIAN,  RATIFICATION  OF        ...    324 

See  Guardian  and  Infant. 

CONTRIBUTION.  SUIT  FOR    ...  ...  ...  App.      25 

See  Suit  for . 

CONVENIENCE  OF  COUNSEL.     See  Mossm  decree  in  Suit  for 
foreclosure  or  Sale. 

CO-PRISONER, CONFESSION  3Y  PRISONER  WHEN  ADMIS- 

SIBLE  AGAINST  ...  .,,  ...  ...    453 

See  Evidence  Act,  b.  30. 

CORROBORATIVB  EVIDENCE...  ...  ...  445  Note 

See  Evidence  Act,  ss.  30, 133. 

CO-SHARER,  RIGHT  OF.  TO  DISTRAIN  ...  ...  398  Note 

See  Bengal  Act  VI  op  1862,  s.  10, 

MEASUREMENT  398, 401,  403  Note 

See  Bengal  Act  VI  of  1862,  s.  10 

COSTS.  See  Attorney*  a  Costs. 

■  ...  ...^  ...         App.      25 

See  Suit  on  Dbcrbb  op  Calcutta  Shall  Cause  Couri. 

,  SECURITY  FOR.  See  Sbcurixy  for . 

COUNSEL,  CONVENIENCE  OF  ...  ...  ...      57 

See  MoN£Y-p£CR]p&  in  Suit  for  Foreclosure  or  Sale. 

COURT,  DISCRETIONARY  POWER  OF,  TO  STAY  EXECU- 

TION  OF  DBCRBB-  FOR  EJECTMENT  ,„  App.       2 

See  Bengal  Act  VIII  op  1869, 8.  52. 
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COUfiTS  ESTABLISHED  BY  ROYAL  OHABTEB  ...  ...    lOl 

See  Limitation 

CREDIBILITY  OF  CONFESSION  ...  ...  ,.,    332 

See  Evidence. 

CREDITOR,  ATTACHMENT  OFFERED  BY  ...  ...    444 

See  Attornbt's  Costs. 


RIGHT  OF  FIRST  ATTACHING  ...  App.        9 

See  Pkioritt  op  AttachmbnTjEfpect  op. 

CRIMINAL  PROCEDURE  CODE-  (Act  XXV  op  1861).  s.  62, 
—Rival  Hats  —  Power  of  MagietrcUe—Lioi — 4ffray.]  A  Magis- 
trate has  power.under  s.  62  of  Act  XXV  of  1861,  to  prohibit  a 
particular  landholder  from  holding  a  h4t  on  a  particular  spot  on 
a  particular  day,  at  least  for  a  temporary  period,  if  he  is  satis- 
fied upon  roasonable  grounds  that  the  order  is  likely  to  prevent , 
or  tends  to  prevent,  a  riot  or  an  affray. 

In  the  MATfsa  of  the  Petition  op  Btkuntram  Shaha  Roy    434 


ss.  62, 


282 — Power  of  MagistrcUe — Breach  of  the  Pea^e — Wrmigfid  AcLl 
Under  s.  282  of  Act  XXV  of  1861,  a  Magistrate  can  prevent  a 
person  from  doing  a  wrongful  aot,  but  not  one  which  the  person 
may  lawfully  do.  It  was  not  intended  that  a  person  should  be 
prevented  by  a  Magistrate  from  exercising  his  rights  of  property, 
because  another  person  would  be  likely  to  commit  a  breach  of  the 
peace  if  he  did  so. 

In  the  matter  op  the  Petition  op  Kashichukder  Doss      ...    441 


-,  8.  67 


'■^Covvplaint^-'Dismieeal  without  Enquiry,'] 

In  the  matter  op  the  Petition  op  Raghoo  Parirah      App.      26 


-,  ss.  183 


8f  184  —  Time  for  Appeara>nce  of  Peraon  against  whom  Pro- 
clamation  issued — Appearance  after  Time  fixed — Confiecation  after 
Appearance.] 

In  the  matter  of  the  Petitioi^  op  Ramkishore  Skin    App.      14 

-,  ss.  255,  266,  App.      36 


See  Charge  op  Judge  to  Jury. 


-(Act  X  of  1872,)  8.  296— Pow;e^- 


of  a  Sessions  Court  to  order  Gommtitial  of  Accused  dischMrgeH  hy 
a  Magistrate.]  An  order  by  a  Judge,  under  s.  296  of  Act  X 
of  1872,  directing  a  Magistrate  to  commit  an  accused  person,  who 
has  been  discharged  at  a  preliminary  enquiry,  to  take  his  trial  in 
a  Court  of  Session,  must  specify  the  particular  act  constituting  the 
offence  charged.  The  Judge  cannot  direct  a  committal  for  offences 
with  which  the  accused  was  in  no  way  chained  before  the  Magis- 
trate. 

The  Queen  t.  7arucknath  MooKBuru  ..«  .^    285 

,  8. 425— 2Vi«l 

,0f  JVm«  of  Unsouneh^ess  of  Mind.] 

The  Queen  v.  Bhkekoo  Kalwar,  alias  Bhbk  Sha  App.      10 

-,  86.536,  637  App,      33 


See  MAXNTSflTANCEj  Order  por* 
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CUSTODY  OP  CBlbY>  ...  ...  ...  ...    125 

See  Guardian  axd  Wabd, 

CUSTOM,  EVIDENCE  OF  FAMILY         ...  ...  ...    263 

i^ee  EviDBNCB  Act,  ss.  J 3.  21,  32. 

DAMAGES,  MEASURE  OF         ...  ...  ,..  ...    345 

See  JufiisDicTioN  of  British  Municipal  Couut. 

DEBT,  PAYMENf  OF,  Otff  OF  PROFITS  ...  ...    312 

See  Partnrbbuip. 

DEBTOR,  PROPERTY  OF         ...  ...  ...  App.       D 

See  Pkioiiity  op  Attachment,  Effect  op. 

DEBUTTER  ...  ..,  ...  ...      19 

See  Religious  Endowment. 

DECEASED,  SALE  IN  EXECUTION  OF  ESTATE  OF  ...    294 

See  Act  X  of  1859. 

DECREE.    See  Suit  on  Dbcrbb  of  Small  OAusb  Court.  See  Execu- 
tion OF  — . 

...  ...  ...  ..•  ...     24),    258 

See  Jurisdiction.    See  Limitation. 

AND  EFFECT  OF  NOTE  APPENDED  TO  DECREE 
VARYING  ...  ...  ...  ...      57 

See  MoNST-DECREB  in  Suit  ioR  Foreclosurb  or  Sale. 

——,  EXECUTION  OF         ..,  ...  ...  ...    101 

See  Limitation. 

"  "^ ...    '  ,.,  ...  259  Note 


See  Limitation. 


FOR  EJECTMENT,  POWER  OF  COURT  TO  STAY 

EXECUTION  OF...  ...  ...  ...  App. 

See  Bengal  Act  VIII  of  1869,  s.  62, 

PERFORMANCE    OF    PAR1?lC)ULAR   ACT   BY 


JUDGAJENT-DBbTUR.        ...  ...  ...  App.      12 

See  Act  VIII  of  1859,  s.  200. 

,  INTER  PARTES  ...  ...  ,„  ...    294 

See  Act  X  of  1859. 


-rr-OF  DISTRICT  jnDG»,  CONFIRMATION  OF,  BY 


HIGH  COURT  ...  ...  ...  ...    301 

See  Act  IV  of  1869,  s.  17. 

— --,  PROCEEDING  TO  ENFOJICE  ...  ...  101,    361 

See  Limitation. 

;  SETTKIG  ASIDE  PART  OF       ...  ...     .         ...   .-6a 

See  Superintendenav  of  Hxqh  Coubt. 

-— -,  TRANSFER  OF  .         ...  ...  ...   App.  22  Note 

See  Bengal  Act  III  of  1870.  ^ 

TRANSFERRED  TO  MOONSIFF'S  COURT  FOR  EX- 
ECUTION   .        ...  ...  ...  ...  App.      21 

See  Bengal  Act  IU  op  1870. 
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iXii  JOBSTERiUi  inZXES. 

Pago 
DB  FACTO  GUARDIAN,..  Sea  Ai,iwatio»  by  ^*r^, 

DEPENDANTS  WITH  SBPARATK  LIABILITY  ..,259    Note 

566.  Limitation. 

DEL  OEEDBRE  AGENT  ...  ..,  „•  ...      15 

See  Act  XIV  of  1859,  si,  cl.  9. 

DELAY  IN  REPUDIATING      ...    ^  .,      „.  „.   326,  327  Note 

See'MwroB,  COJttHACfT  itr     ' 

-. A  GUARDUN'S  ACT     •••  .m    324 

See'GuAjapuji  iVND  Iif?ANT; 

DENUL  OF  LANDLORD'S  TITLE  .,.  .,.  App.       6 

i^ee'SyiT  fo%  Epas  HouB^^vm^ 

DILUyiON  :     /  ...  ^*  «•  M.    40« 

See  Ai^^uviQX. 

DISOBKTIONARY  P0W5B  HF  OOURT  TO   gfAY  BXBOU,. 
TION  OF  DECREE  FOR  EJECTMENT             .,.       .  App.       2 
See  B^NQAL.AcT  VIIJ  qp  1869,  s.  W. 

DISINHERITING  OF  SONS    .., .            ;,.              ...  271    Note 

flee  Hof  my  Lav^  

ti  ,„  M  sous  ,„  •,,  ...  If.  267 
See  Hrapu  Lait. 

DISMISSAL  OF  MOONSIFF.    See  3ilQOi|8ii?,  Djsipi^A^  of ,  ' 

— ^^•r.— WITHOUT  ENQUIRY  ,^      ..^  ^      .  App.     26 

See  CftDpNAL  Paogbdubs  CopB,  s.  67ff 

DISTRICT  JUDQE,  CONFIRMATIQJJ  BY  HIG5  COURT  Qf 

DBCREfi  OF  ......  ...  -..^--SfOlr 

See  Apt  IY  oy  1869,  a,  17. 

DISTIIJCTS,  CQNCUBRKJJT  ORDEftS  FOB  ATTAOHMS-NT  IN 

DIFFERENT  ^  ...  .,.214 

See  EjpBcyyjoH, 

DIVORCE  ..•     .         ...     ..       ..^  ,,,  AbB»_33. 

See  Maiktevance,  Order  fob. 

DOCIWUBT  BXBOUTED  BY  BU^DAH:  LADDBB         '        Tir-iW^ 
See  SyiPEKCE. . 

DOCUMENTS  NOT  IN  EVIDENCE  BEFORE  SESSIONS 
JIJDGB  ...  '    ...  ,.,       "^^   ... 

See  Evidence. 


'                    ,  PUBLIC                         .Mr.,  '     r^                AlJpr-^ 

See  EviDBNOi  AtT,  ss.  74f  77» 

J)OWBR                             ...         ..,               „.  ^.      :         ...      4S 

See  Mahomedait  LaW4 

DWELLlNSuaOlJSK,  fiBKyieKOF  PBOHIBI^OBy  OBDE^WF — - 

AFFIXING  IT  TO  WALL  OF            .„  ..,         .Jb>p.,-    12 

See  Act  VHI  of  1859,  s.  ^^,  •  ^ 
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EFFBCTOF   NOTS   APCfilffDBD    TQ  SBCttBB    YABTOm 

UKGHUB     ..        -. ri« 57 

gee  Ho»Ey*^BC»B^  iif  SviT  ?oa  Fobecloburiob^Salb. 

■■-■.^*'  ■>'■'.,■.:  PMOBITY  ^0¥  ATTAOHMBNl?,    S^e  ^obJtt  op 
EJBCniE^t.  t)BCEE|?FOB,.FOWE^  OS  OOUBT.  TO  STAY 

j^xBctmoN  or  .        .,.         ..,         ...     App.      2 

80$  Bt^&J^  Act  VJII  qp  1869^  s.  $2^ 
..^.-—  or  BTOT  •  ...  ...  \„         App.      32 

ENOCMBBAJTCB*     ..  ...  .„  139 

«      5d0  SuB^  <#  SirB*iiiii»R  7oa  AnflKAi.  ox  B«tfT* 

ENDOWWBJfTi  foi^  BxuGloijs  ©spovkbnt, 

KfGWSH  COMltraTBE     '       ,..  „,        /    ,♦,  ...     79 

i$6d  JtfoOirSIFFf  Dl8^lS$AL   07, 

■  ^"w  ■■  •••  a^ff  n%  OA  Note 

Sf/8  ]i(00N8I^,  DJB3CI6S/kL  OS. 

I  I    LAW  •«.  ••«  ^tf  ♦••-  "•    312 

*  See  FiBTKimsHiP      »«•  ,„  ..«  «..  ^  212 

BNCJUJBT,  DISMISSAL  VIT3»lCrT        „.  .m.         App.     26 

See  Obimikai.  Peocbdub^  Coper's, 67, 

EQUrry  O?  9RDBMPTION-^teZd^Iw/iinc«^o?>.] 

Bi^x  liOeuuK  dnuukR  y.  S»  U.  Kahinsb  DbbbB  ...  60  Note 

ESTATE  OP  DECEASED,  DBCEBB  IN  EX50tJ;i90N  OP      ...    294 
See  Act  X  of  16/59, 

EXTBOPBANa  M.  ..♦  .,r  ^»  ...    117 

ififesPflLEEKPTIOK, 

£  V7D!i^C  E^Ccwfession  of,  OuiU  -r0rii)£&i%  a/  Confa$$i0y^Bocu' 
ments  not  in  Evidence  before  Sessiona  Judge.^  The  words  actually 
us«d  }^y  an  iK^tcged,  who  is  said  to  have  confessed-,  oiight  to  be 
asf^ertained.  Tke  Court  should  n^^z^c^ilierely  the  oc^ieluBions 
at  whic|i  the  witnesses^deposing  ^o  a  confeMioDftheWselyas  arrived 
from  the  Answers  wbic)^  theaetmsed  ga^e^^t^^liOAs  put  by  them. 
WUere  an  accused  makes  two  distinct    Btatement8,*«^he  one 
amounting  to  a  oonfession  of  guilt,  tbept^Jrep«^Uatk^s  guilt^^if 
the  one  stateiU^nt  is  taken  against  the  94)oused>.' the  ^er  also 
must  be  taken,  for  what  it  fs  worth,  in  6is  favor.    The  Court 
ouishtvto  weigh  well  the  relative  credibility  of  &ie>1tktf  stAtementB 
before  it  aocepts  the  one  inpveierenoe  to  the  athaarv: 
DocumeQts  which  were  in  the  record  bsj^  xip  by  jbhe.l^agistrote, 
<-      bn4>  which  were  not  put  "in  evidenqe  bef(^e  the  session  Jxidge; 
were  looked  at  because  threy  (told  infayorbf  the  pristmer. 
-:     "JCkb  QpiBN  V,  Soobjah    ...  ...  ...  .-,332 

'fixeimU^:  pf  BoGufiia^  ^.  Midah  JiaSiA-f-^efacy^ 
ftf  Proof]    The  plaintiff  sought  to  make  two  purdah 


ladies  l|4^ie  qi>, document  ig^ch  )i0  alleged  ^ad  been  e^cecu&ecT 
by  a  thjittl  person  as^thoii'  tigent:  ffeld  (reversTnfe  the  decision  of 
ti^  High  Courti»  strict  proof  of  the.agency  must  be  gi?e&. — 

MUSSTJMAT  AZBS2OO1II0S4  Tf  BaQUA  KeAN     .^         «44  ••>     ^05 
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EVIDBNOB  ACT  (I  of  187£),B.  8,il.  K-^Admisnon^Oonfession.} 

Tbe  Qnmr  v.  Micdovald  ...  ...  App.       2 

■  = ,  ss.  13,21,  CL.  1,  &  s.  32,  CL.  7—lRelevant 

Pact-Smdeiice of  Ficmilif  Ouf^cm-StttimiMnt  in  WnUf^^tt 

Party  to  the  Suit  who  U  dead—AdmiBsion,}  In  a  suit  to  estabnsh 
the  exUtouQQ  of  a  f funilv  custom,  tho  plaintifEs  offered  in  evidence 
a  deed  cotitaining  a  recital  that  the  custom  of  the  family  was  as 
alleged  in  the -plaint,  and  a  covenant  to  do  nothing  contrary  to 
it.  The  deed  was  executed  before  i&ction  brought  by  the  present 
pkdntiffs ,  and  also  by  a^plaintiff  who  had  di^  sinoe  the  lastitu^  * 
tioA  of  tbe  suit  and,  as  the  plaint  allegedi  by  "a  considerable 
majority"  of  the  feimily,  but  tKe  defendant  was  not  a  party  to  it. 
Hdd,  that  the  deed  was- admissible  as  evidence  on  belmlf  of  the 
plaintiffs,  though  they  oOttld  theftn^Vfes  be  called  as  witnesses ; 
but  that,  though  admissible,  the  oustom  as  against  the  defend- 
ant must  be  proved  cdiuMe. 

..  HURBONAZH   MULLIPKV.  NlTTAirUNI)  MirtLtCK  ...  ^,     263 


,  «.  24— Confession  under  Hireat  niade 

for  purpose  other  them  to*extort  Oonfeasion.'}  ""    "    *'    " 

The  QuBBN  V.  Hicks.    .•,..-.„  ^  ipp. 


,  s.  30—0onfes8ton  of  a  Prisoner  iclmr'  '  ' 
admissible  against  Co-piisoner^Trial  bu  /«ry.]  Tb  render  the 
confession  of  one  prisoner  jointly  tried  with  another  admissi- 
ble in  evidence  against  the  latter,  it  must  appear  that  that  con- 
fession implicates  the  confessing  person  substantially  to  the 
same  extent  as  it  implicates  the  person  against  whom  it  is  to 
be  used,  in  the  con^missiour  of  tho  offence  for  which  the  prisoners 
are  being  jointly  tried. 

The  QCrBtK  V.  BiLAT  An  ...  ...  ...    453 


-,  ss.  30  &  133— Con/emon  of  one  Pri- 


soner when  a^bnissible  against  aiiother—AccontpliceT-Convbora* 
live  EvidenceJ] 

Ths^vbbii  y.  MoHBSH  BisVAtr-   .    ^u  ...  41^5    Note 


-,  8s«  74  8r  77 -^Proceedinffs  between  the' 


Same  Parties  in  another  Sudt'^P^blio  Documents  ^Plaini-^Writ- 
ten  Staiemmt^Judgment'^         .    ^ 

SHi^ADA    MaHOIUJ)     S9AHAB00DEEN      V.     DaKIBL     WePOE- 

BBBBT  ...  •••  ...  App.        31 

■  CORBOBOKATIVB  ...  ...  455    Note 

See  EvtDENCB  Act,  ss.  30, 133. 

HOW  TO  SUM  UP  ...  ...  App.      36 

86e  Chab^s  or  J  uogb  to  JvRr. 

. or  FAMILY  CUSTOM      /^  -..  ..,  ,„     263 

jSe«,£vis£NC£  Act,  fs.  13, 21,  3jS. 

EXEGUTIOIT  ...  ...  ...       App.    11,12 

Be&  Act  Till  ov  1659,  ss.  26a  axd  281 ;  200.  —  ^ 

■"""— "'"^— ■"—  1.  ...  .        134   159  258 

See  Act  yni  or  18SgJ  bs.  235  xo  240,  260.*See'Li3tiTATioN. 

— ■  ,4i  M*  *»•  291  Note 

iSiee  Appeal.  .  ^>-   .       . 
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EXECUTION— Secitri^i/  ^  Managei^Ad  VIII  of  1859.  «».  232, 
235,  4-  245,  248— 272,284— 287— -4«oc^erfi  «)t«fc(mt  5afo— 0(m- 
e^rrmt  Ordeirsfor  Attaclmient  m  different  DieiriciaJ]  The  plain^.|P 
tiff,  as  manager  of  the  esfcate  of  herhusbandy  a  lunatic,  obtamed  a 
decree  and  attached  and  became  the  purchaser  of  the  lands  of  the 
defendant  in  executidn  of  the  decree.  The  Judgd  required  her  to 
give  security  for  the  proceeds  of  the  sale,  before  he  would  allow 
actual  possession  to  be  given  to  her.  The  sale  was  confirmed,  but 
sevei'al months  elapsedbef ore  she  found  security,  and  meanwhile 
the  same  lands  were  attached  and  purchased  by  other  creditors 
under  another  decree  against  the  said  debtor,  and  possesion  was 
given  to  them.  Held  (reversing  the  decision  of  the  High  Court), 
the  title  of  the  plaintiff  must  prevail.  The  security  was  ordered  for 
the  protection  of  the  lunatic  against  misapfiropriation  by  his  man- 
ager ;  it  was  not  a  proceeding  affecting  the  judgment'debtor.  The 
second  sale  ought  not  to  have  been  oraered  or  confirmed. 

Under  the  Code  of  Civil  Procedure,  property  may  be  attached 
without  view  to  immediate  sale. 

A  Coart  has  power  to  send  its  decree  for  concurrent  execution 
into  several  places,  although  in  its  discretion  it  may  refuse  to  exer- 
cise such  power. 

Saeoda.  Prosatjd  MxTLiCK  V.  Ltjtchmbwptjt  SlN0  DoootJB  ...      214 


,  DECEEE  TEANSFBBBD   TO   MOONSIPFS 

COURT  FOR  ...  ...  ...  App.      21 

See  BsK&AL  Act  Act  III  or  1870. 

OF  DECREE  ...  ...  ...  ...    101 


See  Limitation. 

259  Note 


See  Limitation. 

'Agreement  to  receiue  Payinent  hy 


Ineialmente,'] 

Chtjndeb  Nats  Missbe  v.  Govjlsb  Komul  Bhuttachab- 
JBB  ..,  ...  ...  App.      28 

FOR  EJECTMENT,  POWERS  OF 


COURT  TO  STAY  ...  ^.  ...  App.       2 

See  Bengal  Act  VIII  o?  1869,  s.  62. 

•  OF  DOCUMENT  BY  PURDAH  LADIES  ...    205 


See  EviDBNCi. 


,  SALE  IN,  OF  ESTATE  OP  DECEASED     ...  294 

See  Agt  X  of  1859. 

FACT,  CONCURRENT  FINDINGS  ON,  BEfVBBSAL  OP        ...      45 

See  Mahomedan  Law. 

►  JUDGMENTS  ON     ...  -  ...    301 


See  Act  IV  of  1869,  s.  17. 

-  OF  UNSOUNDNESS  OF  MINd,  TRIAL  OF  App.     10 

See  Chimin AL  Procbduke  Cobs,  s.  425. 

-,  RELBYANT  ...  ...  ...  ...    263 

See  Evidence  Act,  ss.  13,  21,  &  32. 

-,  REVERSAL  OF  CONCURRENT  FINDINGS  ON     ...      35 
See  GrABBiAN. 
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FAMILY  CUSTOM,  EVIDENCE  OF        .,.  ...  ...    26^ 

See  Etidencb  Act,  as.  13, 21,  &  32. 

FATHER,  ALIENATION  BY    ...  ^,  ,„  ...    183 

See  HiKBU  Law. 

FINDINGS  ON  FACT  CONCURRENT,  REVERSAL  OF       ..^5,45 
See  OuARDiAN.    See  MABOMiDAif  Law. 

FORECLOSURE,  NOTICE  OF ,..  .^  ..,  ^.    364 

See  Act  XXXV  oi  1868. 


-  OR  SALE,    See  Moif eT'DCCBsb  in  Shit  ?ob  - 


FOREIGN  STATE,  CONFISCATION  BY  GOVERNOR  OF    ...    34& 
See  JuEisoiCTioK  ot  BftixiBS  Mvnicipal^  CoOEXr 

FRAUD  .,.  ,..  ,.,  r^     SS' 

See  GuAEDiAK. 

FUND^  ATTACHMENT  OF.  BY  CREDITOR  ...  ...    444 

See  ATTOK]nsT'»  Costs. 

GIFT  ABSOLUTE  TO  WIDOW  ^  ^  ...    267 

See  Hindu  Law. 

BY  ALIENATION  .^  -.  ^  ^1 

fifee  Hindu  Widow. 

GOODS  AND  CHATTELS.     See  Shall  Causb  Coukt  Act,  sa.  58, 
88,448. 

GOVERNOR  OF  FOREIGN  STATE,  CONFISCATION  BY    ...    345 
See  Jurisdiction  of  Bbitish  Municipal  Couet. 

GUARDIAN  ^.  ^  \^  ^    364 

See  Act  XXXV  op  1858. 


See  Alienation  bt  de  facto  - 
'Infani^Compromiae^Burthen  of  Proof^Firaud^JRe^ 


veraal  of  Coneurreni  FincUnge  on  FctU,']  It  is  not  incnmbent  npoir 
a  gnaroiioi  to  contest  eyery  claim  made  against  the  infant's  estate. 
The  Judicial  Committee,  reversing  tne  finding  of  the  Courts 
below,  rinsed  to  set  aeide  acompromise  (confirmed  bv  a  decree  of 
Court)  by  the  former  guardian  of  the  plaintiff  of  a  claim  against 
his  estate  ^r  debt  after  sixteen  years,  the  plaintiff  having  failed  to 
prove  that  the  suit  was  fictitious,  and  t&e  conqipomise  fraudulent 
and  collusive. 

Bisoo  Lekbaj  Rot  t^  Baboo  Mahtabcbund     •••  .^     35* 


•  AND  INFANT— Safe  hy  GMrdianr^Dday  in  repu- 


dialing  a  Quardian's  Act-^Bat/^ieaiHon  of  Contract  made  hy  Quar- 
dian.']  Mere  delay  on  the  part  of  a  vrardr  alter  attainment  of 
majority,  ia  repudiating  an  auenation  made  by  his  guardian,  can- 
not be  treated  as  a  ratification  of  the  guardian'is  act,  but  only  aa^ 
evidence  of  ratification. 

Raj  Najlain  Deb  Chowdh&t  v.  Kassbe  Chundbe  Chowdhbt    334r 


WAHD—Cueiody  of  ChOd^Ad  IX  of  1861— 

MeUgion^Adoption    of    Mahomedm  EeUgion  for  purpose-  of 
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ffarringB-^Bigamy— Special  Leave  to  appeal/\  A  child,  th© 
ioff spring  of  a  Christian  marriage,  was  living  after  her  father's 
dciath  under  the  protection  of  her  mother.  A  married  man,  a 
Christian,  canie  to  live  with  her  mother,  and,  iu  order  to  legalize 
their  intercourse,  he  and  the  mother  became  Mahomedans^  and 
wei^e  pjarried  in  Mahomedetn  form.  About  three  years  after, 
when  ^he  child  had  attained  the  age  of  fourteen,  some  of  her  rela- 
tives applied  for  and  obtained  an  order,  under  Acst  IX  of  1861  that 
the  girl  he  removed  from  the  guardianship  of  the  mother  and  her 
second  husband  and  placed  under  a  (^hris*?"^  guardiaa.  The  girl 
.deposed  th^t  she  wished  to  remwn  with  her  mother  and  4io  hecome 
•  a  Mahomedan.  Special  leave  havmg  been  given  tx)  appeal  to  the 
J*riyy  Coji^cjl,  the  order  W9.S  upheld. 

^ikerc.— Whether  a  marriage,  according  to  Mahomedan  rites, 
between  a  m^iTyje4  Chj'istiau  man  and  a  Christian  woman,  both  of 
TFhom  bec««ue  ^ahomedans  in  order  toiefEect  tho  marriage,  is  valid. 

Helen  Sxinner  v.  Sophu  Evelina  Ordb         ...  ...    12^ 

OUAEDIAN,  MORTGAGE  BY  DE  FAGTQ  ,,,  ...    364 

See  Act  XXXV  of  1868, 

GUILT,  CONFESSION  OF        .,.  ,.f  ....  ....    332 

See  £iyij>BNps, 

HATS,  RiyA^i,    /See  Cbijonal  Prqcedukb  CopE,  a^.  62,  434. 

HEI^  ...  ••«  •••  ••f       X 

See  Himw  Wroow. 

PERITAGB,  OBSTRUCTED     .,,  .„  .,,  ,.     183 

See  Hindu  La^vt. 

HIGH  COURT.    See  Jurisdiction  op—.  See  Superikteiidence 
OP . 


"^^  •••  pf%  •••  pft        i9 

See  MooNfiipp,  Dismissal  op, 

— ,  APPEAL  To  ...  ..,  App.      30 

See  Bengal  Act  VIII  of  1869,  3. 102. 

-,  COTjTFIRMATIQN  ^Y,  OF  DECR^B  Of  DIS- 


TftlCT  JUDGE  ...  ...  ...  ...    301 

See  Act  IV  op  1869,  s.  17. 

PLAINTIFF  RESIDING  OUT  OF  JURISDICr 


TION  OF  ...  ...  ...  App.      25 

See  Security  for  Costs, 


-,  POWER  OF.  TO  GRANT  REVIEW  OF  ORDER 


REFUSraG  TO  ADMIT  SPECIAL  APPEAL    ...  ...    155 

See  Review, 

COURTS  ACT   (24.  &  25  Vict.,  c.  104),  s.  15— 03am  over- 

valvied  forpwrpoae  of  giving  JwrUdieHon,'] 

In  the  matter  op  thb  Petition  of  J.  P.  Wigi    ...         App.      20 

PINDU  LAW — MitdksTuura — Irtheritanee — Succeseion!]  A  brother's 
daughter's  son  succeeds  as  heir,  under  the  Mitakshara^  in  the 
jabsence  of  nearer  heirs. 

^x;ssak]jt  Dookga  Bibee  v.  ^anau  Pebshad    •„  ,««    841 
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HINDU  LAW-'Miiaksharor-Son's  Property^AUenaiion  by  Fath^r^ 
OMructed  Heritage.']  In  ezeoution  of  a  decree  aginst  A,  a  Hindu, 
living  under  the  Mitakshara,  his  right,  title,  and  interest  in  a 
certain  property,  part  of  which  he  had  acquired  as  heir  to  his 
nephew  and  cousin,  was  sold.  A  suit  brought  by  A's  sons  to  obtain 
possession  of  their  share  of  the  property,  on  the  ground  that  the 
debt  for  which  the  sale  was  held  had  not  been  incurred  under  a 
legal  necessity,  was  dismissed  so  far  as  it  related  to  the  part  of  the 
property  which  A  had  inherited  collaterally. 

According  to  the  Mitakshara,  a  son  cannot  prevent  alienation 
by  his  &ther  of  property  which  the  latter  has  inherited  collaterally. 
The  restriction  upon  the  father's  power  of  alienation  only  applies 
to  the  grandfather's  property. 

Baboo  Nump  Coomab  Lall  v.  Moulvib  Bazeboodsbbn  Hos- 
ssiv  ...  ..•  .••  ...    183 


'Wm—IHsinherUing  of  8<m$] 


BOOFLALL  KfiBTTET  V.  MoHIHA  OhUBN  RoT  ...  271  NotO 


OiH  ahaduie  to  Widow^DUinh&riting  of 


SoneJ]  A  Hindu  died,  leaving  a  widow,  two  infant  sonSj  and  a 
daughter,  and  having  made  a  will  in  English,  of  which  the  follow- 
ing is  the  material  portion :— "I  give,  devise,  and  bequeath  unto  my 
wife  L  D  and  her  heirs  and  assigns  for  ever  all  my  real  and  person, 
al  estates  and  effects,  and  do  appoint  my  said  wife  sole  executrix 
of  this  my  will."  Held  (reversing  the  decision  of  Macpherson  J,) 
that  the  wife  took  an  absolute  estate  with  full  power  of  alienating 
the  property,  and  not  merely  as  trustee  and  manager  for  the  infant 
sons. 

It  is  not  necessary  that  there  should  be  an  express  declaration 
of  the  testator's  desire  or  intention  to  disinherit  his  sons  if  there  is 
an  actual  gift  to  some  other  persons  expressed  in  dear  and  unequi* 
vocal  words. 

Pbosunno  Coomab  Ghosb  v.  Ta&bucknath  Sibkab  ...    267 


RESIDENT  AND  DOMICILED  IN  CALCUTTA,  MA- 


JORITY  OF  ...  ...  ...  ...    231 

See  Act  XL  of  1858. 


WSBOW^AUenaHon,  Qift  hySevereianer^PraoUee^Heir 


'^Sieier'a  Son^Aat  VIU  of  1859,  e.  7^Mortgage  by  Widow^ 
Burthen  qf  Proof]  By  the  liGtakshfura,  a  male  descendant  in  the 
fifth  decree  from  the  great  grandfather  of  the  prcepoaUtie  succeeds 
to  the  exclusion  of  the  sister's  son. 

A  Hindu  widow  executed  deeds  of  gift,  in  which  her  late  hus- 
band's mother,  the  nearest  reversioner,  concun^d.  After  the  death 
of  the  widow,  but  in  the  lifetime  of  the  mother,  the  next  presum* 
able  reversioner  sued  to  set  aside  the  deeds  and  for  possession. 
Held,  that  the  suit  was  good  so  far  as  it  sought  to  set  aside  the 
deeds ;  and  the  mother  having  died  before  decree,  that  no  objec- 
tion could  be  taken  to  the  suit  on  the  ground  that  the  decree  gave 
possession  to  the  plaintrS. 

Such  suit  was  held  to  be  no  bar  to  a  second  suit  by  the  same 
plaintiff  to  set  aside  a  mortgage  by  the  widow  and  the  mother  of 
the  deceased  of  a  portion  of  the  property  which  ^as  the  subject  of 
th^  first  suit,  although  in  that  suit  the  property  was  described 
as  subject  to  the  mortgage,  and  the  name  of  the  mortgagee  was 
mentioned.  The  true  test  of  the  application  of  s.  7  of  Act  YlII  of 
1859  is  whether  therehas  been  asplitting  of  thecauseof  action* 


Digitized  byLjOOQlC 


GENEBAL  INDEX.  xix 

Page* 
The  burthen  of  proring  the  necewity  for  a  mortgage  by  a  Hinda 
widow  rests  on  the  mortgage,  where  that  necessity  is  disputed  by 
the  next  heir. 

KooBR  GoLAB  Sing  v.  Bi.o  Kueuk  Sura  ,„  •••       1 

HUTS,  TILED  ...  ...  •..  ...    448 

Bee  Shall  Cause  Court  Act>  ss.  58,  88. 
INFANT  ..,  ...  ...  M.     35 

Bee  GuA&DiAV. 
■  Bee  Guardian  anp  Iir?AjrT. 

INflBBITANOB  ...  ...  -  ^-    ^^^ 

Bee  Hindu  Jjaw, 
INJUNCTION  ....  ...  ♦••  •••    241 

Bee  Jurisdiction. 
60  Note 


Bee  Equity  o?  RBDiMFnoN,  Balr.  ©»• 
INSOLVENT,  PROMISSORY  NOTE  ENDORSED  BY.  Bee  Pro- 
missory Note* 
INSTALMBJSTS,  AGREEMENT  TO  BEOBIVB  PAYMENT  BY 

App.      28 

Bee  EjKEcunoN  07  Decree. 
INTEREST  ...  ...  •••  •••  •••    ^^^ 

Bee  Suit  for  Contributiov. 
- ,.,  ...  ...  ...  353  Note 

Bee  6i7iT  roR  CoOTRiBUTiON. 
IR0I9ICAL  PUBLICATION       ...  ...  ••.  »..      VI 

i^^  LiREL. 

JOINT-BOND,  SUIT  ON  ...  •••  •••  •••    ^^ 

Bee  Bes  Judicata. 
J  UDGE,  CHABGE  OF,  TO  JUBY.    Bee  Charge  op  Judge  to  Jury. 
JUDGMENT  ...  ...  -  -         ^PP-     ^^ 

Bee  BviDiNOS  Act,  sb.  74,  77. 

JUDGMBNT.DEBTOR  ...  •••  •••  -^PP*      ^^ 

Bee  Act  Vm  op  1869,  s.  200. 
JUDGMENTS  ON  FACTS,  CONCURRENT  ...  •••    301 

See  Act  IV  OP  1869,  s.  17  ' 

JURISDICTION        •.  -      82. 291  Note 

Bee  Moossif  F,  Dismissal  op.    See  Appeal, 
68,79,290,443 

Bee  SuPRRmTBTOiNCB  op  High  Court.  fie^MooHsiPF, 

DlSMMBAL  OB.     Bee   BiKGAL  OlVlL  OOURTS   ACT,    S.  22 
Bm  SXAIiL  OaUBB  C0UBiS  A<!T|  88.  58,  88. 
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JUEISDICTION— Ze«er«  Patent,  1806,  cZ.  l^-Act  VHI  o/1869. 
«.  5  —S^Mfor  Land^Nuiaance—Acta  done  under  Power  a  conferred 
by  the  Legislatme-Beg.  I  of  1824— Act  XLII  oflS^O-Lwid 
taken  for  public  Purpoaea—Injimction — Pecree — Time  to  abate 
Nuisance — lAherty  to  apply. "]  The  plaintifis,  the  owners  and 
occupiers  of  a  house  ana  premises  in  Howrah,  sued  for  an  injuno* 
tion  to  restrain  a  nuisance  caused  by  oerttain  worl^shops,  forges, 
and  furnaces  erected  by  the  defendajats,  and  for  damages  for  t^d 
injmy  done  thereby. 

The  defendants  were  a  Railway  Company  hicopporated  under 
an  Act  of  Parliament  for  the  purpose  of  miydng  and  maintaining 
railways  in  India,  and  by  an  agreement  (entered  into  under  th^ir 
Act  of  Incorporation)  between  them  and  the  East  India  ( 'om^ 
pany,  they  were  authorized  and  directed  to  make  «and  maintain 
such  railway  stations,  ofiElces,  machinery,  and  other  works  (oour 
nected  with  making,  maintaining,  and  working  the  railways)  as 

L  the  East  India  Company  might  deem  necessary  or  expedient.  The 
whorkshopseomplamed  of  were  epected  in  1867  under  the  sane^ 
tion  of  the  Bengal  Gk>yeitnment  on  land  purchased  by  the  Goyern- 
mont  in  1854  for  the  purposes  Qf  the  railway  i^^der  Reguli^tioi^ 
I  of  1824  and  Act  XLII  of  1850,  and  which  had  been  n^ide  oyer 
to  the  defendiints. 

SddfihaJi  the  suit  was  in  peraonam^  and  not  a  suit  '^or  land  o^ 
other  immoyeable  property,"  within  the  meaning  of  cl.  12  of  the 
Letters  Patent,  1865,  or  of  s.  5  of  Act  VIII  of  1859. 

Held  further,  a  nuisance  haying  been  proyed  to  exist,  that  is  to 
say,  such  annoyance  as  materially  interfered  with  the  ordinary 
comfort  of  human  existence  in  the  house  and  caused  sensible 
injuiy  to  the  property  of  the  plaintiffs,  the  defendants  could  not 
plead  laches  or  aquiesoence  on  the  plaintiffs'  part,  as,  upon  the 
plaintiffs  complaining  in  May  1870.  the  defendants  had  admitted 
that  there  was  a  nuisance,  and  had  up  to  June  1871  made  yaxdoua 
efforts  to  abate  it.  Nor  could  the  defendants  escape  liability  on 
the  ground  that  f^he  nuis^oe  had  liteen  caused  by  them  in  the 
reasonable  exercise  of  powers  oonfeiTe4  V^pon  them  by  the  Legis- 
lature. 

An  injunction  w^  ftranted  restraining  ^he  defep<lents,a^d  Uberty 
to  apply  was  reserved  in  the  decree.  On  a  motion  by  the  defend- 
ants, supported  by  an  affidayit  showing  the  alterations  whioh 
they  proposed  to  make  with  theyiew  of  abating  the  nuisance,  and 
alleging  that  a  period  of  three  months  was  requir^  to  carry  out 
these  iJterations,  and  thi^t  a  refusal  to  grant  this  time  woulid  neces. 
sitate  the  dosing  of  the  Company's  workshops,  and  would  occa- 
sion great  inconyenience,  the  Court  g^nted  the  time  asked  for, 
on  the  conditions  that  the  defendants  paid  the  costs  of  the  appt 
lication,  and  did  all  they  possibly  po^d  in  jihe  mean  while  to 
prevent  annoyance  to  the  plaintiffs. 

Baj  kohun  Bosb  y.  Thu  Bast  Indian  Bailway  Company    ...    241 

i  CLAIM  UUDBB- VALUED  Ft)R  PURPOSE  OF 

GIVING  ...  ...  ...  App.     20 

See  High  Cotjet  Act,  s.  15. 

-OF    BRitJSH    MUNICIPAL    COTJ'B.T'- Act   of 


Btate^TUle  to  Timber —Oonfiacation  by  Oovemor  of  Foreign 
State — Meaawre  of  Damagea-^  The  plaintiff  brought  a  suit  at 
Tonghoo  in  British  Burmah  to  reooyer  possession  of  certain 
timber,  which  he  alleged  the  defendants  had  wrongfully  and  in 
collusion  with  the  Burmese  Governor  of  ^inghan,  taken  out  of  hi^  . 
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possession  in  foreign  tefritoir  and  removed  to  Tonghoo*    The 
defendants  stated  that  they  had  aoqnhred  the  timber  from  the 

S[>vemor  of  Ninghan  in  terms  of  an  agreement  between  them  and 
e  Burmese  GoVermnent.  It  appeared  that  the  GrOveraor  of 
Kinghan  had  confiscated  the  plaintiffs  timber  in  contravention  of  a 
royal  mandate.  After  the  institnti<m  (tf  the  Buit«  the  defendants 
removed  the  timber  from  TOnghoo  to  Rangoon.  BM,  that  a 
British  Municipal  Ck)nrt  might  enqnire  into  the  character  of  the 
act  of  the  Governor  of  Ningh^>  and  was  not  bonnd  to  accept  it  as 
an  act  of  State. 

The  Court  below  having  fixed  the  price  of  the  timber  at  Bangoon 
as  the  alternative  damages  in  case  ofnon-ddiveiy,  the  High  (%urt 
refused  to  interfere  with  such  award. 

The  Bombay  Burmah  Teaddig  Coepobation,  Limited,  v. 

MIB2a  MAfiOMBn  AlI  SHEUA0E18  ...  ...  ...     345 

JUBI8DI0TI0N  OF  CALCUTTA  SMALL  CAtJSE  COtJRT— ^tf< 
IX  of  1850,  a.  28-- Act  XuTFJ  0/ 1864,  «.^  2-flf«m  added  to  legal 
Claim  for  purpose  of  giving  Jurisdiettorit']  A  plaintiff  cannot 
give  jurisdiction  to  the  Small  Cause  Court  by  addmg  to  his  claim 
sums  which  he  could  not,  nnder  any  circumstances,  be  entitled  to 
recover. 
Sikhttr  Chitnd  v.  SooringmM  distinguished^ 

BoKOMALLt  NaWN  V.  UAMPBEtL  ...  ...  ...      193 

■ HIGH  COURT— Oa««e  o/ilc^n—lVowiiMorj^ 

Note-^LeH^TB  Patent,  1866,  d.  12.]  The  High  Court  has  no  j  uris  - 
diction  to  entertain  a  suit  brought  upon  a  promissory  note  made 
without,  but  payable  within,  the  local  limits  of  its  jurisdiction, 
leave  to  institute  the  suit  not  having  been  first  obtained. 

MOTHOOKMOHUH  RoT  V4  jAiyOOMOKET  DOSSBB        ...  •••      122 

— ,  PLAINTIFF  RESIDING 


OUT  OF  ...  ,,.  ,,.  App.      25 

See  SBctrutT  f oa  Costs*  * 

JURY,  CHARGE  OF  JUDGE  TO.    See  Chakoi  of  Judge  to  Jukt. 
■■  TRIAL  BY  ...  ...  o.  ...    455 

See  EviBSNCB  Act,  s.  30. 
,  VERDICT  OF  ...  ...  .o  App.      3© 

See  Chabgb  op  Judge  to  Jubt. 

KHAS  POSSESSION.    See  Surr  poe . 

LAND,  RIGHT  OF  BHARUHOLDBR  IN,  TO  MBABUREMBNT. 
See  RiGHt  OP  Shareboldee. 
,  SUIT  FOR  ...  .«  ..•  ...    241 
See  JuBiSDiGnoN. 
TAKEN  FOR  PUBLIC  PURPOSES            ...  *-.    241 

See  JUEISDICTtOM. 

LANDLORD  AND  TENANT— JB&*ec<m«»<  of  a  Eyat—Onus  ProbandQ 

Shblkh  Wallah  Auab  v.  Shbikh  Golam  Gous  App.      32 

LANDLORD'S  TITLE,  DENIAL  OF         ...  ...  App.       5 

See  Sun  pob  £!hab  Possessioit* 
LEAVE  TO  APPEAL  ...  ...  ..,  .„    12& 

See  GuARDiAi?  and  Wajuv^ 
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LBOISLITUBB,  ACTS  DONE  UNDER  POWERS  CONFERRED 

BY  „,  ...  ...  ...    241 

&e  JuiBlSDICtEOK. 

LETTERS  PATENT,  1865^  cl.  X2...  ...  *  ...  122, 241 

See  j0Bi8DicTioir  ot  flioa  CeuBi.    See  JtTBissKmov. 

-,  cL  13      ...  ...  ...    168 


See  Removal  of  Suit  i-bom  Mofussil  CotJBX. 

LIABILITY,  DEFENDANTS  WITH  SEPARATE      ...  259,  Note 

£fed  Limitation. 

LIBEL— P^aw^,  BejeoHon  of --Ironical  Publication — Comment  %%  News- 
paper,']  On  the  presentation  of  a  plaint  for  libel,  the  Court  must 
Bee  whether  the  alleged  libellous  matter  set  out  in  the  plaint  is 
resJly  liabellous;  if  it  is  not,  there  is  ho  ground  of  action  and  the 
plaint  ought  not  to  be  admitted.  ^ 

If  the  words  which  are  set  out  in  the  plaint  are  not  a  libel,  the 
plaint  cannot,  by  alleging  that  they  were  printed  and  published 
by  the  defendant  with  the  intent  to  injure  the  plaintiff,  and  bring 
him  into  public  scandal  and  disjgrace,  and  to  expose  him  to  public 
sccHmand  lidicule,  and  to  cause  it  to  be  su^peoted  that  the  plaintiff 
was  a  dishonest  perscm,  and  had  been  actuated  by  sinster  and 
fraudulent  motives,  make  them  a  libel ;  nor  can  the  plaintiff  by 
alleging  that  word  are  spoken  ironically  make  them  libellous  if 
they  do  not  appear  to  the  Court  to  be  so. 

•.  F.  P.  Wyman  V.  A.  Banks  ...  ...  ...      71 

LIBERTY  TO  APPLY  ...  ...  m.  ...    241 

8^  JVBISDICTION. 

LIEN  ...  ...  ...        -       ...      45 

8ee  Mahomedak  Law. 

ON  SUM  RECOVTERED  BY  CLIENT  ...  ...    444 

See  Attobnkt's  Costs. 

LIMITATON  ...  ...  ..,      19 

See  Religious  Endowmbvt. 


■  I      II  Act  XIV  of  1859  9$.  19,  '20'^EkBeeution  of  Decree 

^^ourta  estahliahed  by  Boyal  Ohcwtea— Proceedings  to  enforce 
Decree,]  Where  the  High  Court  passes  a  decree  on  appeal  from 
ft-MofussLL'Oourt,  the  Court  which  nas  to  execute  the  de(»reeof  the 
High  Court  is  governed  by  the  rules  whioh  govatml^  execution 
of  its  own  decrees. 

An  appeal  prosecuted  to  a  decree  is  a  proceeding  to  enforce  a 
detvw  within  the  meaning  of  s.  20  of  Act  XIV  of  1859.  Also 
held  there  was  such  a  proceeding  where,  cm  the  judgment-debtor 
seeldnff  to  obtain  leave  from  the  High  Court  to  appeal  to  the  Privy 
Counou,  the  exceution-creditor  intervened. 

The  ruling  in  Ohowdhry  Wahid  Ali  v.  Mfdlieh  Irmfet  AU  that, 
whether  the  decree  of  the  lower  Court  is  reversed,  or  modified,  or 
affirmed,  the  decree  passed  by  the  Appellate  Court  is  the  final 
decree  in  the  suit,  and  as  such  the  only  decree  which  is  capable  of 
being  enforced  by  execution,  not  dissented  from,  except  that  it  was 
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suggested  that  in  all  cases  it  may  be  expedient  expressly  to  embody 
in  a  decree  of  affirmance  so  mnch  of  the  decree  below  as  it  is 
intended  to  affirm*  and  thns  avoid  the  necessity  of  a  reference  to 
the  superseded  decree. 

QucBrek—Can  the  ruling  in  AnunS/ma/yi  Dasi  t.  Tumo  Chcmdra 
Hoy  be  supported  f 

KiSTOKIKKBR  GhoSB  BoT  V.  BUflBODACAXJKT   SiNGH  BoT        •••      101 

LIMITATION— iic«  XIV  of  ISbd—Troeeeding  to  enforce  Decree 
^Application  for  BwietO.']  An  application  by  a  decree-holder  fot 
a  review  of  judgment  is  not  a  proceeding  to  enforce  his  decree 
within  a.  20  of  Act  XIV  of  1859. 

MussuMAT  BiBBE  LuTEEFim  V.  EaJboop  Sing      .„  ...    361 


-Execution—Decree -Act XIV  o/l 850,  «•  20.]    Where 


a  decree  was  given  for  arrears  of  rent  against  two  persons.^nd  one 
of  them  was  afterwards  declared  on  appeal  to  be  liable  f  or tne  rents 
for  a  certain  period  only,  and  execution  was  taken  out  against  him 
only,  hdd  that  the  decree  must  be  taken  as  a  separate  decree 
against  each  defendant  for  the  portion  for  which  each  was  declared 
to  be  liable,  and  consequently  that  eXeontton«proceedings  against 
one  would  not  prevent  the  law  of  limitation  applying  to  bar 
execution  against  the  other. 

Wise  v.  Rajnaeain  CHUCKBRBtTTtT  ...  ...  ...    258 


•Exeadion  of  Decree  againet  eeveral  Defendants  with 


separate  Liability.^ 

Ehebca  Debea  V*  KuMOLAKAKT  BuKSHi  ...  259  Note 

LUNATIC  ...  ..,  ...  ...  ...  ...    set 

See  Act  XXXV  of  1858. 

MAaiSTBATB,  POWRR  OP     ...  ...  ..  434,441 

See  C&iHiMAL  Pbocbdube  Code,  ss.  62,  282« 


-,  POWERS  OF  SESSIONS  JUDGE  TO  ORDER 


COMMITTAL  OF  ACCUSED   DISCHARGJSD  BY  MAGIS- 
TRATE ...  ...  ...  ...  ...    285 

See  Cbiminal  Proceduke  Code,  s.  296. 

MAHOMEDAN  LAW  ...  ...  ...  App.      33 

See  Maimtenancb,  Okder  for. 


'Dotoer^^Lien^Beversal  of  concurrent  Find- 
ings on  J^oc^.]  Where  the  widow  of  a  Mahorhedan  obtained 
actual  and  lawful  possession  of  the  estates  of  her  husband  under  a 
claim  to  hold  them  as  one  of  the  heirs  and  for  her  dower,  it  was 
held  that  she  was  entitled  to  retain  possession  until  her  dower  was 
satisfied,  with  the  liability  to  account  to  those  entitled  to  the  pro* 
perty  subject  to  the  claim  for  the  profits  received. 

The  Courts  below,  without  ascert^ning  the  amount  of  the 
widow's  dower,  decreed  possession  of  the  estates  to  the  heirs. 
Such  decree  was  reversed  on  appeal,  and  the  amount  of  dower  was 
ascertained. 

MussABCUT  Bbbee  Bachuk  v.  SnEiKH  Haiiid  HossEin        ...      45 

RELIGION,  ADOPTION  OF,  FOR  PURPOSE  OF 

MARRIAGE         ...  ...  ...  ...  „.    125 

See  Guardian  and  Ward. 
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MAINTENANCE,  OEDSR  FOR— Crimmal  Procedure  Code   {Ad 
X  of  187i),  8S,  535,  537  -Maho^mdan  Law^Divoroe.'] 

Nepoor  Auuut  v.  Jueai  ...  ...  App.      33 

MAJORITY  OF  HINDU   RESIDENT  AND  DOMICILED   IN 

CALCUTTA  ...  ...  ...  ...    231 

8ee  Act  XL  op  1858. 

MALUS  ANIMUS  ...  ...  ...  ...      88 

See  Barrtstbb. 

MANAGER,  SECURITY  BY     ...  ...  ...  ...    214 

See  Execution. 

MARRIAGE,  ADOPTION  OF  MAHOMEDAN  RELIGION  FOR 

PURPOSE  OF  ...  ...  ...  ...     125 

See  Guardian  and  Ward. 
MEASURB^OF  DAMAGES        ...  ...  ...  ...    345 

See  Jurisdiction  op  British  Municipal  Coubt.  ' 

MEASUREMENT  OF  LAND.    See  Right  op    Sharbholdbr  in 

Land  to— — > 

,  RIGHT  OF  CO-SHARER  TO,    398,  401,  403  Note 

See  Bengal  Act  VI  op  1862,  g.  10. 

MINOR,  CONTRACT  BY— DcZay  in  repudiating -^BcUificaHon.'i 

BoiDOMATH  Dey  V.  Rammshorb  Dey  ...  ...  326  Note 

DooRCA  C*HURN  Shaha  t.  Ramnarain  Doss        ...  327  Note 

MITAKSHARA        ...  ...  ...  ...  183,  341 

See  Hindu  Law. 

MOFUSSIL  court,  removal  of  SUIT  FROM.    See  Removal  op 
Suit. 

MONEY-DECREE  IN  SUIT  FOR  FORECLOSURE  OR  SALE- 
Effect  of  Note  appended  to  Decree  vailing  Decree — Practice — 
Affidavit  filed  after  Adjournment  for  Coiwenience  of  Counsel,  Ad- 
missibility  of]  A  mortgagee  sued  for  foreolosure  or  sale  in  the 
lisual  form.  I'he  salt  was  andef ended.  The  plaintifiE  elected  to  take 
a  simple  money-decree  against  the  mortgagor.  The  following 
words  were  appended  to  the  decree:— "iVo^. — The  equity  or 
redemption  in  the  property  comprised  in  the  mortgage  is  not 
liable  to  attchment  and  sale  under  this  decree."  After  ineffectual 
attempts  to  realise  his  debt,  the  plaintiff  applied  to  the  Court 
for  liberty  to  sell  the  mortgaged  premises.  Metdy  that  the  Court 
had  a  discretionary  power  to  grant  or  refuse  the  sale.  The  note 
at  the  end  of  the  decree  did  not  amount  to  an  absolute  prohibi- 
tion  against  the  sale,  but  was  merely  meaot  as  a  guide  to  the 
Court  which  should  have  to  execute  tne  decree,  and  to  show  that 
execution  should  not  issue  against  the  equity  of  redemption, 
except  by  special  leave  of  tjie  Court. 

The  (Jourt  made  an  order  as  if  there  had  been  a  decree  for  sale 
in  the  first  instance,  except  that  the  account  was  to  be  treated  as 
a  final  account  at  the  date  of  the  decree. 

NSERUNJUN  MOOKERJEE  V.   OoPENDRO  NaRAIN  DeB  ...        57 

MOONSIFF,  DISMISSAL  OF— 24  ^  25  Vict,,  c.  104,  «.  {U^Englieh 
OommUtee—Juriedietion,] 

In  the  icatter  op  Petction  op  Deenonath  Mvllick  82  Note 
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IIOONSIPP,  DISMISSAL  OV—High  Conrt^-JBhiffUsh  OonrnUtee-^ 
Jurisdiction.^  A  Moonslff  having  been  dismissed  bj  an  order  of 
tbe  English  Committee,  consisting  of  four  Judges  of  the  High 
Court,  applied  to  a  Division  Bench,  consisting  of  the  Chief  Justice 
and  Mitter,  J*,  to  reconsider  his  case.  The  Chi^  Justice  having 
dismissed  his  application,  while  Mitter,  J,,  considered  that  he  was 
entitled  to  a  rehearing,  lie  appealed  under  pi,  15  of  the  Letters 
Patent.  The  Court  considered  it  unnecessai^  to  enter  into  the 
merita  of  the  qnestions  raised,  and  held  that  the  Moonsiff  having 
been  removed  by  an  order  of  four  Judges  forming  the  English 
Committee,  no  Division  .  Bench  had  anv  power  to  reconsider,  or 
review,  or  set  aside,  or  to  order  the  Judges  of  the  English  Com- 
mittee to  reconsider,  review,  or  set  aside  the  decision  of  the  Eng- 
lish Comn^ittee, 

Isr  THI  MATTBR  OF  THB  PkTITION  OV  HuBRIS  ChUKDSB    MiTTBR       7d 

MOONSIFF'S   COURT,   DBORBB   TRANSFBRBBD    TO,  FOB 

EXECUTION  ...  ..,  .„  App.      21 

See  Beitqal  Apt  JII  op  1870. 
MORTGAP?  BY  DJB;  F40T0  GUARDJA5  .,.  ,m    364 

See  Act  XXXV  of  1859, 

-^ — ^-^1^-^^ — -WIDOW  ,,.  ..,  .,.  .,.        1 

See  HfNDp  WiDOijr, 

MORTOAGE  IN  TOSSIlSSlO^^AccoufU^Begulation  XV  of 
1793.]  In  taking  the  adconnts  as  betw^seki  a  mortgagor  a^a 
pioribgagee  in  possession,  the  interest  may  belset  off  from  time 
to  time  against  |iie  r^nts  ^d  profits,  phe  mortgagee  only  account- 
ing to  the  mortgagor  for  any  rents,  profits,  and  interest  on  the 
same  wfjioh  he  may  have  received  over  apd  above  the  interest 
dne  jbo  him  npon  the  debt. 

Baphabbmopb  MisMUi  F*  T^m?(MifoirgK  DaPM     >••  •••    ^^ 

MOVEABLE  PAOPl?BTy  ...  ,.,  .,.    448 

See  Small  Cause  Coubt  Act,  ss^  58, 88. 

JIUDtHQUSK,  OCCUPATION  BY  ERECTION  OP  App.       5 

See  Suit  for  Khas  Possession. 

MUNICIPAL  COURT.    See  JuRisDicTjjoif  or  British . 

'  §ee  AOT  XXXV  op  1858. 


NECESsrnr  ...  „;         ,:.  ...  864 


'•j"i  .J  •••  M.  •#•  368  Note 

See  AuBVATioM  sr  db  lACSa  Quabpuv. 
NEW  TBIAL  ...  ...  .^  ...    355 

See  Sbcokp  Naw  Trial, 

NEWSPAPER,  COMMIJNT  IW  •.  „,  ^.      71 

See  LiBBL, 

NOTE  APPENDED  TO  DBORBB  VARYII^G  DBORBB,  BPPBCT 
OP  ...  ...  ...  ...      57 

.    See  VONBY-BZCREE   119  Suil  FOR  FORECLOSURE    OR  SaLE. 

JIOTIOB  ,.,  ...  ..,  ..     155 

See  Revibw. 
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NOTICE  OP  P0RB0L08UEB  ...  .!. 

See  Act  XXXV  of  1868. 

NUISANOB  ...  ^ 

See  JunisDlCTiQir. 

OBSTRUCTED  HEBITAGB  ..,  ,„ 

See  Hindu  Lav, 
OOOUPANOY,  BIGHT  OF 

See  Suit  ka  Kbim  Fouissioir. 

OOOUPATION  BY  ERECTION  OF  MUDtHOUSIJ   .„ 

See  tiUIT  POft  K^AS  PoSSSSSKONr 

OFFIOIAI,  ASSIGNEE,  RJGHT  OF,  TO  INTERV^NfiJ 
See  PAQi|t8S09T  Noi^B. 

ONUSPRQBANDI 

i9dd  Lanblobd  avd  Tenaht, 

ORDER  FOB  MAINTENANCE.    SeeUkivrnMXCE , 

»— -OF  EXECUTIVE  NATURE         ...  ...  App. 

fie«AcTVoPl861,  8. 17. 


#•• 

Page 
364 

»M 

241 

... 

183 

App. 

5 

App. 

5 

App, 

23 

App, 

33 

-*,  PBOHIBITORY,  SBRVIGBJ    OF,  BY  jpnXJKG  TO 


WALL  OF  DW1ILLINQ-H0U3BJ       ...  „,  App.      12 

See  Act  VIII  op  1859,  s.  23Q. 

^. — — rltPFUSlNG  TO  ADMIT  fiP^OIAI,  APPifAl  .^    155 

See  RiYilF* 

ORDERS  FOB  A-TTAOHMigNT  IN  OtFFlJBENT  DISTRICTS, 
CONOUBRENT  .    •..  .,,  ...  ...    214 

See  ExBcunoN. 

PARTICULAR  ACT,  DBCftBB  FOB  PEBFOt^^ANGH  OF  BY 
JUDGMENT-DEBTOB        ...  ..,  ...  App.     1^ 

Bee  Act  Till  op  ISSQ,  b.  200^ 

PARTIES  ^Proeeedtngi  h^weeii  aaike  PcurHea  in  cmother  BuU,2    App.      3^ 
See  Eyidbvcib  Act,  ss,  74,  77. 

PABTNBR8HIP— Payment  0/  Debt  out  qf  ProJUe^^SlnglUh  Iiow.} 
Although  q,  right  to  par6icipate  io  the^piiofi^  of  toAe  U  a  strong 
test  of  partnership,  ^nd  there  n^^J  ^  oases  where j  from  such  par- 
tic^ation  alone,  it  may,  as  a  presumption,  not  of  law  bnt-of  net, 
be  inferred,  yet  wither  ikM  reAatioa  does  qr  does  not^  etist  must 
depend  on  tibe  real  intention  i^i^d  opntract  of  the  parties. 

To  constitute  1^  partnership,  the  parties  n^nst  J^to  i^greed  tp 
carry  on  business  ^d  to  share  profits  in  some  way  in  common^  but 
where  a  contract  is  entered  ii^to  between  pawners  and  a  third 
person  for  the  protection  of  that  person  as  a  creditor,  whereby  it 
is  agreed  that  he  td&allTeoeire  in  tscmsideration  of  advanoes  com- 
mission on  the  net  promts  of  the  partnership  business,  and  large 
powers  of  control  over  the  business  are  given  to  him,  but  no 
.  power  tp  direct  transactions,  the  Court,  if  satisfied  that  the  con- 
tract was  one  of  loan  ax^d  security,  will  not  interpret  it  as  pcmv 
sti^uting  a  partnership. 
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In  applying  the  English  law  of  partnfirtbfp  to  cases  in  India, 
the  usages  of  tmde  and  habits  of  business  of  the  people  of  India, 
so  far  as  thejr  may  be  peculiar  and  difl^  from  those  in  England, 
ought  to  be  borne  in  mind, 

JM^oLUFQy  Hasiph  V.  TEA  Oou&i  (»r  Wabds  ,i,  .,.    312 

PABTY  TO  SUIT  DEAD,  STATE HBNT  IN  WEITING  BT    ...    363 
See  EviDENCB  Act,  ss.  13, 21,  32. 

PAYMENT  BY  INSTALMENTS,  AGREEMENT  TO  EECEIVB 

[App.      28 
See  Exsou7K>N  or  Dbgb^. 

OF  DEBTJB  OUT  0?  PEOPITS  .,.  •..    312 

See  PABTN^B^HI?. 

PEEFORMANGB   OF   PARTIOUI^R  AOT  BY    JUDGMENT- 
DEBTOR,  DBORBB  FOR  .„  ♦..  App.      12 
See  Act  Ylll  or  1859,  s.  200, 

PLAINT  •,,  .,.  Mf  App.      31 

See  Evidence  Act,  ss,  7^  77^ 

,BEJECTIONOy  .,.  ^.  „.      71 

See  Libel. 
PLAINTIFF  ...  ...  .,p  App,      27 

Sfie  Act  Vm  Op  1859,  ss,  880,  281. 

RESIDING  OUT   OF  JURISDICTION  OF  HIGH 

OOtJRT  ...  ...  M-  App.     25 

See  SscimnT  fob  Cotra. 
POSSESSION,    See  MoiateAGrtB  tv  PdssBssiov*   Aee  StJlV  vo&  Kbjis 

P068I88IOH. 
POWER  OF  COURT  TO  STAY  aXBOUmoN  OF  DljOBBB  FOR 
BJJU^TJIBNT  .,.     ;      .  ^.  .,.  App,       2 

iSfee  Bksqal  Act  VIII  of  1869,  s,  52. 


-HIGH  OOtJttP  fO  GlLiOT  JEtmEW  OF  ORDER 


BBFUSING  TO  ADJfPF  ^BCIA3li  APt»EAL    ,..  .••    155 

See  RsnxT. 

■■  ■  ■■■■       MAGlSTRAia      ^,  ...  ...  434,   441 

iSee  C&iMiNAL  Pbocbi»jbe  Oopb,  88.  62^  282. 
-SESSIONS  JUDGE  TO  ORDER  COMMITTAL  OF 


ACCUSED  DISCHARGED  BY  I4AGISTRATB  ...    285 

£fee  Ceikinal  P&ocbdube  C6Db,  s.  2i96. 

POWERS  CONFERRED  BY  liEGIStArtUBB,  ACTS    DONE 
UNDER  ..,  ...  ...  ...    241 

fifeeJuBiBDiesiofer. 

PRACTICE  ...  ...  ...  1,     57 

Bee  HiKDtT  Widow.    i9ee  Hoitst-D^BtUB  fir  Sim  for 

FOBBCLOSUBS  OB  SaLB. 

f 

PREEMPTION— JS?tw(^pefln«—Caofcctf.]    The  right    of  preemption 
arises  from  a  rule  of  law  by  which  the  ow&er  of  the  land  is  bound. 
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It  IS  essential  that  the  vendor  shoald  be  subject  t6  the  role  of  law. 
I'herefore,  where  the  vendor  of  certain  mid  situate  in  Cachar 
was  a  European,  the  Court  held  that  there  was  no  right  of  pre* 
emption- 

POOBNO.SINGH,  MONlWOiBB,  V.  HuaBTeHURlI  SOBMAH  ...      117 

PBIQRITT  ...  •..  ...  381  Note 

See  Act  XX  op  1866,  ss.  49, 50, 

•Ji"-"  ..,  »4f     .  ...  '  «•*    280 

See  Act  XX  op  1866,  ss.  18,  50, 100. 

-OP    A'l^TAOHMBNT,    KFFEOT     OP— B^fte   of  firai 


attaching  Creditor  to  proceed  againet  oihef  Prc^eriy  of  Dektof 
dfier  the  Sdde  of  the  Property  attached  by  a  second  aMachiitg 
CredUorJ] 

KkLi  Fbbshad  DuTT  V.  Eajah  Mahomed  Jowahur  Jukma 
Khah  ...  ...  ...  App.       9 

PRISONER,  CONPESSION  OP  .„  „,  455  Note 

See  EviDKKCB  Act,  ss.  30;  133. 


-,  WHEN  ADMISSIBLE  AGAINST 


CO-PBISONEB  453 

See  EviDBMOB  Act,  s,  30. 
PRIVATE  ALIBNATI0:N  ..,  ...,  ...  ...    134 

See  Act  Vm  op  1859,  ss.  235, 24Q, 
PBOCfipDING  TO  BNPOBCB;  DjpiOft^JE  ,,,  101,    361 

flfee  Limitation. 

PBOOBBDINGS   BETWEEN  SAME  PABTIBS  IN  ANOTHER 
SUIT  ...  Ann       qi 

See  EvmuvcB  Act,  «8.  74,  7?.  rr       ^ 

PBOCLAlkfATION,  TIMB  FOB  APPEARANCE  OP  PEBSON 

A^EB  \,.  '   ..,;'         '     ...  App.      14 

See  OaoiDf Aij  PEqcwIuwt  QonB,.s8.  ^83, 184,  ^ 

PBOFlTS,  PAYMEiJBjT  OF  D3EBT  OUT  OF  ...  ...    313 

See  Pabtnibship. 
PBOHIBITOBY  OBDEB,  SEBVICE  OP^  B,y  ApPIXINQ  ITTQ^ 
^ALL  OP  DWE|:|LES[G:m)USE        ,,.  \..  App.  ^2 

See  Act  VIII  op  1856,  s.  236, 
PBOMISSpBY  NOT?  ^  ../  ,.,  ...  ,..-1^ 

See  JuRisDiCTjoN  Q?  H;gi|  Couet. 

"—. r— r-^i! r-ENDORSBD  BY  AN  INSOLVENT— Bip^ 

of  Official  Aesip^ee  to  interve^—Act  VUI  of  1859,  e.  73.] 

Nicholas  Edward  Ebllt  ▼.  Mabx  Hanxov       ..•  App.     23 

PROOF,  BUBTHEN  OP  ...  ...  ...    1,19,35,    201^ 

See  HnffpF  yfiDqu.    See  Bbliqious  E^dowhent.    See 
GxJAKDiAN.    See  Eyidb^cs. 

FBOPBIITY,  MOVEABLE         ...  ...  ...  ...    44* 

See  Small  Cause  Cou&t  Act,  as,  58, 88, 
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PROPERTY  OP  DEBTOR         ...  ...  ...  App.       9 

See  Pbiority  or  Attachmint,  Bppect  ot, 
PUBLIC  DOCUMENT       ..,  App.      31 

Ses  EviDBNCB  Act,  sb.  74,  77. 

.^PURPOSES,  LAND  TAKEN  FOR  ...  ...    241 

See  Jurisdiction. 
PUBLICATIONr IRONICAL     ...  ... '  ...  ...      71 

See  LiBiL. 

PURCHASER  '"  V  •••  -  -    159 

See  Act  Vin  op  1859,  s.  260. 

PURDAH  LADIES,  EXECUTION  OF  DOCUMENT  BY  ...    205 

See  EviDfiNCB. 

RATIFICATION  ...  •..  ...    326,  327  Note 

See  Minor,  Contract  rt. 
OF  COlViTBACT  MADE  BY  GUARDIAN       ...    324 

See  Guardian  and  Inpant. 
REGISTRATION  ...  ...  ...  ...    380 

See  Act  XX  op  1866,  as.  18,  60,  100. 

— — '  ...  ...  ...  381  Note 

See  Act  XX  op  1866,  ss.  49, 50. 

-ACT   (VIII  of  1871,)  8.  7Q--Eeview--Act  XXIII 


of  1861,  8,  38.]     A  District  Judee  has   no  power  to  review  an 
order  passed  under  s.  73,  Act  VIII  of  1871. 

In  the  ic&ttrr  op  thi  Pitition  op  Hadjeb  Ardoolea         ...    394 

REGULATION-1793-X  ...  ..,  ...  „.    364 

See  Act  XXXV  op  1858. 

XV       ...  ...  ...  ...    386 

See  MoRTOAVEE  in  Possession. 
— — — 1799-.V  ...  ...  ...  ...    364 


See  Act  XXXV  op  1858. 


VII         :..  139 


See  Sale  op  Sub-tbnvre  vor  Arrears  or  Kent. 


1800-1  ...  ...  ...  ...    364 


See  Act  XXXV  of  1858, 


1805-XVn      ...  ...  ...  ...    364 


See  Act  XXXV  op  1858. 


1806— XVn,  s.  8  .„  ...  ...    364 


See  Act  XXXV  op  1858. 


1819 -VIII        ...  ...  ...  ...    139 


iSfee  Sale  op  Sub-tenurb  por  Arrears  ot  Rent. 


-  1820—1  ...  ...  ...  ...    139 

Sale  op  Sub-tenure  por  Arrears  op  Rent. 
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REGULA.TION-1824-I  '  ...  ...  ...  ..,    ^^ 

See  JuEiiDicTioir. 

1826— XI,  8.4    M.  ...  ...  ,„    406 


See  Allutioit. 


--1831-Vin        ...  139 

See  Sale  op  Sub-tenurb  fob  Abreabs  of  Bbitt. 

BEJBCTION  OF  PLAINT        ...  ...  .„  .,.      71 

See  Libel. 

BEBLEVANT  FACT  ...  „;  ,.i  ...    283 

See  BviDENCB  Act,  as.  13, 21,  &  32. 

BELIGION  ...  ...  ...  ...    125 

See  GuABDiAV  and  Wabd. 

BELIGI0U8  ENDOWMENT— De&u^^  2Vi*«e—S«*rt^^  of  Proofs 
lAmitation-:  Act  XIV  of  1869— Jci  XIII  of  1848.]  In  1813  cer- 
tain lands  were  dedicated  by  deed  to  the  religioua  service  of  an 
idol,  and  in  1820  that  deoication  wa?  confirmed  in  a  partition- 
deed.  The  Plaintiff  Boed  to  set  aside  alienations  of  the  property 
and  to  have  the  trusts  of  the  dedioatioB-deedB  dedf^ed.  The 
holders  of  the  property  alleged  that  a  subseqaent  partition^deed 
had  been  executed  in  1845,  and  that  the  dealings  of  the  family 
had  shown  an  intention  to  revoke  the  trusts.  H6ld,  that  it  lay 
upon  the  holders  to  prove  the  revocation  of  the  trust,  and  that, 
on  failure  to  do  so,  they  could  not  det  up  the  law  of  Umitatiou  in 
answer  to  the  plaintiffs  suit. 

JtJOOUIHOHBKNEB  DOSBB  V.  SoKHBBMONEE  DoaEB  ...        19 

REMOVAL  OP  SUIT  FBOM  MOFUSBIL  COURT— Zc«er«  FaimU 
1865,  cL  13.1  On  an  application  under  the  Letters  Pat^t,  1895, 
cL  13,  for  the  removal  of  a  suit,  held  that,  having  regard  to  the 
whole  circumstances  connected  with  the  casefrom  the  beginning, 
the  questions  to  be  disposed  of,  and  the  conduct  of  the  Judge 
before  whom  the  prck^eedings  were,  it  was  proper  and  necessary 
for  the  purposes  ot  justice  that  the  suit  should  be  removed. 

In  the  Mattbb  of  Thakooe  Kapilnaitth  Sahai  Dso  v.  The 

GOVEBNICBNT  ...  ...  ...  ...      198 

BENT,  ABBEABS  OF.  See  Sale  of  SxFB-TBinjBB  fob——. 
See  Sale  fob  Abbeabs  of  Bent. 

BES  JUDICATA— 4c^  VUI  o/1859,  $.  2^SuU  on  Joint  Bond.']  D 
and  B  executed  a  bond,  by  which  theyr  mortgaged  certain  lands 
as  security  for  a  loan  taken  by  them  n'om  the  plaintiff !>.  A  suit 
was  brought,  and  a  decree  was  obtained  by  the  plaintiffs  against 
D  and  B,  under  which  tl^ej  recovered  a  portion  of  the  amount 
due  on  the  bond.  The  plamtiffs  now  sued  S  and  others,  on  the 
ground  that  they  were  joint  proprietors  of  the  land  mortgaged, 
that  the  loan  was  taken -by  D  and  B  as  managers  for  the  use  of 
all  the  parties  interested,  and  for  carrying  on  their  joint  busi- 
ness and  trade,  and  that  therefore  they  were  all  jointly  liable. 
Held,  that  the  suit  could  not  be  maintained. 

Bavmath  Boy   Ohowdh/ry   v.    Chunder  SMmr  Moha^iar 

dissented  from. 
NuiHoo  Lall  Chowbhey  v.  Shoukee  Lill        ^m  tt i    200 
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